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;^       THE   SITTINGS 

AFTJ3R   TRINITY   TERM, 

44  Geo.  III.  1804. 

1804. 
19th. 

GARTHSHORE  t.  CHALIE.  ^"^9  ^'*»  ^'*' 

9tk. 

"D  Y  indentures^  previous  to  the  marriage  of  John  Chalie    Covenant  in 
and  Susanna  Clarmont,  dated  the  11th  of  May,  1763,  marriage  set- 
JoJmChaiie  covenanted,  in  consideration  of  the  mar-  |l«m«nt  bj  the 
riage»-  and  a  portion  of  SOOO/L,  and  for  making  some         *    f  h* 
provision  for  her,  in  case  she  should  happen  to  survive  death    leavinir 
hkn,  and  for  the  issue  of  the  marriage,  that,  if  he  should  his  wife  snr^ 
happen*  to  die  before  the  said  Susanna,  without  leaving  viviog  and 
any  diild  or  children  of  the  marriage  living  at  the  time  children,  with* 
of  his  decease,  and  without  leaving  her  ensient  of  any  "*  ■**  moirths 
ehfld  or  children,  which  should  be  afterwards  bom  alive,  *  ^'  *"■  "®* 

then,  and  in  such  case,  his  heirs,  executors,  &c  should 

.  ^ey,  pay,  as- 

within  six  months  after  his  decease,  convey,  pay,  as-  g|^  ^^^  ^n^ 
rign,  transfer,  or  deliver  over,  unto  and  for  the  proper  foU  and  clear 
use  and  benefit  of  Susanna  Clarmonif  her  heirs,  exe^  moiety  of  all 
cutors,  &c.  full  five^ighth  parts  of  such  real  and  per-  sach  real  and 

aonal  estate,    as   he   or   any  i)erson  in   trust  for  him  P®"^"**  estate 

.1      1 .  as  he  shall  be 
should      .    ,      J 
seised  tod 

possessed  of,  or  eutided  to,  at  hu  decease. 

Upon  the  prinoiple  of  part-performance  the  widow  not  entitled  in 

.  addition  to  the  moiety  uoder  the  covenant  to  a  third  of  the  residue 

of  the  personal  estate  by  the  intestacy  of  her  hosband. 

The  personal  estate,  npon  which  the  covenant  attaches,   is  the 

residuf*,  subject  to  the  debts. 

Vol.  X.  A 


Garthshorb 

V, 


CASES  IN  CHANCERY. 

1804.  should  be  seised,   possessed  of,   or  entitled  to,  at  his 

decease;  and  if  it  should  happen,  that  he  should  die 
before  Susanna  Clarmont^  leaving  any  child  or  children 
Chalie.  of  the  marriage  living  at  Ms  decease,  or  leading  hei 
ensient  of  one  or  more  child  or  children,  which  should 
alllerwards  be  bom  alive,  then  and  in  such  case  th^ 
heirs,  executors,  &c.  of  Chalie  shall  and  will  within  six 
months  next  after  his  decease,  convey,  pay,  assign,  &c, 
unto  and  for  the  proper  use  and  benefit  of  Susanna 
Clarmoni,  her  heirs,  executors,  &c.  one  full  and  cleai 
moiety,  or  half  part,  of  all  such  real  and  personal  estate, 
as  he  or  any  person  in  trust  fbr  him  shaU  be  seised^ 
possessed*of,  or  entitled  to,  at  such  the  time  of  his  de- 
cease. The  mother  of  Mr.  Chalie  also  covenanted,  in 
consideration  of  natural  love  and 'affection  for  her  son^ 
by  Win  or  Deed,  to  give,  bequeath,  or  secure,  2500/.  at 
least  to  him,  his  executors,  &c. 

The  marriage  took  place.  Mr.  Chalie  died  in  August 
1803s  intestate;  leaving  his  widow  iSi^anna,  his  daugh- 
ter Jane  Garthshore,  *and  his  grandson  Henry  Skrene^ 
the  son  of  another  daughter,  deceased,  his  only  next 
of  kin,  surviving  him.  His  widow  obtained  administra- 
tion. Jane  Garthshore  died  soon  aft;er  her  father ;  and 
her  husband,  having  taken  administration  to  her,  filed 
the  bill  against  Mrs.  Chalie  and  Henry  Skrene^  the  in- 
fant; charging,  that  the  former  was  entitled  only  to  om 
moiety  of  the  personal  estate,  and  not  to  one  third  oi 
the  remainder  thereof  under  the  Statute  of  Distribu* 
tions  ( 1 ),  and  praying  an  account,  &c.  The  Defen- 
dant, the  widow,  insisted  upon  her  claims  under  the 
settlement,  and  also  to  one-third  of  the  residue  undei 


the  Statute. 

• 


Mr 


(1)  Stat.  22  &  23  Ch.  II.  c.  10. 
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Mv^  ttomiUy    wd    Mr.  BeU,    for    the    Plaintiff:         :|ga4. 
Mr,  Lloyd  and  Mr.  Whishaw)    for  Defcndantd, 


.        .  .    ^  ^  CfARTHSHOIff 

in  the«aine  interest.  ^^ 

The  object  of  Mr,ChaUe  by  the  covenant  in  his  mar-  Chaui|. 
riage  settlement  clearly  was,  not  to  constitute  a  debt  to 
\k\fi  wife  in  the  first  plape^  but  to  piake  a  complete  pro- 
vision for  her ;  thereby'  purchasing  for  his  children  a 
clear  moiety  of  his.  real  and  personal  estates  at  fhe  time 
of  his  death.  This  is^  not  a  specifip  lien^  but  a  ge^^erajl  ^ 
engagement,  affecting  all  his  property  at  his  death ;  inn 
tended  only  to .  secure  h^r  against  any  disppaition  by 
Will;  according  to  TRmdali  v.  WiUi9{2\  and  JoncM^n 
Martin  (  3  ].  In  Lewis  y.  Afaddocis  (  4  )  those  ca^es  were 
very  much  cpnsidered  by  your  Lordship.  The  conclusioQ 
is,  that  any  fair  application  is  good ;  and  nothing  passes 
but  the  residue,  after  all  the  engagements  of  the  property^ 
which  is  the  subject  of  the  covenant,  are  satisfied.  The 
Court  leans  strongly  against  4  double  performance  of  ^ 
duty;  and  accordingly  it  has  been  decided,  that,  where 
a  man,  haying  covenanted  to  leave  a  certain  sum  to  hi* 
wife,  has  died  intestate,  and  she  has  taken  under  the  Sta? 
tute  of  Distributions  a  sum  equal  or  greater,  that  is  a 
satisfi^stion  or  performance :  Blandy  v.  Widmore  ( 5 ) ;  Le^ 
y.  D^Aranda  (  6 ) ;  Barret  v.  Beckford  (7 ) ;  where  Lor4 
Hardwicke  considers  it  an  actual  performance;  distinr 
guishing  between  perfonHapce  and  satisfaction.  The  same 
principle  appears  in  Leehmere  v.  The  Earl  of  Carlisle  (  8  )| 

and 

(9)  Ante,  Vol.  V,  262 ;  net  See  upon  satisfaction  and  per- 

the  note,  276.  formance,  EUisan  v.  Cooksan, 

(3)  3  Anstr.   882.      Ante,  Vol.  I,  100,  and  the  notes, 
yoLV,266,  n.  112,259. 

(4)  Ante,  Vol.  VIII,  150.  (6)  ZAik.  419.    iVef.  1. 
Post,  VoL  Xyil,  48.  (?)  1  Ve$.  519. 

(5)  2  Kent.  709.    iP.WiU.         (a)   ZP.WiU.    211 1  22^ 
324,  ^i  the  references  in  Fm^.  90.     Deacon  v,  SmUk^ 


Mr.  C^'s  note.   An^,  Tv^      3  Atk.  323. 
lieii  V.  TwisdeH,  Vol.  IX,  413. 

A2 
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1B04.  kndSawdenY*S&wden{9)'j  where  land,  permitted  fo  de- 

^     ^*^^^  •  scend.  was  held  a  performance  of  a  covenant  to  pur- 

^^  chase.      Ihe  former  of   those    cases  esfltblishes,    that 

OhaLie.  there  may  be  a  part*performance. 


[•4] 


The  result  of  the  authorities  establishes  a  distinction 
between  the  ca3es  of  satisfaction  and  performance.  The 
former  have  gone  very  much  upon  minute  and  subtle 
reasoning  with  reference  to  the  intention :  but  upon  the 
question  of  performance,  a  mere  question  of  fact,  the 
rules  of  equity  are  similar  to  those  of  law,  and  are  not 
extended  farther;  and  as  to  that  it  is  sufficient,  if  the 
thing,  covenanted  to  be  done,  is  done ;  without  refer- 
ence to  the  intention;  though  the  covenantor  does  no- 
thing, and  the  effect  is  obtained  by  the  mere  operation 
of  Xiaw.  In  this  Case  the  share  of  the  widow  under  the 
Statute,  being  only  Ibl  third,  would  not  satisfy  her  claim 
under  the  covenant,  in  the  event,  to  a  moiety  of  the 
personal  estate :  but  it  is  a  part  performance ;  and  there- 
fore she  is  entitled  only  to  s6  much  more  as  will  make 
,  iip  the  deficiency.  It  is  true,  Lord  Thurlow  in  Kirk- 
man  V.  Kirkman  ( 10  )  expresses  a  doubt,  whether,  if  the 
question  was  now,  the  distributive  share  under  the  Sta- 
tute ought  to  be  held  a  performance :  but  he  considered 
the  point  as  bound  by  the  authorities.  His  Lordship 
also  in  Rickman  v.  Morgan  (11)  considers  the  case  of 
performance  as  depending  ultimately  upon  the  intention, 
and  upon  the  same  principle  as  satisfaction.  That  how- 
ever is  questionable,  and  the  distinction  is  clearly  .recog- 
nized by  Lord  Kenyan  in  Devese  v.  Pontet  ( IS)« 

• 

There 

(9)  1  Bro.    a   C.    582.         (11)     1   Bro.    C.   C.    63. 
Mr.  Cot's  note,    3  P.  WilL     2  Bro.  C.  C.  394. 

228.    See  ante,  Peny  v.  Phe-         (12)  Prec.  Ch.   240,   Mr. 
lips.  Vol.  IV,  108.  Finch'B  note. 

(10)  2  Bro.  a  C.  96. 
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There  can  be  no  doubt,  that  this  provision  is  a  hax         1804. 
of  dower:  TimeyW.  Timtey (13),  Waliery.  Walker {U),  ^     ^-^^ 

«r-  M        r  1    w    /i^\  GARTHSHOHB 


Longdate  (15)* 


Chaub. 


The  Attorney  General,   Mr,  Richards,    and  Mr.  »".         [  5  ] 
Agar,  for  the  Defendant  Mrs.  ChaUe. 

* 

As  to  the  hst  pomti  Vizard  ▼•  Longdate  is  shaken  by 
Lord  Rosslyn  in  Couch  ▼.  Stratton(  16).  The  question, 
whether  dower  is  barred,  or  not,  goes  upon  the  intention. 
That  wiAs  Lord  Hardwicke's  idea  in  Tinney  v.  Tinney; 
and  JjordCkmdens  in  VUlareal  v.  Lard  Gahoay  ("17  )* 

Up<m  the  principal  question,  whether  the  distributive 
share  of  the  residue  is  to  be  taken  as  a  part-peribrm- 
ance  or  satisfaction  of  the  daiih  under  thb  covenant, 
there  is  no  indication  of  that  intention ;  and  the  inteor 
tion  must  be  looked  to,  as  Lord  nurlotp  says  in  Bick* 
mam  v.  Morgan,  both  as  to  performance  and  satisfaction. 
The  provision  by  this  covenant  was  not  intended  to  be 
a  complete  provision.  The  expression  is,  *^  for  making 
**  same  provision.*'  There  is  no  case  near  this  in  cir- 
cunwtances.  Certainly  Blandy  v.  Widmore  and  Lee  v. 
UAranda  are  not;  The  authority  of  those  cases  is  much 
shaken  hj  Hayes  v.  Mico(\%),  Devese  v.  Poniet,  and 
Lord  Thurhw's  observations'  in  Kirkman  v.  Kirkman;  who 
says  also,  that  they  can  only  apply  to  cases,  where  the. 
whole  is  satisfied.  In  those  cases  the  effect  of  the  'Jn* 
testacy,  being  a  complete  performance  and  satisfaction, 
was  held  a  leaping,  within  the  covenant.  They  are  cer- 
tainly* 
« 

(18)  3iilA.  8.  (17)  Amb.  682.    See  ante, 

(14)  1  Ves.  64.  Frmmh  v.  Dam$,Yo\.  II,  572. 

(16)  See  the  references  to  Strakan  v.  Sutton,  III,  249; 

that  case  in   Ckmch  v.  Strat-  and  the  note,  I,  269. 

lew,  ante.  Vol.  IV,  391.  (IB)  1  Bro.  C.  V.  129. 

(10)  Aole,  Vol.  IV,  391. 
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1B04.  taiilly  not  to  be  extended.    In  this  instance  the  whole  is 

Garthshohb  ^^^  satisfied.    The  time  alio,  l&nited  by  the  covenant,  is 

v«  six  months  after  his  decease :  but  she  must  wait  till  the  end 

GflALiE.       of  a  year  for  her  share  of  the  residue.    The  time  of  com- 

meneemeAt  therefore,  as  in  Richards&n  v.  Elphinstone  (19), 

is  not  the  same.    This  is  not  a  qu^tion  with  creditors, 

[  ^6  ]         *but  between  the  widow  and  mere  volunteers,  claiming 

under  the  Statute.    Pickering  v.  Lord  Stamford  ( 20 ) 

establishes  the  right. 

Mr.  Itomlhf,  in  Reply. 
The  constructioki  must  be  the  same  as  to  the  real  and 
personal  estate :  therefore  the  claim  of  dower  is  material. 
That  claim  cannot  b^  sustained.  It  could  not  be  intended 
to  give  the  widow  so  grekt  a  proportion  of  the  teal  estate 
as  the  entire  moiety,  and  a  third  of  the  other  moiety, 
leaving  twonsixths  olnly  to  descend  to  the  heir :  die  object 
jMTofessed  being  to  provide,  not  for  the  wife  only,  but 
also  for  the  issue.  The  intention  was  only  to'  give  her  a 
more  ample  provision  than  she  would  be  entitled  to  by 
law.  Suppose,  the  provision  had  been,  that  the  wife,  in 
cUfSe  there  should  be  no  children,  shotdd  have  a  moiety, 
and,  if  theite  should  be  children,  a  third,  of  the  personal 
estate :  could  the  intention  be  supposed,  tiiat  she  should 
have  a  moiety>  or  a  tlurd  under  the  setdement,  and  the 
same  proportion  also  under  the  Statute ;  or  must  not  the 
effect  of  the  settiement  be  taken  to  be  merely  an  under^ 
taking  to  die  intestate  ? 

Next,  as  to  the  authorities,  it  is  said,  the  Judges  have 
hitely  shewn  much  dissatisfaction  at  these  cases  of  per- 
formance and  satisfaction.  But  they  have  been  ah^ays 
centered  bindings  Hayneg  v.  Mico,  was  a  question 
of  satisffUrtion,   proceeding  upon  the  intention:   not  of 

perform- 

(19)  Ante,  Vol.  II,  463.  581.    Ill,  3^2,  402.    Ih-uct 

(20)  Ante,  Vol.  II,  272,         v.  Ihmmm^  VI,  386. 
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perfomiaiice;   upon  which    the   question    is,    whatever  1804. 

may  have  been  the    intention,  whether  the  party  has  ^     ^^'^HbR* 

done  what  he  was  bound  to  do.    According  to  my  note  t?. 

of  that  case  Lord  Thurlow  confirms  Lee  v.  D'Aranda^       Chalis. 

and-  takes  the  distinction   between  satisfaction,  depend- 

^ing  upon  the  intention,  and  performance;  clearly  not       [  *7  ] 

meaning  to  overturn  those  cases  by  apy  thing  expressed 

in  that  judgment.    That  distinction  is    also  taken  by 

Lord  K^nyon  in  Dete$e  v.  Pontet,  and  Sowden  v.  Sowden. 

The  law  cannot  be  different  between  a  performance  of 

the  whole  and  in  part  only;   and  Lechtnere  v.  The  Earl 

4if  Carlisle,  where  the  performance  was  in  part  oiily,  is 

decisive  upon  that.    It  would  be  impossible  in  an  liction 

upon  a  covenant  to  receVer  more  than  what  remained* 

The  distinction,  taken  as  to  the*  time  of  payment,  is  not 

jtist.    Th^re  is  no  rule,  that  the  residue  is  not  to  be 

paid  until  the  end  of  a  year.    If  it  can  be  sooner  ascer* 

tiuned,  that  there  are  no  debts  Outstanding,  if,  for  ia* 

■stance,   the  executor  had  given  an  admission  under  his 

Jband,   the  CbUrt  would  compel  an  earlier  distribution: 

th^  period  of  a  year  being  only  taken  to  give  them  time^ 

in  general  cases.     Couch  v.  Stratton  was  very  shortly  den- 

dded :  but  there  the  widow  took  only  an  interest  for 

life  iti  the  greatest  part  of  the  fund ;  and  the  rest  ^as 

given  to  her  only  upon  a  contingent  event.    Certainljr 

no  disapprobation  of  these  cases  was  there  expressed: 

much  less  was  it  intended  to  overturn  them. 


The  Lord  Chancellor. 
FeeHn^  as  Lord  Thurlow  did  upon  this  point,  that      July  9tk. 
•authorities  clash  with  authorities,  and  it  is  extremely 
difficult  to  reconcile  them,  and  therefore  to  be  certain, 
that  I  am  right  in   the  principle  drawn  bora  them,  I 
think  it  better  to  give  the  judgment  I  have  formed,  net 
without    considerable   doubt,    than    to  delay  it     The 
question  arises  upon  the  construction  of  a  contract  be- 
tween 
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1804.  tween  parties,  to  stand  in  the  relation  of  husband  and 


^  wife;    who  misrht  therefore   either   etpr^ssly    stipulate 

GARTHSUORB  r  y  sr 

^^  with  each  other ;    or,  if  they  thought  proper,  act  upon 

Chalib.  the  impUed  stipulations  the  law  would  make  for  them. 
[  *8  ]  ^But  it  is  material,  that  it  is  a  contract,  which  may  have 
reference  to  what  the  wife  and  children  might  be  en- 
titled to  claim  of  the  husband's  property;  and  upoii 
such  a  contract,  as  Lord  Hardwicke  says,  it  is  not  un- 
natural to  consider  it  with  reference  to  th6  rights  they 
would  have  upon  his  property  at  his  death,  if  no  such 
stipulations  had  been  entered  into.  Though  the  pro- 
fessed object  of  the  huisband's  covenant  is  for  making 
some  provision  for  his  intended  wife,  and  for  the  issue, 
there  is  no  provision  expressly  for  the  issue ;  and  clearly 
it  was  competent  to  the  father  by  act  in  his  life,  or  at 
his  death,  to  disappoint  every  expectation  of  what  the 
issue  were  to  derive  immediately  from  him;  and  the 
hope,  that  the  ^ife,  taking  an  interest  from  her  hus- 
band, might  be  enabled  to  provide  for  them,  is  of  a  na- 
ture, that  cannot  be  called  a  provision.  But  it  is  a  cir- 
cumstance, that  shews,  the  parties  were  contemplating 
the  case,  that  issue,  if  there  should  be  any,  might  be 
the  next  of  kin.  The  period  of  time,  specified  in  the 
covenant,  six  months,  has  been  in  cases  of  satisfaction 
considered  material;  and  in  cases  of  performance  little 
regard  has  been  paid  to  it  by  the  Court. 

This  settlement  is  not  like  most,  if  not  all,  in  the 
cases  referred  to:  viz.  by  an  engagement  to  provide 
for  the  wife,  by  leaving,  paying  or  securing,  a  sum  of 
money.  But  the  scheme  of  this  settlement  is  to  increase 
that  proportion  of  her  share  of  his  personal  property  at 
his  death,  beyond  what^he  would  take,  if  he  should  die 
intestate :  her  title  also  being  a  mixed  title  to  an  interest 
in  his  real  as  well  as  his  personal  estate.  The  cases  > 
th|it  have  been  referred  to,  commence  with  Blandy  v. 
Widmore,    Formerly  that  case,  and  Lee  v.  Cox,  com- 

monly 
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inonly  called  Lee  v;  UAranda^  were  respected  as  uih         1804. 
questionably  good  authorities;    and  I  do  not  recollect  ^.-.JI^^q-^ 
any  thing  passing  in  this  Court,  that  went  the  length  t?. 

♦  of  disputing,  whether  those  decisions  were  right.  It  is  ChaliM. 
material  to  observe,  what  are  the  avowed  principles,  as  ^i  ^  i 
founded  in  anidogy,  upon  which  those  cases  are  sup- 
posed to  be  determined.  In  Blandy  v.  Widmore  the  next 
of  kin  were  not  children.  Lord  Kenyon  in  Devese  ▼• 
Powteiy  according  to  a  note,  supposed  to  have  been  cor- 
rected by  his  Lord8hip.(Sl  ),*  uses  the  expression,  th/it  in 
Bkmdy  v.  Widmore  there  was  a  l^gal  performance  of  the 
covenant.  In  that  case  the  Court  must  have  understood 
the  intention  to  be,  that,  if  the  wife  took  a  share  of  die 
personal  estate,  that  share  would  satisfy  her  in  the  con- 
struction of  the  covenant  as  between  husband  and' wife: 
the  rather,  as  the  analogy  referred  to  is  to  be  collected 
from  the  case  of  Wikocks  v.  WUeocks  (22)^  It  is  now  set-< 
tled>  whatever  may  have  been  Lord  77iurlow*B  difficulty, 
that,  if 'there  is  a  covenant  to  purchase  and  settle  landisi  Covenant  to 
ujpon  the  first  and  other  sons  in  tail  male,  and  the  party  P^^^chtse  and 

piurchases  lands  of  less,  equal,   or  greater,  value  than  ^     ^  ^V^^ 

\  ,  ,        »  1 .  fi"*  »n<>  other 

the  sum  he  covenanted  to  layout,  taking  a  conveyance  .     .  •• 

to  him  and  his  heirs,   and  dies,    leaving  a  son,  who  male:  a  por- 

would  be  tenant  in  tail  under  the  settlement,    and  a  chase  of  lest, 

grand-daughter  by  an  elder  «on,  deceased,  upon  whom,  equal,  or 

no* settlement  being  made,  the  .lands  descend,  that  pur-  greater,  value, 

chase  would  be,  not  in  all  senses  a  performance,  but  a  ***"  *"®  ^^ 

sort  of  mixed  case  between  perfonnance  and  satisfac-  •^^'^^^  A^** 

tion,  that  would  bar  any  demand  against  the  assets  of  ^^^  ' 

'  .  ^  performance 

the  grandfather.    The  Case  of  Sowden  v.  Sowden  proves  ^^^  satisfac- 
that  beyond  all  controversy.    The  father  there  under  tion. 
the  covenant    to   lay  out   SOOO/.,    had    no    intercourse 
with    the    trustees   up<m    the    purchase    he    made  for 

3150/. 

(21)  The  note  published  ifj     was  so  stated  at  the  bar* 
Mr.  Fmck  in  his  edition  of         (22)  9  Vem.  558. 
Precede nU  in  Chancery,     It 
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1804.         aiBOl.    He  advanced  nothing  to   them.    They  there^ 
AiJtTHSUOJBtB  ^^^'^  ^^  ^***  nothing.    But  taking  to  himself  that  pur- 
r.  ♦  ohafie,  8o  made  ¥rith  more  money  than  he  had  cove- 

Chaub.       nanted  to  lay  out,  he  permitted  it  to  descend ;  and  Lord 
I     f^  J        Kenjfftm  said,  it  was  much  too  late  to  argue  it ;  and  was 
clearly  of  opinion,  that  the  purchase  musl  be  taken  to  be 
in  performaxice  of  th^  covenant;  or^  as  he  expresses  it| 
an  act  done  towards  performance  of  it.     It  would  have 
been  satisfactory,  if  Lord  Kenton  had  considered  Lord 
Thuriaw's  difficulty.    Upon  the  principle  of  Lord  Ken- 
ton's decision  it  is  very  difficult  to  say,  that,  when  once 
you  have  marked  that  act,  as  done  towards  performance 
of  the  covenant,  you  could  permit  the  eflfect  to  be  done 
away  by  any  subsequent  accidents.    It  would  therefore 
impose  upon  the  grand-daughter  the  necessity  of  parting 
¥rith  the  estate  descended  upon  her,  unless  prasumptio 
juris  et  de  jure  covld  be  raised,   olr  it  could  be  made 
out  by  evidence,  that  it  was  not  an  act  done  towards 
perfoxlnance.        • 

In  a  case  (23),  intermediate  between  FFii/coc^^  V.  FFf/eoe^ 
and  Sowden  v.  Sowden,  it  is  said  truly,  a  man  cannot 
buy  all  the  land,  covenanted  to  be  bought,  at  once ;  also, 
that  he  cannot  find  land  precisely  of  that  value.  Those 
circumstances  therefore  do  not  tell  much.  But  in  the 
expressions  of  the  Judges  we  cannot  find  to  what  extent 
they  felt  that  they  must  press  the  consequences  of  their 
oiunion  in  all  the  circumstances,  that  might  occur  be- 
tween different  branches  of  the  family.  With  respect 
to  Blandy  v.  Widmore^  if  the  case  were  quite  new,  it 
would  be  difficult  to  answer //bqp^'s  argument;  which 
embraces  every  topic,  that  has  been  urged  in  subsequent 
cases.  The  observation  is,  that  the  covenant  constitutes 
nothing  more  than  ah  ordinary  debt ;  and  performing  that 
by  payment  you  do  not  advance  to  the  consideration  of 

•  the 

(3a)  Lechmert  v.  The  Earl  of  CarlUie.    See  3  P.  WiU.  -i$B. 
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lli€  undisposed  kresidae ;  which  the  law  gives,  aAd  Hot         l0Mk 
♦  the  party.    He  also  observes  the  distinction,  relied  on  ^^J^^  -^-ji 
in  Lee  v.  CoXy  that,*  if  it  is  said,  the.  party  left,  it  cannot  9. 

be  said,  he  paid.  The  Lard  Chancelhr.ssLjBr  the»intes«  ChaiMU 
tate  has  left  his  widow  6201. ,  and  upwards,  "  which  shei  [^11] 
*^  as  administratrix,  may  take  .presently  upon  her  hua« 
'^  band's  death/*  These  are  the  words  Lord  TAurhw 
adverts  to(S4),  a3  ha¥ing  been  much  relied  on*  3iit 
what  is  their  Wonderful  efficacy  f  Can  it  be  said,  thati 
if  the  widow  gets  the  administration,  she  sludl  have  the 
6S0/.  satisfied  out  of  her  share  of  the  residue ;  but  if 
she  does  not  choose  to  take  it,  and  some  other  person 
administers,  it  shall  not  be  so  satisfied  ?  Next  what  is 
meant  by  her  being  able  to  retain  it  ?  As  to  her  distri^ 
butive  8ha]:e,  she  could  retain  it  only  by  paying  it  to 
another  person ;  for>  her  own  hands.it  would  remain 
liable  to  all  debts  unsatisfied  in  the  course  of  a  year. 
If  she  could  only  have  it  in  the  character  of  administra- 
trix, she  could  not  have  it  as  wife.  According  to  Lord 
Thurlow,  as,  represented  in  Kirkman  v.  Kirlcmanr (^25)^ 
it  seems  to  turn  upon  the  feet  of  ado^inistration ;  and 
not  upon  the  ground,  on  which  the  Court  seems  to  have 
deqided;  that  the  wife  and  issue  taking  by  the  Law 
some  interest  in  the  personal  estate  of  the  coveiiaAtor, 
if  he  died  Ihtestate,  the.  construotion  of  the  covenant 
upon  the  whole  intention  between  such  parties  should  be^ 
that  the  property,  the  wife  would  take  in  consequence 
of  that  circumstance,  should  be  applied  in  performanot 
of  the  covenant;  that  a  man.  required  to  do  something 
actively,/  should  be  considered  as  performing  his  cove* 
nant  by  a  passive  permission  of  the  descent  of  an  estate  { 
which  prima  facie  and  without  the  presumption -of.  this 
Court  cannot  be  considered  an  act  according  to  his 
covenant.        . 


In 


(24)  2  Bro.  C.  C.  132.  (25)  2  Bro.  C.  C.  182. 
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J804.  In  the  next  case,  Lee  v.  Cox,  it  is  .dear,  Lord  Hard^ 

^     ^^^  wicte  thought^  the  circumstance,  that  the  wife  was  ad- 

9,  mmistratriXy  was  by  no  means  the  leading  or  only  circum- 

Chaub,  stance,  upon  which  the  case  was  ta  be  decided ;  though 
he  noticed  it,  as  relied  on  by  X^ord  Cowper.  According, 
to  Mr.  t/bdtfr^/'s  note  of  that  case  the  Lord  Chancellor 
concludes,  that  the  distributive  share  was  a  performance. 
He  said  it  wad  exactly  similar  to  Btandy  v.  Widmore : 
there  was  no  breach  in  his  Ufe-time ;  which  distinguishes- 
it  from  Oliver  V.  Briekland{^)\  which  is  right;  the 
covenant  having  been  broken  in  his  life^  that  the  dis- 
tinction, diat  the  covenant  in  the  case  before  him  was  to 
pay,  and  in  Blandy  y.  Widmore ,  to  Ic^ve,  was  much  too 
slight  for  this  Court  to  form  any  diflCerence  upon  it  in  its 
judgment. 

• 

'  So  ILord  Harditicke  approves  the  case  a(. Blandy  y» 
Widmore;  and  I  am  satisfied  of  that  by  his  own  note; 
for  during  the  Attorney  General's  argument,  pressing 
the  topics,,  that  have  been  urged  in  this  case.  Lord 
Uardwicke  repeatedly  makes  this  short  note :  **  Blandy 
'*  V.  Widmore  is  in  answer  .to  this."  'Both  the  printed  . 
and  manuscript  authorities  therefore  sanction  that  case, 
as  good  law  in  this  Court,  upon  the  construction  of  a 
covenant  between  hdsband  and  wife,  as  to  what  one 
^ party  is  to  have  at  the  death  of  the  other;  that  it  is  to 
be  construed  with  reference  to  the  circumstance,  that 
there  is  a  claim  upon  the  property,  independent  of  the 
covenant,  and  does  not  go  upon  the  accident,  whether, 
the*  wife  takes  administration  or  not  \  and  I  should  have 
regretted  to  find,  that  it  depended  upon-  that  circum- 
stance; that  in  the  one  case,  not.  taking  adminis- 
tration,  she  is  to  have  both ;    but  if  on  behalf  of  her 

children 

(26)  Cited  3  Atk.  420,  422. 
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ehiMren  she  stakes  administration,   she  is  not  to  litrp         1804L 

both.     Those  cases  are  distinct  authoritiesi  that,  wliere 

a  husband  covenant^  to  leave,  or  to  pay  at  his  death,  '^ 

sum  of  money  to  a  person,  who,  independent  of  that  en-      Cuaub,.  . 

gagement  by  the  relation  between  them,  and  the  provision    Covenant  by 

of.  the  law,  attaching  upon  it,  will  take  H  provision,  the  husband  to 

covenant  is  to  be  construed  with  reference,  to  that  (27);  let'^o  or  pay 

and  the  Court  will  pot  look  upon  the  sUght  difference  •*  bis  death  to 

between  leavmg  and  paying,  or  whether  payment  is  to  be  J/^"^^^" 

within  three  months  or  six  mgnths.     In  that  respect  ther4S  ^.  ^^ 

*^  that  engage* 

is  always  a  difference  upon  what  is  to  be  taken,  in  a  sense,  j^^q^  entitled 

at  the  end  of  twelve  months,  but  which,  I  agree,  in  an-  by  hiw  to  a 

other  setise  is  to  be  taken  from  the  death  of  the  testatbr;  provision:  the 

&r  the  other  period  is  only  for  convenience ;  and,  thei^  constraction  is 

is  no  doubt,  the  property  is  vested  at  the  death  of  the  ^®  ^^  '"^  ^* 

party;  and,  if  a  case  was  produced,  in  which  it  was  quite  ^^^  ^ 

dear,  that  there  were  no  debts,  the  Court  would  ffive    ,*.\^u-      ^ 

11.,  1  . ,  ,.         ,  T    •  slight  differ- 

the  tuna  to  the  party,   notwithstanding  uiere.  not  bad  ^^^  between 

been  a  lapse  of  twelve  months.  leaving  and 

•      paying,  or 

Those  cases,  Blandy  v.  Widmore,  and  Liee  v.  D^Aranda,  whether  within 

stood  without  imputation  until  Haynes  v.  Mico ;  which  ^^^^^  ^^  "* 

cai&e  on  very  soon  after  Lord  Thurlaw  became  .Chancel-  j^j"^ 

lor.     In  Barret  v.  Bedford  both  the  argument  and  the 

decision  admit  the  authority  of  JBf/awrfy  v.Widmore  and    The  year  m- 

Lee  V.  D' Amanda:  but  under  the  particular  circum^ances  * 

1-  •  ,  •        M  /.  ecutors  and 

it  was  held,  that  the  disposition  of  a  moiety  of  the  rest-  odminigti^tors 

due  could  not  be  called  a  performance ;  and  there  was  ^Qiy  f^^  q^q. 

not  similarity  enough  between  the  provisions  to  make  it  venience ;  and 

a  satisfaction ;  and  it  was  observed,   that  they  did  not  does  net  pre- 

come  out  of  the  same  fonfl.     In  Haynes  v.  Mico,  where  vent  vesting. 

the  testator  had   bound   himself  to  leave    to  his.  wife 

300/.,  to  be  paid  in  one  month  after  his  decease,  and 

by  his  will  gave  her  5D0/.,  payable  within  six  months 

after  his  decease,  Lord  Thurlow  at  first  found  it  very 

iHflfrcult 

(27)  Goldsmidv.  Goldsmid,  I  Swanst,2U. 
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1804.         difficuh  to  say 9-  the  500/.  should  not  be  a  performance 


M-vw  ^j.  ^  satis&ction.  if  not  a  performance,   and  to  distin- 

Qarthshorb 

^  guish  it  from  Blandy  ▼.  Widmore,  and  Z^ee  v.  D*Aranda : 

Chau&  but  after  a  strong  inclination  to  hold  it  a  satisfaction,  he 
found  himself  obliged  to  consider,  whether  it  was  a  per- 
formance ;  being  of  opinion,  that  if  not  a  satisfaction,  it 
was  not  a  performance;  and,  that  according  to  Clarke 
V.  Sewell{28)9  and  other  cases,  if  the  party  was  a  mere 
stranger,  the  difference  of  the  time  of  pnyment  was  not 
enough  to  shew,  the  one  wa9  debt,  and  the  other  bounty. 
It  is  impossible  to  state  a  slighter  difference:  but  Lord 
TAurlow  thought  it  sufficient  to  determine,  that  the 
latter  provision  was  not  a  satisfaction.  I  believe  also,  it 
is  accurately  stated  upon  Lord  I%urlow*s  authority,  (  not- 
withstanding what  his  Lordship  is  represented  to  have 
said  in  another  case  {29),  and  if  in  Blandy  v.  Widmore, 
and  Lee  v.  D'Aranda,  what  was  taken  in  the  ^^econd  in* 
stance  was  properly  held  a  performance,  because  it  was 
more,  it  must,  if  it  had  been  less,  have  been  taken  to  be 
a  part-performance.  Upon  that  case  and  Devese  v.  Pon- 
tet  I  think  myself  entitled  to  say,  as  Lord  Altanley 
held  in  a  subsequent  case,  it  was  not  the  intention  of 
Lord  Tkurlow  and  Lord  Kenyan  to  shake  Blandy  v.  Wid^ 
more  and  Lee  v.  D'Aranda ;  and  they  are  unshaken. 

•  ■ 

It  is  very  difficult  to  answer  the  objecticm,  that  the 

wife  in  Devese  v.  Poniet  might  have  been  ensient  at  tho 
testator's  death ;  and  the  question  put  by  Lord  Kenyan^ 
how  the  residue,  given  to  her  absolutely,  was  to  be  a 
satis&ction  of  that,  which  in  one  event,  that  might 
have  happened  at  the  testator's  death,  was  given  to  he^ 
but  partially;  viz.  for  Ufe  only.  I  cannot  go  along 
with  the  language,  which  puts  great  stress,  as  applying 

to 

• 

(28)  3  Atk.  96.  (29)  Kirkman  v.  Kirkman, 

2  Bro.  C.  C  95 ;  see  p.  100. 
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to  residue,  upon  those  particular  circumstances;  whe-  1804- 
ther  it  was  given  within  six  months  or  ten  months^  &e.  q  JT^^ 
There  is  not  much  weight  in  those  expressions,   for  he  v, 

must  be  considered  as  applying  those  limited  periods  Chaui.. 
to  residue,  as  he  could  Apply  them  to  residue.  Couch 
v.  Strattan  s.eems  to  fell  under  the  same  considera- 
tion. The  judgment  is  extremely  short:  but  I  take  it 
to  mean,  that  the*  covenant  was  entire ;  and,  therefore, 
if  the  5400/.,  not  given  absolutely,  could  not  be  cour 
sidered  satisfied  put  of  the  distributive  share,  neither 
could  the  1500/.  The  former  stands  upon  the  same, 
principle  as  Devese  v.  Pontet.  The  judgment,  that  re-> 
sorts  ta  the  entirety  of  the  covenant  against  satisfaction, 
seems  to  admit,  that  it  is  questionable,  whether,  if  that 
circumstance  had  not  occurred,  the  judgment  ought,  not 
to  be  otherwise.  It  does  not  contradict  the  former  cases, 
or  mean  to  shake  them; 

Next,  V'Blandy  v«  Widmare,  and  Lee  y.  D'Arandop 
are  to  be  considered  as  authorities,  do  the  circumstancea 
of  this  case,  distinguish  it  from  them:  First,  it  is  said 
to  be  distinguished  in  this  respect,  that  the  widow's 
share  under  the  Statute,  being  one  third,  is  less  than  the 
share  she  wfts  to  take  under  the  settlement,  and  that 
brings  it  to  the  question,  whether,  if  ujpon  the  ground 
of  performance  the  distributive  share  may  be  applied  in 
satiiffiction,  a  part-performance  may  not  be  applied  in 
part-saflsfaction.  'Lord.Hardmeie^s  principle  means,  that 
what  the  wife  could  get  of  the  distributive  share  she 
woald  take  in  performance.  Why  is  it  put  upon  this 
ground?  The  reason  is,  that  the  party  has  recovered 
what  she  cotdd  recover  by  the  obligation.  In  an  action 
she  would  have  recovered  the  whole ;  and  the  covenant 
would  be  performed.     But  it  must   follow,  that  if  shia 

• 

had  received  a  part,  she  could  recover  nothing  as  co« 
venantee,  but  what  would  satisfy  her  as  miich  as  in  the 

other 


V 
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1804>         otlidr  case  she  would   have  been  satisfied  by  receiving. 

^^^^^  .  the  whole;  and  in  Barret  v.  Beckford^  which  occurred 
M  soon  after  Lee  v«  UAranda.  those  cases  are  considered 

CuAUBr  as  establishing  in  principle^  not  only  what  performance, 
but  what  part-performance,  would  do.  If  the  principle 
is,  that  the  husband,  looking  to  the  event  of  his  death, 
in  which  event  she  wiU  have  an  interest  in  his  property 
by  operation  of  law,  therefore  declines  to  give  her  any 
interest  in  his  life:  this  Court  adverting  to  the  circum- 
stance, that  she  will  take  part  of  hb  property  at  his 
death,  (and  the  Court  must  advert  to  that),  *  it  is  very 
difficult  to  say,  that,  if  she. receives  1000/.,  in  discbarge 
of  1000/,,  that  sum  being  her  residuary  share,  she 
takes  it  in  full  satisfaction  of  1000/.  covenanted  to  be 
paid  to  her,  as  it  is  the  full  amount;  but  if  her  share  ii> 
the  residue  amounts  only  to  999/.,  she  shall  have,  not 
merely  the  additional  pound,  but  the  sum  of  1999/.^ 
(fgr  that  must  be  the  consequence);  where  the  residue 
may  be  only  2000/.;  and  she  may  be  contending  with 
others  than  her  children.  Th^t  is  not  the.  natural  or 
the  legal  meaning  of  such  a  covenant. 

* 

It  is  ssdd,  there  is  a  difference:  as  subsequent  cases^^ 
have  determined,  that,  where  a  testator  by  Will  gives 
a  sum  of  money,' payable  under  different  circumstances 
from  those  attaching  lipon  the  sum. under  the  covenantf 
Blandy  v.  Widmore  and  Lee  v.  UAranda  do  not  apply. 
first,  in  those  cases  the  testator  by  his  covenant  .was 
bound  to  pay,  or  to  leave  a  particular  sum  of  money: 
next,  the  quesdon  does  not  arise,  whether  he  meiant;  the 
intestate  a  residue  should  be  applied,  to  that  particular 
sum  of  money. so  giv^n:  but  when  the  testator  sets 
about  an  act,  expressly  and  actively  giving  to  his  wife, 
the  question  must  always  be  both  upon  his  meaning, 
when  executing  his  covenant,  and,  whether  the  mean- 
ing of  both  is  satisfaction  by  the  lattery,  and  those  cases 

upon 
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ujMMi    tliis    ]pTfaicip)^    have    been    universally  stated   as .        1804.> 
tinses^  that  art  not  to  disturb  the  law^  if  Ibe  question  ^      '^'^'owfc 
is  what  is  to  be  done  with,  reference  to  the  intention  of  ^^ 

the  covenantor  as  to  the  intestate's  estate^  if  he  shoul4       Chaub.: 
happen  to  die- intestate* 

But  this  case  goes  farther;  for  whatever  may  b^  the         * 
right  decision  upon  all  the  cases  together,  considering      - 
Blandy  v.  Widm^e  and  Lee  v«  IfArandd  as    cases  of 
cov'enakit  for  a  stipulated  sum  and  an  intestacy^  and*  ^  "^ 

the  latter  cases,  .as  cases  of  covenant  for  a  stipulated 
sum  and  a  legacy,  which  pHmd  facie  imports  a  bounty^ 
and  an  intention  of  kindness,  absent  in  the  case  of  in- 
testacy, •  this  is  a  case,  in -which  the  covenantor,  re- 
garding the  connection. he  was  about*  to  form,  that  iC 
might  produce  children,  and  that  the  rights  of  both'  hir 
wife  and  chUdren  in  his*  property  upon  an,  intestacy 
would  be  fixed  by  the  Law,  does  not  covenant  to  leave; 
or  order  his  executors  to  pay  to  her  a  particular  sumi 
bat  says,  he  will  alter  the  proportion,  in  which  hia 
widow,  and  his  children,  or,  if  none,  his  next- of  kin; 
shall  take  his  property ;  providing  therefore  for  the  cir- 
cnmstances ;  in  what  proportions  those  .shall  ^ke  \M 
property,  who,  if  he  died  intestate,  woidd  take  in  givefki 
proportions  the  property,  wi^h  reference  to  which  he  wa^. 
making  a  provision.  There  is  no  positive  provision  /or. 
theissuiEi,  I  admit*.  Bu(  they  had  in  contemplation,  that 
tber^  would-  be  issue ;  and  therefoie  means  were  to  be 
used  to  provide  for  them,- Or  to.  ensible  others  to  do. 
so.  You  must  therefore  consider,  what  would  naturally, 
be  the meaning  of  persons,  having  that  in  contemplaticm.; 
Whatevejr  is  the  doctrine'  upon  a  Will,  which  is  veryV  Provisioo  by 
weU  stated  in  Pickering  Vs  Lord  Siamford,  and  agreeing  Will  in  bar  of 
1    .  with,  dower  stid 

thirds  does  not 

bar  the  widow  from  taking  under  an  intestacy,  hv  the  failure  of  a 

legacy. 

VoL.X.  *   B 


IS 
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Distinction 
npon  a  mar- 
riaga 
mviU 


wkh.diat  dUe,  whidi  is  an  authority^  thai  the  widoi^^ 
is  not  barred  in  audi  a  caaei  because  the  intention  waa 
to  bar  her  from  her  thirds  for  the  sake  of  persons,  under 
that  instrument  to  take,  the  residue,  I  do  not  know,  that 
it  wiU  apply  to  a  marriage  agreement;  for  soon  after 
Blandy  v.  Widmore^  upon  a  marriage  agreement  the  di- 
rect contrary  of  that  was  held  in  Davila  v.  Davila  {30f)  $ 
Aat  the  true,  meaning  of  liiuch  an  agreement  between- 
hbsband  and  wife  was,  that  the  wife,  receiving  that  sum 
of  money,  should  consider  hemlf,  as  if  she  had  acft 
sunriyed  her  husbands 


-  Upon  these  cases .  then  the  question  is,  whether,  where 
a  sum  of  money,  or  a  proportion  of  the  testator's  pro- 
perty), is  to  be  ^ren,  I  am  authorised  to  say,  the  in^ 
tention  wasi  that  the  wife,  receiving  such  a  provision^ 
in  the  one  case  by  the  ^payment  of  a  sum  of  money,  in 
the  other  by  a  proportion  of  the  estate  and  eflfects,  is  to 
accept  that  in  lieu  of  her  thirds  of  the  personal  estate^ 
Suppose,  this  were  a' covenant  for  a  third,  if  there  should 
be  children,  and  for  half,  if  none  s  the  question  would 
be,  whether  upon  the  whole  instrument  Aat  is  more  of 
less  than  that  as  to  her,  if  he  does  not  make  aWitt^ 
giving  her  so  much,  he  should  be  considered  as  intestate  f 
and,  that,  notwithstanding  any  disposition,*  she  might 
daim,  as  if  he  had  died  intestate.  It  is  very  difficult 
upon  that  to  say,  there  ought  to  be  a  difference^  because 
the  terms  lure  more  in  her  fiivour,  than  they  would  be  in 
that  case.  It  is  also  very  difficulty  afid  it  is  not  natural, 
upon  a  marriage  agreement,  contemplating  the  rights  upon 
the  marriage  and  the  dissolution,  to  suppose  an  intend 
tion,  that  she  should  have  both. '.  These  arguments,  that 
it  is  natuyral  or  unnatural,  are  not  very  conclusive ;  hat 
m  aid  of  others  assist  the  reasoning.    If  it  is  considered 

material. 


(30)  2Vem.  714. 
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tnaterial^  for  whom  he  is  to  be  supposed  a  purcbader^        ld04; 

the  answer  is,  for  those  for  whom  he  may  happen  to 

be  so.    He  contemplates  no  other  relation  than  issue; 

for  no  other  is  mentioned.     He  might  have  defeated       CHALiSb 

them:  but  Jiis  means  of  providing  for  them  might  bo 

supplied  either  by  testament  or  intestacy.     Contemplat? 

ing  upon  the  face  of  ijfke  mstrument,  that  there  might 

be'childreni  it  is  not  natural^  that  he  should  intend  to 

giro  to  his  widow  one  moiety  as  against  the  chUdren^ 

and  that  the  effect  of  the  Statute  of  Distributions  should 

ako  give  her  as  against  those  childreui  from  whom  under 

the  express  stipulation  she  had  already  taken  more  than 

she  would  under  an  intestacy,  one  third  more  than  would 

have  been  supplied  to  the  children  passifely  undpr  an 

intestacy.    Another  circumstance  is,  that  there  is  a  ina* 

terial  djfiiESrence  between  a  sum  of  money  secured  by  a 

eovenanti  and  given  by  aWiU,  and  a  proportion  of  effects 

given  by  a  covenanti  and  accruing  by.  intestacy:  espe* 

ciaUy,  if  the  proportion  under  the  covenant  is  a  pro-. 

portion  of  effbcts  constituting  residue;  for  it  is  more 

easy  to  suppose,  the  covenantor,  Itgreeing,  that  his.  wife 

should  take  a  pnoportion  of   his  residue,  meant,  she 

should  take  it;  when  the  residue  was  formed,  than,  that 

a  man,  who  has  secured  an  ascertained  sum  by  &  cove^ 

nant,  meant  that  to  be  satisfied,  as  a  sum  of  money, 

oonstitutiBg  a  debt,  as  such,  out  of  such  a  thing,  com* 

posed  in  sudi  away,  as  a  residue  is.     If  I  am  not  t6 

take  the  husband  to  be  a  purchaser  for  his  issue,  still 

it  is  a  euDCumstance  to  be  regarded,  that  in  Bkmdy.  v. 

Widmore^  Lee  v.  UAranda^  and  DavUa  v.  Damla,  the 

satisfaction  was  out  of  a  residue,  which  did  not  go  to 

^liUxen* 

•  •    •  . 

Next,  is  this  a' covenant,  tfiat  the  widow -shall  take 
lUf  ^proportion  of  the  residue,  or  of  the  specific  personal 

B»  estate? 


'  1  ^r 
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estate?  As. to  that  I  was  too  hasty  in  expressing/ 31) 
a  strong  inclination^  that  this  covenant  had  gone  much 
further  than  I  now  think  it  ^oes ;  for^  unless  the  Court 
is  bound  by  express  terms^ .  it  must  be  taken  to  mean 
el^ar  personal  estate ;  whatever  it  means  as  to  real  es-^ 
tate.  The  covenantor  was  left  at  full  liberty  to  sell, 
alien,  mortgage,  dispose,  and  mcumber,  during  his  whole 
life;  and  if  so,  those,  who  contend,  that  the  specific 
personal  property  of  the  testator  at  his  death  is  the  sub-!> 
ject,  upon  which  this  covenant  was  to  attach,  must  say» 
thal^  though  he  was  at  liberty  during  his  whole  life  to 
contract  debts,  yet  at  his  death  this  proportion  of  hia 
specific  personal  property  could  be  abstracted  from,  the 
obligation  to  pay  his  debts.  Where  is  that  to .  stop  ? 
Suppose,  he  bad  covenanted,  that  his  trustees  should 
deliver  the  whole  personal  estate.  The  true  meaning 
of  such  a  covenant  must  be,  that  what  is  the  testator's 
personal  estate  at  his  death  is  the  subject  to  be  divided  f, 
and  that  only  is  his  pers(mal  estate  at  his  death,  ivhich 
is  his  in  the  ordinary  sense,  i.  e.  after  his  debts  paid. 
This  is  embarrassed  by  being  a  mixed  case  of  real  and 
personal  estate :  but  if  it  cannot  be  ^aid,  that  the  real 
estate  also  is  to  be  taken  after  the  debts  paid,  it  wfll  not 
follow,  that  the  personal  estate  is  not  liable  to  them*  I 
think,  the  mere  circumstance  of  mixing  it  with  xeal  est 
tate  would  not  alter  it  from  what  would  be  the  effect^ 
if  there  was  personal  estate  only.  It  is  enough  to  say 
that ;  without  going  into  the  consideration,  whether  he 
did  not  mean  a  clear  fund  both  of  real  and  personal 
estate  to  be  divided. 


Implied  bar 
of  dower  by 
a  provision 
ander  a  covc- 
oaiit  in   the 
marriage   sct- 
tlf^ment. 


Another  question  is,  Wliether  this  is  a  provision  ia 
bar  of  dower.  If  it  were  necessary  to  decide  that,  it 
must  be  decided,  as  if  a  bill  had  been  filed  immediately 

upon 


(31)  Daring  the  argument. 
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upon  the  deiath^  calling  ujpon  the  heir  to  convey  in  fee         1804. 

one  moiety  of  the  real  estate,  and  also  to  assign  by 

metes  and  bounds  one-third  of  the  other  moiety;  and 

tlie  tmcf  question  is,  not  upon  Vizard  y.  Longdate ,   but       Chaub. 

upon-  the  whole,  whether  that  was  not  intended  to  -be 

(be'  provision,   which  in  every  view  she  was   intended 

to   ha^e  as  between  him,   her,  and   his  heirs^  execu- 

tors^  and  administrator^;   and  I  do  not  think,  if  that 

wacs    now  before  mie^    that  this  case  might  not  be  so 

taken.  . 

I  am  bonnd  to  comider,  in  construing'  this  settle- 
ment, what  would  have  been  the  case,  *if  Mrs.  Ckalie 
had  died  intestate,  and  her  son  had  received  2500/.^ 
as.  the  distributive  share  of  her  property.  It  would  have 
been  impossible  to  have  got- his.  case  out  oiBlandy  v^ 
Widmore  and  Lee  v.  D'u^roitda;  and  if  so,  that  circum- 
stance, though  not  decisive,  is  to  have  weight  in  consi- 
dering the  whole  effect  of  this  instrument  together. 
Upon  the  whole  it  was  not  the  intention,  .that  this  Lady 
should  have  more  than  one-half  under  the  circumstancec^ 
4hat  have  happened;  and  accordingly  she  must  be  de^ 
clared  to  be  entitled  to  a  mcnety  of'  the ,  residue  oS 
fhe  personal  estate. 
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:     1804.  The  ATTORNEY-GENERAL  ».  STEPNEY. 

Jufy  9th. 

Beciirest  of  the  ffRIDGET  SEVAN  by  her  Wffl,  dated  the  27th 
residue  of  per-  of  October^  1779,  devised  a  house  in  the  county 

sonal  estate  o{  Caermarihen  with  other  prenusea  to  trustees,  and 
for  the  use  of  ^jj^^  ^eirs,  upon  tnist  to  deparit  in  the  house  all  tha 
fubl^%h!!!^  Kbles,  testaments,  and  other  reBgious  books  and  traota 
ritv  Schools  ^^  *^  *"*®  ^^  *^  Wilch  Charity  School  far  llie  increase 
as  long  ss  they  *^^  improvement  of  Christian  knowledge,  which 'sh^ 
should  con-  should  have  at  her  death,  and  all  other  books  and 
tiane,  and  the  tracts,  a^  in  pursuance  of  the  trusts  after  declared 
iocrease  and  ghould  be*purehased  for  the  said  charitable  purposely,  o? 
improvement     ^YH}u\d  be  given  by  the  charitable  and  weU-disposed  pei^ 

,  ,  f  ^  fions^  and  to  preserve  and  keep  all  the  books  and  tracts 
KDOWiedge  '^.  * 

and  promotine  "^  *^^  house  for  the  said  uses;  and  for  that  purpose  to 
religion,  and  P^nnit  her  servants,  whom  she  named,  or  such  of  thenit 
to  purchase  ^ho  should  look  after  the  books,  to  live  in  the  hoiise 
bibles  and  clear  of  rent  aiid  taxes ;  directing,  that  they  should  live 
other  religious  there  during  their  respective  lives,  notwithstanding  the 

^Uete  ^"""d  ^^^^  ™^''*  ^^^^  ^^"^  ^^^"^  ''''®^'  ""^  otherwise  disposed 
f  '  ,.  for  the  purpose  of  the  Charities.  She  directed  her  ejie- 
tracts,  as  the  '^    '^  _      _ 

trustees  cutors  to  put  various  articles  of  furniture  into  the  housei 

should  think  ^^  ^  enjoyed  with  it,  during  the  time  the  same  should 

fit,  to  go  to  continue  in  the  occupation  of  the  said  persons  under  the 

the  same  uses  trust,  and  afterwards  to  go  in  the  same  manner  as  the 

with  those  al-  ]»esidue  of  her  personal  estate  not  specifically  dis«' 
ready  bought,      '^  ^£ 

and  to  be  kept 

in  a  house,  de- 
vised for  that        The  testatrix  afterwards  reciting,  that  there  was  and 

purpose.  probably  might  be  at  her  deiath  several  bibles  and  relir 

The  devise  gious  books,  pamphlets,  and  tracts,  bought  with  the 
of  the  house  *  contributiona 

void :  the  per- 
sonal bequest  sustained,  as  a  general  charitable  purpose  of  promoting 
Christian  knowledge ;  to  be  executed,  regard  being  had,  as  far  as 
reasonably  may  be,  to  the  particular  Charity  pointed  out;  with 
checks,  making  it  consistent  with  the  establishments  of  the  country, 
viz.  as  to  unlicensed  schools,  itinerant  preachers,  &c« 
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ffCmtribatims  of  several  well-diaposed  persons  for  the  use 
of  ciriadating  Wekh  Charity  Schools  and  for  the  increase 
and  unpnHretnent  of  Christian  knowledge^  and  some  cash 
and  securities,  fiv>m  pontributions  for  the  like  purjposes ; 
and  that,  she  was  by  the  Will  of  die  Rev.  Gr\fflih  Jone9 
entitled  »to  his*  personal,  estate,  which  be.  meant  to  be* 
quealh  to  her  with  an  intent  to  pay  some  legaciest 
and  then  to  pay  the  siirplus  to  charitable  uses,  gave  and 
bequeathed  to  her  trustees,  their  es^ecutorS,  S^c,  all  and 
ev^ry  the  bibles  and  other  religious  books,  pan^pUets, 
und  tracts,  which  she  might  have  in  hejc  possession  and 
keeping,  ni  the  time  pf  her  decease,  prising  from..8ucb 
contributions,  asi  iaforesaid,  together  with  all  and  every 
tfie  books  and  .other  nfifects  and  persona)  j^state.4)f 
4jhrijfiih  Jones,  which  she  might  be  possessed  of  at.  her 
deceascjt  a^id  also  all  her  own  personal  ejitate  whatsoever^ 
except  what  she  should  otherwise  dispose  of;  upon 
(rust,  after  payment  of  her  debts,  &c^  to  pay,  apply,  and 
dispose  of,  the  residue  of  ber  said  personal  estate,  for 
|he  use  of  the  Welch  Circulating  Charity  Schools,  as  long 
/m  the  sanie  should  continue,  and  for  the  increase  iUid 
{mprovem^t  of  Christian  knowledge  and  .promoting .  re* 
ligion,  in  such  manner  as  the  trustees  for  the  time 
l^eing  should  tbink  most  proper  aud  conducive  to  the 
jiid  chiunti^ble  purposes;  and  moreover,  that  they  dunild 
•p^U^chase  fipm  time  to  time  new  bibles  tfnd  other  reli* 
gioua  booluf^  pamphlets,  and  tracts,  as  they  should  thiiA 
,fit»  for  such  pious  uses  iind  purposes  as  were  intended 
'"concerning  those  already,  bought ;  and  shpuld  apply  and 
dispose  of  the  said  books,  effects,  and  personal  estate, 
accordingly;  and  in  the  mean  time  should  deposit  aU  the 
said  bibles,  boolpi,  pamphletfi»  and  tracts,  in  die  said 
house,  allotted  for  the  keeping  and  care  thereof.  The 
*Will  contained  a  provision  for  keeping  up  the  nurn* 
ber  of  trustees  during  the  continuance  of  the  said 
.tnii^  b^  th^  apppintment  pf  (he  survivor ;.  and  9f* 

pointed 
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1804.         pointed    the   trustees  named   and  .two  other  persons^ 

executors. 

•  •      •  , 

The    testator   died    in   1779.     The    information  was 
filed  for  the  purpose  of  establishing  the  Charity.   Under 
a  decree^   directing  an  inquiry  into   the*  nature  of  the 
establishment^  mentioned  in  the  Will,  the  Master's  Re^ 
port  stated,  that  the  said  institutions  pr  establishments 
were  generally  known  by  the  name  of   **  The  W^ich 
"  Piety,"  or  "  The  FF^fcA  Circulating  Charity  School*;" 
the  nature  and  purposes  of  which  were  to  teach  the  poor 
ignorant  people;  the  Welch  language,  and  to  teach  men,  wo- 
men,' and  children,. of  all  ages,  to  read;  who,  by  reason  of 
their  poverty  were  unable  to  pay  for  learning,  and  in  some 
places .  to  write,  and  for  that  purpose  ta  find  them  bibles 
and  other  religious  books;  and  also  to  teach  them  the 
Church  Catechism,  &c.    and  to  instruct  them   in    the 
'principles  of   the  Christian  Religion  according  to   the 
Church  o{  England ;  and  that  the  said  institutions  were 
commenced  hy  Griffith  Jones  in  17S3,  with  the  assistance 
of' the.  Society  for  the  promotion  of  Christian  .knowledge, 
and  the  voluntary  cputributions  of  himself  and  others; 
and  that  the  manner,  in  which  the  said  institutions  were 
ecmducted  by  CMfftth  Jones,  was  by  sending  Welch  school- 
masters to  the  several  parishesof  JVorM  and  South  "Wales^ 
to  open  schools  at  the  request  of  the  officiating  minister 
and' parishioners,  who  sent .  petitions  for.  that  purpose*; 
appointing  inspectors  to  examine*  the- scholars,  and  to 
see,  that  the  Masters  attended  to  their  duty.   The  Report 
stated  several  other  regulations ;  and  that  after  the  death 
oi  Jones  the 'testatrix  managed  the  whole;  appointing 
and  paying  the  school-masters  and  inspectors ;  purchasing 
books,  &c« 


The  cause    coming    on    for    farther   directions,    the 
question    w^ts,    whether     this  <  chaptable-^  dispositiDn, 

with 
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%&h    ihe  dxceptioh  ;of  the-  house,,   could   be    sup' 
|)orted? 

.  The  Atiomeff  General^  Mr.  Piggoti,  and  Mr.  BickardSj 
fiyr  the  Biformation,  contendeid^  that  this  cade  ought  to 
go  to  the  Master  .to  consider  of  a  scheme;  msisting^. 
;that,.^if  the-  opinion  of  the  Court  should  •be,,  that  the 
disposition  of  the  books  was  so  connected  -with  that 
«of  the  house^  that  they  must  fail  together,  yet  unde^ 
the  other  part,  the.  general  direction  for  charitable 
purposes, -it  may  be  supported.  Certainly,  where  the 
principal  part  affects  land,  and  the-  other  is  a  mere  acs 
eetotry  to  that  principal,  as  the  case  of  afans-houses^ 
and  a  provision^  for-  annuities  to  the  persons  inhabiting 
them  (-82)  or  a  chapel,  and  a  provision  for  the  salaiyof 
the  minister,  the  second  object,  so  necessarily  dependent^ 
must  fall  with  the- principal :  but  it  is  inverting  that  to 
say,  that,  where  the  accessary  is  bad,  the  principal  shaS 
&il^  .  The  object  in  givihg  this  house  was  only  to  accom^* 
fliiodate  the  charity  tg  a  certain  degree  by  supplying  a 
place  to  keep  the  books  in*  But:  that  is  by  no  means 
of. the  essence  of  the  charity;  or  so  connected- with  it, 
ibat  the  charity  can.be  affected  by  the  fate  of  that  sub* 
sidiary^imrpose.  That  both  are  directed  to  the  same 
object  is  not  suflSicient.  The  purpose  .  of  promoting 
Christian  knowledge  is  go«l ;  and  in  The  Attorney  Oe^ 
neral  y.  The  City  of  London  (33)  directionr were  given 
for  eventing  .that,  charity,  after  the  independence  of 
America  w^s  acknowledged.  The  t>bject  of  this  testatrit 
was  the  established  Religion;  and .  your  Lordship  will 
control  the  discretioii  of  the  trustees  with  reference  to 
that  object.  /  • 

(82)  Aote,3nie  Atimmey  Ge-     See  the  note,  &54. 
nerai.v.  WhUckmrek,  Vol. lU,         (33)  3  Bro.  G.  G  17X,  \.  ^ 
).il..  Grieves  v.  Goie,  I,  548. 
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*  Mr.  JflomUfy,   Mr.  FonhtmijMe^  aii4  Mtp  Cuflbi,  Jbr 
the  Defekidapts,. 

•  The  Lord  C^anci^i^or* 
*'  Tbe  testatrix  dearly  diougbtf  the  (duurky  )iiight  bt 
dupontiQii^  before  the  death  of -the  peraooa  sh^  ]|itende4 
to  ti¥e  in  tbe  house.  As  fSir  98  she  speaks  of  tbe  bousey 
iriie  meantf  the  books  aad  tracts  should  be  deposited  und 
taken  oar^  of  in  tbe  house  £oft  the  j^urppse  of  tbe4(harit]^ 
while  any  of  the  paities  lived,  if  tbe  tiharity  so  long  snt^ 
aiMed ;  and  after  their  deaths  'that  so  mueh  of  the 
iomiture  as  was  not  worn  out  should  be  sold  fer  thp 
porpoeas  of  the  charity;*  from  which  it  seems  she  meant 
|he  diarity  should  be  maintained,  as  long  as  her  pro* 
perty  would  support  it.  I)er  declaration  is  general,  that 
ffawes^B  property  was  given  to  her  for  ebaritaUe  uses ; 
diough  upon  the  Report  no  doiibt  can  be  entertained, 
tihat  this  psiiticular*  charity  was  meant*  The  estabUsh* 
ment  of  a  school  of  this  sort  inTolyes  circumstances,  to 
lie  looked  at  with  great  jealousy;  conducted  under  no 
^authority:  the  scboolHoiaster  appointed  under  the  saniH 
tioB  ot  np  licence:  the  nature  of  tbe  books,  beyond 
Bibles  and  Testaments,  not  ^t  all  ascertained;  mid  the 
feaidence  of  persons  sent  tP  different  parts,  regubled 
•upon  a  sjrstem  directly  pontn^  to  the  estabHshment  of 
•this  country ;  which  giyes  the  School-master  a  connection 
with  the  place  for  life^  When  we  know  slso  the  aotua) 
lise^  that  is  m$4e  of  itinerant  preachers,  .especially  Plot- 
ting to  each  of  (hem  a  temporary  residcqice,  that  nuikes 
them  more  miaohievous  than  they  would  be  without  snch 
*.  system,  a  great  deal  is  to  be  guarde4  against,  befi^re 
ihe  Court  can  ^tablish,  and  give  its  countenance  to,  the 
jplmi.  But  if  no  other  pbjection  §an  be  made,  it  is  very 
difficult  to  say,  there  b  not  to  be  found  in  the  Wil| 
enough  p>  riiew  the  general  intention  ai|4  charitable 

*  purpose  of  prp]potip|(  Chnsfiw  Ipiowlefl^;   and  it 

wouW 
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would  not  be  difficult  to  decide,  whether  thiil  system  k  to 
be  permitted  to  go  on  imder  no  other  checks  than  it  pro* 
videa ;  or,  whether  this  Court  looking  at  the  object  of 
4ie  institution,  would  secure  that  olgect  by  applying 
liiose  guards  and  checks,  which  the  law  applies  to  mt^ 
irests  of  a  simjUr  nature. 


I80C 


The 
Attorhpt 


-  ^1  die  way  of  that  general  question  I  know  na  oasa 
•SLcept  that,  which  J  shall  always  speak  of  as  great  mt* 
tfunrity  on  account  of  the  Judge,  by  whom  it  was  decided^ 
I  mean  the  case  of  Browne  v.  YeaU{Si);  in  which  Ijor4 
Jimrlow^B  opink>n  was,  that  the  testator,  not  haykq^ 
given  this  Court  more  of  specifia  direction  as  to  the 
liature  of  the  books,  to  be  purchased  and  drculated,  dum 
|hat  they  were  to  be  such  as  may  have  a  tendency  tp 
promote  the  interests  of  "virtue  and  religion,  and  the  hapt 
piness  of  mankind,  had  not  given  direction  enough;  and 
therefore  Lord  Thurlow  held  tiie  next  of  kin  entitled. 
If  thb  was  that  very  case,  I  should  certainly  feel  myself 
bouud  to  follow  that  decision.  But  this,  independrat  of 
tjke  peculiarities  belonging  -tp  it,  is  very  diflferent ;  and  if 
that  Will  had  specified  Bibles  and  Testaments,  the  Court 
eoidd  not  have  refused  to.  execute  that  purpose.  If  tiierav 
fote  there  was  nothing  more  iu  this  Will,  I  should  be 
bound  to  say,  that^  whether  tiiere  is  more  or  less  objee* 
tioll  to  the  words  ''  other  religious  Books  and  Tracts," 
there  is  a  denotation  of  a  religious  purpose,  to  which 
Ae  fund  niay  be  applied,  with  an  option,  how  it  shoidd 
be  applied ;  ^nd  I  uiuit  exeeute  one  terpi  of  that 
option. 

.  TI^  next  objection  is,  that  the  testatrix  contemplated 
1^  charity,  th^^  was  to  h^ve  continuance  $   and  did  not 

mean^ 

(94)  Stated  ante.  Vol.'  ¥11,  authorities  on  this  sDbject  are 
60,  in  the  note  io  Moggridffe  considered.  See  the  i|p|0, 
y.  flkackweU :  where  i|ll  tife     Vol.  I,  468, 
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mbahf  if  it  was  not  to'  have  continuance^  to  devote  it  Up 
any  charitable  purpose  whatsoever.     But  upon  the  whole 
she  contemplated  the  two  events ;  that  it  might  or  might 
not  have  continuance.;  and  when  the  charity  subdsted 
ujiloh  voluntary  contributioiii^  of  necessity  it  could  last 
only  while    the   subscriptions  lasted ;   and  the  testatrix 
raeanty  looking  to  the  continuation  of  the  subscriptions, 
but  kpowingy  they  might  fail,  that,  as  long  as  her.  per- 
sonal estate  would  supply  the  purposes  of  this  charitable 
institution;  so  long  it  should  be  applied.    That  therefore 
U  noDbjectioii.     I  am  also  of  opinion,  tha;t  there  is  ex*' 
piQSsion  enough  in  this  Will  to  compel  me  to  say,  that 
eve^n  if  that  charity  had  not  continued,  and  she  meant,; 
it  should  be . applied  to  that,  she  yet  noeant  more;  and 
hiur  provided  for  charitable  purposes,  >  that  might  or  might 
not  be  connected  with  that  charity ;  and  the  distribution 
df  books  for  the  promotion  of  Christian  knowledge  is 
.expressed  so,   that  it  Appears,    she  did  not  mean  her 
pmrpose  to  fail,   if  the  particular  mode   of  promoting 
Christian  knowledge  by  this  plan  as  to  Welch   schools 
did  not  take  efiect.    There  is  enough  therefore  to  compc;^ 
me  to  say,  that  even  if  those  charities  had  ceased,  this 
piroperty  must  be  appjfied  to  th^  charity,  to  wluch  she 
wad  adverting.     If  it  were  otherwise,  it  would  be  very 
difficult  to  say,  it  should  not  be  appUed  to  charity ;  that 
is,  that  a  discontinuance  of  the  charity,  operated,  by  tier 
own  act,  •  would  authoriase  her  to  take  tlie  personal  pro- 
perty of  the  testator;  which  she  ought  to  have  applied 
to  give  continuance  to  the  charity,  as  long  as  it  coul4 
continue. 


iPhe  next  corisiderati6n  is,  whether  upon  the  whole 
taken  together  this  charity,  of  whatever  nature,  is  so 
lengraftcd  into,  connected  with,  and  placed  upon,  an  esta- 
Uishment  in-  real  property,  that  the  charity  cant;iot 
i^ifafiist,  as  the  real  .estate  is  so  given.    I  was  originally. 


■•  ^ 
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SO 


iRrheo  I  directed  the  reference  as  to  the  nature  of  the 
Welch  Charity,  of  opinion,  tjiat  was  -not  the  case ;  and  I 
am  still  of  opinion^  that  it  is  not  necessarily  to  be  exe- 
cuted in  that  house.  Fir^t,  that  house  she  meant  should 
be  subservient  to  the  distribution  of  her  books  t- but  it 
is  not  necessarily  connected  with  her  purpose ;  for  the 
Will  contemplates  the  time^  when  the  Charity  might 
continue,  and  the  house  might  be  po  longer  applicable* 
T^ext/ contemplating  the  circumstance,  that  the  Charity 
might  not  continue,  she  meant  to  give  her  property,  ge- 
nerally, .to  charitable  purposes,  connected  with  a  schete 
for  the  promotion  of  Christian  knowledge.     Upon  the 

•  .  *  ,  •  •  • 

whole  therefore  there  is  -not  enough  to  bring  it  within 
the  authority  of  those  cases,  where,  the  principal  devise 
of  the  land  having  fa9ed,  the  bequest  of  the  personal 
property  is  so  connected  with  it,  that  it  must  fail  tod. 
There  is  enough  in  thbWill  to  give  jthe  personal  pro- 
perty  to  charitable  purposes,  Qonnected  with  the  plan  of 
promoting  Christian  knowledge. 


1804. 


The  . 

AttORNriY 

:    •   v.-   ■     t 


♦  cr-  . 


.» 


»•  < 


They  must  therefore  propose  a  scheme ;  regard  being 

had,  as  far  as  reasonably  and  property  may  be,   to  that 

species  of  charity,  which  appears  to  have  been  in  the 

contemplation  of  the  testatrix  at  the  time  of  making  be'r 

Will,  denominated  •*  The  Welch  Charity,"  and  the  Master 

will  fail  in  executing  the  purpose  of  ^he  Court,  if  Be   . 

does  not  attend  to  the  circumstances,  how  far  it  is  nie- 

'  cessary  to  place  checks  upon  such  an  institution,  for  the 

purpose  of  making  it  conformable  to  the  establishments 

of  the  country;  as  they  provide  for  the  propagation  both 

'of  reli^on  and  learning.     An  unlicensed  schdol  would 

not  be  consistent  with  that  view,  which  this  Court  4>ug^t 

to  take  of  $uch  an  institution,  carrying  it  into  elfiact,  in 

the  execution  of  such  a  plan. 


«  •   '         » 


'f.:    r     . 
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T  l^'.A  THOMSOIJ  r.  THOMSON. 

Older  on  mo-  fpHE  Plaintiff  appealed  from  the  decree(35)  at  the? 
tion  and  con-    -■•      j^g^ 

seiil»  that  *  .  * 

petition  of  ap*  «  .  * 

peal  from  the  ^^*  ^^^  ^^'^  *^  Pkihtiff,  moved,  that  the  Plaintiff 
RoUm  may  be  ^^'^  ^  ^^  liberty  to  withdraw  his  petition  of  appeal ; 
withdrawn.       stating^  that  the  parties  had  come  to  a  compromise^ 

but  expressing  some  doubtj  whether  this  was  the  pro- 
per course. 

•  •  •  " 

Mr.  Abercrimby,  for  the  Defendant,  consented. 

The  Lord  Chancellor  granted  the  motion  upon  the 
consent. 

(35)  Ante,  Vol.  VII,  470. 


1804.  STUBBS  V. . 

Upon  a  de-     ^^^HE  Defendant  makmg  default  at  the  hearitigi  the 
eree,  taken  by  Plaintiff  in  the  usual  way  took  such*  decree  as  he 

-f  ,    .         ^    could  abide  by :  but,  desuring  the  evidence  to  be  en* 

Defendant  at    ^      .  ,     ,     «     .  f  .  '      «.  ..       .i_ 

the  hearinip      ^ored  as  read,  the  Register  objected ;  stabng  the  prac- 

the  evidenoe     ^^  ^  ^'  °^^  ^  enter  the  evidence  as  read ;  as  there 
it  not  to  be      can  be  no  appeal  against  a  decree  so  taken, 
entered  as 

'^^*  The  Lord  Chancellor  said,  he  would  abide  by  the 

practice ;  and  ordered,  that  the  evidence  should  not  be 
entered  as  read« 
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DODSON  r.  JUDA.  *«M4 

|L|  R.  WOODDESONi  for  the  Defendant  ta  a  Bill  of     AbatiweHt 
Discovery)  moved  for  the  costs,  hj  tha  mwt^    • 

Mr.  Roupett,  for  the  Plamtiff,  olgected,  that  the  Plain.  ?[^  Si'rf'* 
tifl^  whoy  when  the  bill  was  filed,  was  afgrne  golct  havii^  j. 
married)  the  suit  was  abated ;  and  could  not  be  revived  ^£1,0^  Aaswvr. 
for  costs;  observing,  that  if  execution  wa9  taken  out  for  The  D^fen*'  • 
the  costs,  it  must  be  in  her  maiden  name ;  and  thare  ill  daat  eaaaot  > 
tio  such  person ;  and  the  husbuid  could  not  be  liable  i  have  the  ooaUk 
beiqg  no  party  to  the  suit. 

The  Lard  Chancellor  inclined  agamst  the  objec- 
tion; but  directed  a  search  for  precedents;  and  after- 
Wards  upon  the  case  of  Gouldv.Bames{36)  held  the 
oljection  good,  and  refused  the  Order  (37). 


(36)  1  Dick.  133. 

(37)  Mr.  Beamei  in  his 
Summary  of  the  Dodrme  of 
CouirtM  ofEquUg  wiih  resped 
io  Com,  34,  101,  106,  0, 
states  from  die  Register's 
Book,  that  there'  is  no  Or- 
der to  the  effect  stated  in 
JHekensi  on  the  contrary 
Ihera  are  two  Orders;  one 
Cnt.  setting  down  the  plea  to 


fne  bill  of  revivor,  the  se-' 
cond  for  reviving,  the  plea 
being  over-mled ;  eonclading 
therefore,  that  Dodton  v.  Judm 
rests,  not  upon  Oomld  v. 
Bame$,  bat  upon  this;  thil 
until  revivor  the  Defendant 
could  not  be  heard :  and  be 
ooald  not  revive  for  eosts 
merelj. 
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Bolls. 
^^'Jll'r  BAX  ».  WHITBREAD. 

Appointineiit  jgY  settlement,  previous  to  the  marriage  of  WilBam 
sH^  ^*  Caslon  with  EUzabeih  Carilitch,  it  was  declared,  that 

iA  imm  ohHd  '  ^^^^'  ^'^  South  Sea  Annuities,  the  property  of  EUzq" 
and  2400^!:the  ^^  Cartlitcft,  should  be  vested  in  trustees,  in  trust, 
residao  ciAt  ^^r  the  marriage,  to  permit  William  Caslon,  during  his 
fpnd^  to  thtt :...  fife,  to  receive  the  dividends,  &c. ;  and  after  his  de- 
other,  those  ;  ^ease,  in  case  the  said  Elizabeth  should  survive  him,  for 
^^    *^^f|f!  her  in  the  same  manner,  and  after  the  decease  of  the 

^^^  ^  survivor,  or  in  their  life-timfe,  if  they  or  the  survivor," 
power,  not        .  ,  .  '' 

iilosory*  fihoidd  direct  by  deed,   &c. 'that   the  trustees    should 

assign,  apply  and  dispose  of,  the  capital,  and  the  d|vi- 
[  ^S3  ]  *dend^,  &c.  unto  and  amongst  all  and  every  the  son 
and  sons,  daughter  and  daughters,  of  William  Caslon 
and  the  said  Elizabeth,  and.  the  child  or  children  of  such 
sons  and  daughters,  in  case  ^any  of  them  should  be  tbeii 
deadj^  leaving  issue,  in  auth  parts,  shares,  *;ind  propor- 
tions, and  at  such  time  or  times,  and  in  such  mani^er 
UA  WiUiim  Caslon  and  the  said  Elizabeth,  during  their 
joint  lives,  or  ^as  the  survivor,  by  Will  or  Deed,  witb 
tiro  witnesses,  •  should  appoint ;  and  for  want  of  sucU 
Appointment,  equally  between  all  and  every  the  children, 
irhb  should  attain  the  age  of  twenty-one,  or  being  daugh- 
ters, being  married;  and  all  and  every  their  grand-ckil* 
dren,  or  other  issue,  lawfully  to  be  begotten,  then  living, 
descendants  from  any  such  their  children,  then  dead; 
who  should  live  to  attain  that  age;  or,  bemg  females, 
being  married  :  such  grand-children,  or  remoter  issue,  to 
be  entitled  equally  and  proportionably  between  them ;  as 
the  parents  would,  if  living;  and  if  there  should  be  but 
one  child  at  the  death  of  the  survivor  of  the  husband 
and  wife,  to  that  one,  his  executors,  &c. ;  and,  in  case 
there  should  be  no  issue,  to  the  survivor  of  the  husband 
and  wife,  his  or  her  executors,  &c. 

The 
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'  The  issue  of  die  marriage  was  two  sons^  WilHam  and  1804. 
Henry.  William  CmIoh^  the  father,  died  before  any  ap-  "T^ 
pointment.    Henrff  CasloUi  in  1785,  married,  and  died  ^^ 

in  the  life  of  his  mother,  leaving  issue  one  child,  Henry.  Whitbreao^ 
In  1792,  William  CasUm^  the  son,  became  a  bankrupt ; 
and,  in  1795,  he  obtained  his  certificate. 

EUzabeth  Caslon  by  her  Will,  dated  the  2d  of  May, 
1794,  and  executed,  as  required  by  the  settlement,  re- 
citing the  settlement,  &.c.  directed  and  appointed,  that 
the  trustees  should  immediately  after  her  decease  trans* 
fer,  &c.  the  stock  and  dividends  unto  and  between 
her  son  William  Caslon,  and  her  grandson  Henry^  in 
^the  shares  and  proportions,  and  at  the  times  and  in  [^  ^3$  J  - 
manner  aft^r  mentioned;  viz.  the  sum  of  lOQ/.,  part  of 
the  said  capital  sum  of  2500/.  Old  South  Sea  Anhui^ 
ties,  and  the  interest,  &c.  to  accrue  after  her  death, 
unto  her  son  William,  hb  executors,  &c.  within  three 
months  after  her  decease,  to  and  for  her  own  use  and 
benefit;  and  the  sum  of  2400/1,  residue  thereof,  with 
the  interest,  &ct  unto  her  said  grandson  Henry,  when 
he  should  attain  the  age  of  21,  to  and  for  his  own  use 
and  benefit  absolutely. 

The  bill  was  filed  by  the  assignees  under  the  Commis- 
sion against  William  Caslon;  praying,  that  the  appoint- 
ment, may  be  declared  illusory  and  void;  and  that  the 
Plaintiffs,  as  assignees  under  the  Commission,  may  be 
declared  entitled  to  a  moiety  of  the  stock,  &c. 

•  Mr.  HolUst  and  Mr.  W.  Agar,  for  the  Plaintiffs. 

Mr.  RomUly  and  Mr.  Home,  for  the  Defendants,  were 
stopped  by  the  Court. 

Vol.  X.  C  The 
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1804. 


Bax 

Whitbrbad. 


The  Master  of  the  Rolls,  referring  to  his  decisioii 
in  Butcher  v.  Butcher  ( 38 ),  held  the  appointment  not 
illusory ;  and  decreed  accordingly  (39). 


(38)  Ante,  Vol.  IX,    382» 
1  Vet.  Sf  Bea.  79. 

(39)  See  the  jadgment  of 
the  Lord  Chancelloyp  afBriniog 


the  decree,  post,  Vol.  XVI, 
15 ;  and  the  note,  ante,  1, 310^ 
Boyk  v.T/ie  Bishop  of  Peter- 
borough. 


[34] 

1804. 
July  14M, 

,  -ieth. 

A  final  decree, 
npon  a  snm 
ascertained, 
is  eqnal  to 
a  judgment: 
hat  a  mere 
decree  for  an 
account  of  the 
Plaintiff's  de- 
mand, and  of 
the  personal 
estate  come  to 
the  hands  of 
the  Defen- 
dant, with  a 
mere  direc- 
tion for  pay- 
ment out  of 
the  result  of 
that  account, 
does  not  pre- 
vent the  exe- 
cutor paying 
a  judgment. 


PERRY  V.  PHELIPS. 

nPHE  Plaintiffs  claimed  under  a  general  devise  and 
bequest,  by  the  Will  of  Joseph  Tolson  Lockyer  to 
his  wife,  the  Plaintiff*  ilfaria  Perry,  and  under  the  Will 
of  John  Lockyer,  the  elder ;  which  Wills  are  stated  in 
the  former  reports  of  this  cause  (40). 

By  a  decree,  made  in  1795,  accounts  were  directed 
of  the  personal  estate  of  Samuel  Smith,  one  of  the  exe- 
cutors of  Thomas  Lockyer,  and  of  the  personal  estate  of 
Thomas  Lockyer,  come  to  the  hands  of  Mary  Smith, 
his  administratrix  de  bonis  non. 

By  another  decree,  made  on  the  31  st  of  July,  1798, 
the  cause  coming  on  for  farther  directions,  the  Mas^ 
ter  was  directed  to  carry  on  the  account  of  the  per- 
sonal estate  of  Thomas  Lockyer,  received  by  the  Defend- 
ant Mary  Smith,  or  any  other  person  by  her  order,  or  for 
her  use«  Ah  account  was  directed  of  the  personal  estate 
of  Thomas  Lockyer,  came  to  the  hands  of  the  late  De- 
fendant Samuel  Smith,  &c. ;  and  it  was  ordered,  that,  what 
should  be  found  due  upon  that  account  should  be  ao* 
swered  by  the  Defendant  Thomas  Smith,  his   execntor, 

9ut 


(40)  Ante,  Vol.  IV,  108.  f,  251. 
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oat  ot  Samuel  Smith's  personal  estate,  which  had  come  1804. 

to  the  hands  of  Thomas  Smith,  &c.  with  Uberty  to.  state  pITX^y- 

any  matter  specially ;  and  that  the  Master  should  carry  «« 

on  the  account  of  the  personal  estate  o{  Samuel  Smith,  Phkuv«« 
received  by  Thomas  Smith,  &c.  reserving  farther  direc- 
tionsu 

The  Master's  Report  stated,  that  Samuel  Smith  was  at  [  85  ] 
his  death  indebted  to  Lockyer'%  estate  to  a  greater  amount 
than  the  whole  of  Samuel  Smith's  personal  estate ;  and 
there  was  due  from  his  executor  Thomas  Smith,  on  ac-^ 
count  o{  Samuel  Smith's /personal  ^tate,  a  final  balance 
o{  30221.  lSs.9d. 

Exceptions  were  taken  by  the  Defendant  Mary  Smith 
to  the  Master's  Report  for  disallowing  payments  by  her, 
as  executrix  of  her  late  husband  Thomas  Smith,  amount-^ 
ing  to  1547/.  18s.  2d. 

Mr.  Romilly  and  Mr.  Leach,  in  support  of  the' 
Exceptions. 
This  case  cannot  be  distinguished  from  Smith  v« 
Eyles{4f\).  Upon  that  authority  the  decree,  directing 
an  account  of  the  per^onal  estate  of  Lockyer,  come  to 
the  hands  of  Samuel  Smith,  cannot  amount  to  a  judg-« 
ment.  Neither  can  it  upon  principle;  for  the  prefer* 
ence  of  a  judgment  creditor  is  upon  the  ground,  that 
the  debt  is  ascertained.  But  a  decree  to  account  as- 
certains no  debt. 

Mr.  Richards  and  Mr.  HaU,  for  the  Report. 
Generally,  a  decree  to  account  does  not  give  a  prefer- 
ence.    But  this  is  a  decree  for  payment.     The  decree  of 
1796  directs,  that  Thomas  Smith  shall  answer  out  of  the 

estate 
•    • 

(41)  iAtKH^, 
C  2 
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[•36] 


estate  6{  Samuel  Smith,  possessed  hy  Thomas,  "what  Sa* 
muel  had  possessed  of  Lockyer's  personal  estate.  That  ia 
a  positive  decree  for  pa}inent  of  something  in  all  events* 
There  have  been  various  decisions,  that  a  decree  is  equal 
to  a  judgment.  Morice  v.  Tlie  Bank  of  England {A&y 
is  the  great  case  upon  this  subject;  and  is  the  specific 
case  now  before  your  Lordship.  Some  demands  were 
vdoascertained ;  depending  upon  accounts;  and  yet  the 
decree  gave  a  preference  over  a  subsequent  judgment. 
*  The  distinction  is,  where  there  are  mutual  demands ; 
and  it  is  uncertain  on  which  side  the  balance  will  turn ; 
and  that  appears  to  h^ye  been  the  nature  of  the  decree  in 
Smith  V.  Eyles ;  a  mere  decree  for  an  account,  debtor 
and  creditor,  upon  the  transactions  between  them ;  and 
1%  was  uncertain,  how  the  balance  might  be.  That  case 
t|ierefore  has  no  resemblance  to  this;  in  which  the  ba- 
lance is  all  on  one  side ;  and  though  the  demand  is  not 
.absolutely  ascertained,  it  is  ascertained,  who  is  debtor, 
and  who  creditor.  In  the  late  case  of  Jones  v.  Jukes  (43  ) 
it  was  held,  that  an  administratrix  cannot  be  allowed. pay- 
ments made  after  a  decree  to  account.  As  to  the  effect 
of  filing  the  bill,  there  are  cases  both  ways :  some  hold- 
ing, that  the  appearance  makes  the  Defendants  amenable 
to  the  Court,  and  the  jurisdiction  attaches ;  so  that  they 
shall  not  make  payments  different  from  what  that  Court 
would  direct. 


Mr.  RomiUy,  in  Reply. 
In  Smith  y.  Eyles  Lord  Hardwicke  supposes  the  case 
now  before  the  Court.     This  decree  is  not,  that,  when 
the  balance  is  ascertained,  Thomas  Smith  shall  pay:  it  is 

merely 


(42)  Ftn-.  217.  3  P.  WiU. 
402,  n.  4  Bro.  P.  C.  287. 

(43)  Ante,  Vol.  II,  618. 
See  Rush  v.  Higgs,  IV,  038. 
Paxton  V.  Douglas,VlU,  620. 


Gilpin  V.  Lady  Smtikamptom, 
post,  XVI  [I,  469;  and  the 
cases  collected  in  the  note, 
1  Sck,  ^  Lef.  299. 
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nierely  a  declaration,  that  he  is  bound  to  answer  what  1804. 
came  to  the  hands  of  Samuel  Smith  out  o{  Samuel  Smithes 
assets ;  directing  an  account,  and  reserving  farther  di- 
rections. That  therefore  is  not  a  decree,  upon  which,  Phbups. 
as  soon  as  the  Report  was  made,  a  writ  of  execution 
could  be  taken  out,  without  coming  to  the  Court  for  a 
final  decree.  The  whole  turns  upon  that.  Lord  Hard" 
wicke  says  (44),  *'  Upon  a  decree  quod  computet,  it  does 
''  not  pass  in  remjudicatam,^tSi&  the  final  decree/'  The 
common  course  of  a  decree  for  an  account  against  an 
executor  is  a  declaration,  that  he  is  bound  to  answer, 
^  It  has  never  been  decided,  that  after  a  bill  filed  ^e  exe*  [  ^37  ] 
cutpr  cannot  pay;  except  in  Darston  v.  Lord  Or/bre{( 45 )} 
which  decree  was  reversed.  .The  only  efiect  of  bringing 
an  action,  or.  filing  a  bill  is  notice,  and  the  Defendant 
at  law  may  after  the  action  brought,  and  before  ple^ 
pleaded,  prefer  creditors,  but  not  after  plea:  the  issuQ 
being,  whether  he  has  fully  administered  at  the  timQ 
pf  the  plea^ 

Tlie  Lord  Chancellor. 
3%e  case  of  Snuth  v.  Eyleis  has  been  frequently  the 
subject  of  observation.  I  will  look  into  some  manu-^ 
script  notes  of  it.  But  this  decree  seems  only  for  an 
account  of  the  personal  estate  oi  Loclcyer,  possessed  by 
Samuel  Smith ;  and  declaring,  that  the  debt,  when  ascer- 
tained, is  to  be  paid  out  of  the  estate  o{  Samuel  Smithy 
come  to  the  hands  of  Thomas  Smith,  Then  an  account 
is  to  be  taken  of  both  estates;  and,  till  that  account 
is  taken,  how  can  it  be  said,  there  is  not  an  account  oa 
both  rides? 


The  Lord  Chanc£Lix)r. 
The  question  is,  whether  the  Master  has  done  right      July  16th, 
in  disallowing  these  payments,  regard  being  had  to  the 

efiect 

■ 

(44)  2  Atk.  387.  (45)  3  P.  Wms.  401,  ii. 
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1804.         effect  of  the  decree  of  July  1798.    It  U  extremely  dear^ 

Perry       ^^^^  ^^^'^^  ^**  ^^'  *  considerable  time  a  struggle  in  tbb 

t,.  Court,  before  they  decided,  that  decrees  of  Ais  Court 

Phelips.      were  equal  to  judgments  at  law.    But  that  seems  to  have 

been  very  well  settled  about  the  time  of  Morice  v.  T%e 
Bank  of  England ;  which  was  decided  both  in  this  Courts 
and  in  the  House  of  Lords ;  and  has  been  followed  in 
subsequent  cases.  That  case  is  remarkably  well  re* 
ported  in  Brawn's  Parliamintary  Cases.    Four  lulls  were 

[  ♦SS  ]      •  filed  by  creditors.  The  first  was  filed  by  the  daughters 
cX Morice  against  his  administratrix;  and  they  stated  by 
the  bin  the  amount  of  their  demands.     The  circum- 
stances must  be  particularly  attended  to,  in  order  to  ren« 
Art  these  causes  intelUgible.    The  answer  admitted  the 
amount  of  that  demand;  and  the  decrees  in  that  suit 
and  the  others  against  those,  who  brought  the  appeals 
to   the  House  of  Lords,  were  decrees,  ordering  pay« 
ment  of  sums,    Hquidated  by  the  statement  in  the  bill 
and    the    admission    of   the    answer.      That  was    not 
therefore  merely  the  case  of  a  decree  to  take  an  ac-* 
count:  at  least  the  principle,  upon  which  it  went,  par-^ 
ticularly  in  the  House  of  Lords,  was,  that  it  was  a  de- 
cree to  pay  a  sum  of  money,  liqmdated  by  the  original 
decree  itself.    That  such  was  the  ground  is  very  clearly 
to  be  collected  from  what  is  stated  in  other  cases,  and 
the  very  able    reasons  ^ven  upon  the   appeal  in  the 
House  of  Lords  by  the  Counsel  against  the  decree ;  for 
fliey  take  the  distinction  between  a  decree  quod  compuiei^ 
and  a  final  decree ;  and  insist,  that  the  decree  appealed 
frpm  was  only  a  decree  quod  computet ;  and  there  seems 
to  have  been  some  reason  for  it ;  unless  you  say,  though 
the  whole  demand  is   not  ascertained,  yet  so  much  as 
was  confessed  to  be  due,  ought  to  be  considered  as  as- 
ce^rtained;    and   it  is  remarkable,    that  the    Lords  go 
upon  the  ground,  that  it  was  not  a  decree  quod  con^utet ; 
but,  finally,  they  direct  a  deduction  even  out  of  the  sums 
stated  in  the  bill  and  admitted  by  the  answer ;  for  the 

decree 
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decree  was  taken  for  the  sum  stated  by  the  Ull^  and  1804. 
admitted,  without  deduction;  and  the  interest  was  di^  p^^^ 
rected  to  be  calculated ;   and    finally  the  creditors  ap-  t?. 

{lealing  had  this  variation  of  the  decree;  viz.  a  ditec-      FuiiUPS, 
tion  to  the  Master  to   see,  what  allowance  should  be 
made  out  of  the  demand  of  the  Plaintiffsi  the  daugh^ 
ters,  in  respect  of  their  maintenance  and  expenditure 
incurred  regarding. them* 

It  is  extremely  clear  from  several  cases,  that  the  de-        [  ^  ] 
cisioii  of  that  cause  went  upon  the  ground,  that  the 
original  decree  was  to  be  considered  final.    In  Ferrers 
V.  Shirley,  upon  the  15th  of  Marchf  1738,  from  a  note 
of  Mr.  Brown,  a  considerable  practitioner  in  this  Court, 
n  judgment  subsequent  to  a  decree  for  an  account  was 
preferred;  and  the  circumstance,  that  there  was  a  report 
prior  to  the  judgment  was  not  sufficient  to  give,  a  prefer* 
ence :  but  upon  the  Report  some  decree  must  be  made* 
An  attempt  has  been  made  to  distinguish  SmUh  v.  Eyles^ 
by  endeavouring  to  make  out  from  the  language  of  thq 
Keport,  that  there  were  mutual  accounts;  and  the  de^ 
claration  was .  for  payment  of  the  balance.     But  upoq 
the  Report  in  Atkyns  that  could  not  be  the  case.    Ac« 
cording  to  Mr.  JoddreW^  note  the  principle  is,  that,  if 
under  the  bill  against  the  executor  I  send  it  to  the  Ma»* 
ter  to  compute  what  )s  due,  until  the  Report,  and  an 
order  upon  that  Report  to  pay,  non  transit  in  rem  judi* 
eaiam(^46).    In  Martin  v.  Martin  (47)  it  was  so  under* 
stood;  attending  to  the  language  of  Lord  Hardwickei 
that  *'  if  the  decree  is  first  obtained,  the  Court  will  then 
^*  restrain ;  which  was  the  ground  of  the  case  of  Moric^, 
'*  V.  The  Bank  of  JSngland;  for  had  not  the  creditor, 
**  who  sued  in  this  Courts  obtained  a  decree  first,  and 
*'.  the  quantttm  of  the  demai|id  been  thereby  ascertained, 

"  the 


(46)  See  Thompnn  \,  Grant,     1(47)  I  Kef « 211 ;  s^  p.  213. 
4AraiU.  438. 


^ 
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*'  the  Court  would  not  have  interposed  by  injunction 
*^  against  the  other  creditors,  as  it  did." 

In  Brooks  v.  Reynolds  (48)  residuary  legatees  brought 
a  bill  to  clear  the  fund,  for  payment  of  the  credi- 
tors, &c.  and  after  a  decree  an  injunction  was  sought 
by  the  executrix  against  persons  suing  at  law ;  and  it 
was  very  strongly  contended,  and  colourably,.  that,  the 
decree,  being  upon  a  bill  by  residuary  legatees,  and 
♦  no  judgment  for  any  creditor,  whose  demand  was  li- 
quidated by  such  a  decree,  the  principle  of  the  Court 
did  not  authorize  an  injunction.  But  Lord  Thurlow  in 
that  case,  and  in  Kenyon  v.  Worthington {^)y  seems  to 
have  altered  a  little  the  principle,  upon  which  these  in- 
junctions went ;  for  originally  they  were  granted  upon  this 
ground ;  that,  where  a  bill  was  filed  by  a  single  credi- 
tor, and  he  proved  his  debt,  and  had  a  final  decree,  the 
Court  considered  that  as  equal  to  a  judgment;  as  being 
bound  to  maintain  its  own  proceeding;  and  feeling  it 
necessary  to  protect  the  executor  in  obeying  the  exi- 
gency of  that  equitable  judgment;  which  could  not  be 
made  matter  of  a  valid  plea  at  law. 

The  next  class  of  cases  is,  where  creditors  are  suing 
for  themselves  and  all  other  creditors :  they  prove  their 
own  demand ;  which  may  be  considered  a  judgment  for 
that ;  and  in  Douglas  v.Cieiy  (50),  Lord  Camden  said,  that 
until  decree  any  creditor  may  proceed  at  law ;  but  after 
the  decree  this'  Court  considered  it  as  much  available 
to  any  •  creditor,  and  as  to  all,  who  came  in,  as  if  all 
had  obtained  judgment.  The  contrary  was  strongly  con- 
tend^ in  Brooks  v.  Reynolds  :  but  Lord  TAurlow  said, 
it  was  quite  sufficient  to  maintain  the  jurisdiction,  that 

.     this 

(48)  1  Bro.  C.  C.  182.  (60)  In  Chancery ,  2 Ist  Feb. 

(49)  In     Chancery,     13Ui     1767.    1  Dick.  293,      . 
March,  1785.  2  Dick.  668. 
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iUus  Court  had  itself  taken  administration  of  the  as^fe ; 
«iid^  where  once  a  decree  is  made,  final,  or  not,  (for J  be 
puts  it  so,  particularly  in  Kenyan  v.  Worthington,  tUat  it 
is  not  necessary  it  should  be  final)  from  the  inextricable 
diflBculty  to  the  executor,  if  this  Court  calls  upon: 'him 
to  administer  in  this  Court,  and  creditors  call  upon  him 
to: administer  out  of  it,  and  referring  to  Martin  v.  Mair^ 
tin,  where  Lord  Hardwicke  would  not  permit,  creditors 
to  proceed  after  a  decree,  in  all  cases,  where  the  Court 
*  has  itself  taken  administration  of  the  assets,  an  injunc- 
tion  ought  to  go. 


40 
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Pbr*t 
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But  a  mere  decree  for  an  accoimt  of  the  demand  of 
the  Plaintifi^  and  of  the  personal  estate  come  to  the 
hands  of  the  Defendant,  with  a  mere  direction  for  pay- 
ment out  of  the  result  of  that  account,  is  not  a  decree 
to  prevent  the  executors  praying  a  judgment.  There 
must  be  a  report,  and  a  final  decree  upon  it  Upon 
these  grounds  therefore  these  judgments  were  well  paid, 
as  against  the  original  decree ;  and  the  exceptions  must 
be  allowed. 


FINCH  V.  SQUIRE. 

¥TND£R  the  decree  in  this  cause  for  an  account  of 
tbe  personal  estate  of  the  testator,  it  appeared  by 
the  Master's  Report,  that  part  of  the  personal  estate 
was  lent  upon  security  of  the  poor  rates  and  county 
rates,  for  building  a  gaol,  under  Acts  of  Parliament, 
giving  authority  to  borrow  money^  and  assign  the  rates, 
Sot  that  purpose. 

The  testator  by  his  Will,  executed  in  the  presence  of 
three  witnesses,  gave  and  bequeathed  the  interest,  &c. 

of 


Rolls. 
1804, 

•  July  16/A. 

Money,  se- 
ed red  by  as- 
signment  of 
the  Poor  rates 
and  County 
rates,  is  within 
the  statute 
9  Geo.  II. 
c.  36. ;  and 
therefore  can- 
not pass  nnder 
a  bequest  to  a 
Charity. 
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1804, 


FiNCtt 

Squihe. 


i*^} 


of  the  residue  of  his  personal  estate  to  his  wife  for  Gfet 
and  afler  her  decease,  he  gave  the  residue  of  his  pexw 
sonal  estate  to  his  daughter  for  Hfe ;  and  if  she  should 
depart  this  life  under  the  age  of  twenty-five,  leaving 
no.  lawful  issue  of  her  body,  he  gave  and  bequeathed 
all  the  said  residue  of  his  personal  estate  to  the  Defen'» 
dsxit  Squire;  upon  trust,  to  pay  the  same  to  the  trea« 
*  surer  for  the  Society  for  promoting  Christian  Know** 
ledge. 


The  Plaintiffs,  the  treasurers  of  that  Society,  claimed 
the  money  secured  upon  the  poor  and  county  rates,  aa 
personal  estate. 

Mr.  Richards  and  Mr.  Finch f  for  the  Plaintifis ;  and 
Mr,  Mit/ordy  for  the  Attorney  GeneraL 
The  question  is,  whether  the  poor  rates  savour  of 
the  realty,  so  as  to  be  within  the  Statute  (51).  Thes^ 
are  securities,  by  way  of  charge  or  incumbrance  under 
specisil  Acts  of  Parliament.  The  rates,  as  received 
from  time  to  time,  become  security  for  the  money  ad<^ 
vanced;  in  the  nature  of  a  personal  pledge;  the  interest 
to  be  paid  from  time  to  time.  It  is  not  by  fair  construc- 
tion to  be  considered  a  security  upon  land,  or  within  the 
mischief.  The  poor  rates  are  only  a  personal  aid,  and 
the  county  rates  only  a  part  of  the  poor  rates.  It  will  be 
said,  this  is  within  the  cases,  Hotose  y.  Chapman  {52), 
Knapp  v.  WiUiams  ( 53 ),  and  JBuckeridge  v.  Ingram  ( 54  )• 
In  the  case  last  mentioned  the  navigation  tolls  were  made 
realty  by  Act  of  Parliament ;  and  if  that  had  not  been 
so,  they  would  have  been  realty  from  their  nature. 
Navigation  and  turnpike  toDs  are  paid  in  respect  of  the 
passage  over  the  land;. and  the  remedy  is  by  Assize^ 

There 


(51)  Stat.  9  Geo.  II,  c.  36. 
(62)  Ante,  Vol.  IV,  642. 
(53)  Ante,  Vol.  IV,  480,  n. 


(64)  Ante,  Vol.  II,  652; 
see  the  note,  284, 
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is  nothing  of  that  sort  in  this  case;  the  remedy  18M* 

b  a  Warrant  of  Summons,  followed  by  Distress ;  clearly         ■^T^*' 

*  J  »  J  FiNCK 

a  personal  remedy.  i^^ 

Squire. 

Mr.  RomiUy  and  Mr.  Steele^  for  the  next  of  Kin. 
The  disposition  of  Courts  of  Justice  is  to  give  an  ex«        [  4^  J 
tensive  construction  to  this  Statute ;  to  comprehend  pro* 
perty,  diat  partakes  in  any  way  of  the  nature  of  real 
estate.    This  is  not  a  personal  security  by  any  one;  but 
is  merely  a  mortgage  of  the  rates.     No  person  would 
be  liable  upon  the  security.    The  only  resort  is  to  the 
rates  themselves.   They  are  levied  under  the  Statute  (55) 
of  Elizabeth  upon  all  lands,  tenements,  tithes,  manors, 
and  herecUtaments  of  every  description.    If  there  b  real 
property,  the  circumstance,  that  they  are  also  to  come 
out  of  personal  property,  is  not  sufficient     It  is  very 
difficult  to  distinguish  Knapp  v.  WiUiams  from  this  case« 
No  land  was  there  to  be  resorted  to.    The  mortgage 
did  not  include  the  toll-houses;  and  though  IjotARosalyn 
is  represented  to  have  said>  an  Assize  would  lie,  that 
opinion  is  expresi^ed  with  doubt ;  and  certainly  the  case 
^as  not  decided  upon  that  ground.    This  is  in  nature 
of  rent  issuing  out  of  land.  :  The  remedy  is  by  distress; 
the  mode  of  recovering  all  rent-ch&rges.    It  cannot  be 
taid,  the  poor-rates  do  not  affect  land.    The  course  ia 
to  estimate  the  value  of  the  land,  tithes,  &c.,  and  the 
party  is  rated  in  respect  of  that:  not  upon  his  per** 
sonal  ability. 

Mr.  Richards,  in  Reply. 
According  to  the  nature  of  the  poor-rates,  every  man 
18  to  be  assessed  in  proportion  to  his  visible  property.  If 
he  has  land,  he  is  rated  in  proportion  to  that.  But  the 
duty. does  not  issue  out  of  land;  though  the  amount  is 
to  be  ascertained  with  reference  to  the  property  real  and 

personal* 

(55)  SUt.  43£/iz.  C.2. 
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personal.  It  is  not  like  rent,  merely  because  the  re* 
medy  is  the  same.  It  is  difficult  to  answer  the  objec* 
tion^  how  these  securities  are  to  be  made  available. 
No  direct  remedy  is  given  by  any  of  these  Acts.  They 
♦give  authority  to  borrow  money,  and  to  assign  over  all 
or  any  part  of  the  poor-rates.  The  Act  directs  the  sum 
assessed  upon  the  parish  to  be  raised  by  taxation  of 
every  inhabitant ;  a  personal  tax.  The  remedy  of  dis» 
tress  is  given  merely  as  being  a  speedy  remedy. 


The  Master  of  the  Rolls. 
There  is  no  solid  distinction  between  money  bor* 
rowed  upon  such  a  security  as  this,  and  money  bor<« 
srowed  upon  turnpike  tolls.  It  is  difficult  to  shew,  that 
a  charity  by  taking  money  borrowed  upon  the  latter  se* 
curity  takes  any  mterest  in  land.  Those  tolls  are  duties 
imposed  by  Act  of  Parliament  upon  passengers,  in  re- 
spect of  their  passage  along  the  road.  The  right  to  col« 
lect  those  tolls  gives  no  direct  interest  in  the  land  itself^ 
though  an  interest  in  duties  arising  in  consequence  of 
a  passage  along  or  through  the  land.  The  poor  rates 
ttre  made  payable  by  those,  who  are  occupiers  of  lands, 
tenements,  and  hereditaments.  If  a  man  is  not  occu« 
pier  of  lands,  he-pays  nothing,  unless  he  has  other  pro- 
perty:  but  if  he  has  only  land,  he  pays  in  respect  of 
that.  ^  Avery  nice  distinction  was  taken  for  the' Plain- 
tiffs, that  the  public  make  him  contribute  as  having  the 
land,  not  on  account  of  the  use  of  the  land.  That  dis* 
tinction  is  not  very  perceptible.  In  the  one  case  the 
public  calls  for  the  duty  on  account  of  the  passage  along 
the  land,  that  it  may  be  laid  out  for  the  purpose  of 
public  advantage,  the  repair  of  roads,  and  facilitating 
communication :  in  the  other  case  they  actually  burthen 
the  lands,  by  burthening  the  occupier  with  the  duty^ 
for  other  public  piuposes  of  convenience  and  advantage^ 
It  is  true,  they  are  not  raised  out  of  the  land  only :  but 
by&r  the  greatest  part  is  raised  out  of  the  land;  for 

tho 
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the  land  pays  so  mudh  rent  in  consequence  6f  the  oc-* 
cupier  being  liable  to  the  poor  rates :  otherwise  the 
landlord  would  have  more  rent*  So,  all,  that  is  paid 
*  in  respect  of  the  land,  is  got  from  the  land^  as  much  as 
rent  arises  out  of  the  land  itself*  It  is  more  properly  to 
be  said  to  arise  out  of  the  land,  because  it  is  in  respect 
of  the  occupation,  than  the  tolU  for  the  mere  privilege 
of  passing.  As  to  that  part  of  the  poor  rates,  that  is 
raised  out  of  the  personal  property,  it  cannot  be  distin- 
guished. I  cannot  divide  and  apportion  the  security; 
that  so  much  is  to  be  imputed  to  the  produce  of  land ; 
yid  so  much  is  from  personal  property.  I  must  take 
the  whole.  They  are  so  blended,  that  it  is  impossible  to 
distinguish  them.  If  the  consequence  of  their  holding 
this  security  would  be,  that  something  real  would  go  to 
the  charity,  it  must  fail  altogether.  That  is  the  necessary 
consequence;  for  it  must  be  the  security,  as  it  stands: 
that  is,  such  a  security  as  charges  the  poor  rlttes  in  the 
mode  and  manner,  in  which  they  are  collected.  There* 
fore  these  securities  cannot  pass  to  the  charity. 


1804. 


Finch 

V. 

S4)UIRS. 

[  ♦45] 


FAIRMAN  r.  GREEN. 


Rolls. 

1804. 
July  20/A. 
JOSEPH  FAIRMAN,   by  his  WiU  devised  all  hU    Malntecoc 

real  estates  to  his  eldest  son  Joseph   in  fee ;    and  allowed  in  the 

gave  1000/.  to  his  executors,  in  trust  for  his  wife  for  ®**®  ®^  ^'^^^ 

life,  and  after  her  death  for  her  children,  share  and  ^^^^  •"^ 

share  alike ;    and  he  gave  the  residue  of  hb  personal  ^     .  ♦  h  '  it 

^8^»*^  the  interesu 
were  contiogent,  with  reference  to  the  casb   of  survivorship;   ac« 
camalatioQ   directed;  and  no  express  authority  for  any  application 
daring  minority,   except  for  the  younger  children,   surviving    the 
eldest,  in  the  event  of  his  death  under  twenty-one,  without  issue. 

The  Court  refused  to  make  the  order  on  Petition ;  and  directed  a 
Bill  to  be  filed. 
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estate  to  his  three  younger  chQdreny  share  and  share 
alike,  to  be  paid  to  them  at  the  «ges  of  21  or  marriage ; 
and  he  directed,  that  his  wife,  so  long  as  she  should 
continue  his  widow,  should  receive  the  rents  of  his 
*  real  estate  and  the  dividends -of  his  children's  fortunes 
during  their  minorities :  and,  if  she  should  marry  agaiii 
his  executors  were  directed  to  apply  the  rents  of  said 
estate  and  interest  of  the  legacies,  or  such  parts  as  they 
should  think  proper,  for  maintenance  and  education  ^ 
and  accumulate  what  should  not  be  so  applied,  to  in- 
crease their  fortunes. 


The  testator  died  in  n94t  leaving  his  widow  and  four 
chfldren,  Joseph^  John,  Samuel^  and  Elizabeth^  infants^ 
surviving. 

Joseph  Fairmaftf   the  grandfather  of  the  infants,  by 
his  Wm,  dated  the  27th  of  November,  1799,  devised  all 
his  real  estates  to  his  grandson  Joseph  f  and  empowered 
his  executors  to  let  the  estate,  and  receive  the  rents 
during  his  minority,   and  lay  them  out  in  Government 
Securities  to  accumulate,,  and  to  pay  the  same  with  the 
accumulation,  to  his  grandson  Joseph  at  the  age  of  21 ; 
and  if  he  should  die  under  that  age,  leaving  issue,  then 
to  his  issue ;  and  if  he  should  die  under  that  age  without 
issue,   the  testator  gave   the    said    rents   to    his    9ther 
grand-children  John,  Samuel,  and  Elizabeth,  equally  at 
21 ;  and  the  interest  to  be  applied  for  their  respective 
uses  in  the  mean  time.    He  also  gave  to  his  four  grand- 
children  ^OOL  each,  to  be  paid  at  their  respective  ages 
of  21 ;  and.  he  gave  the  residue  of  his  personal  estate 
to  his  grandson  Joseph,  to  be  paid  him  at  his  age  of  21  ; 
and  he  directed  his  executors  to  place  out  the  seyeral 
legacies  in  Government  Securities,  to  receive  and  lay 
out  the  dividends  from  -time  to  time  in  Government  Se- 
curities for  their  respective  benefits,  until  the  sai4  lega- 
cies should  become  payable;  and  to  be  transferred  to 

them 
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them  with  their  original  legacies;  and  in  case  of*  the 
death  of  either  of  the  in&nts  under  age  without  leaving 
lawful  issue,  the  legacy  and  accumulations  of  the  de- 
^  ceased  to  go  to  the  surrivors  equally,  share  and  shafe 
alike ;  and  to  be  pdd  or  transferred  to  them  respectively 
at  the  same  time  with  their  original  shares;  and  the 
dividends  to  be  laid  out  in  the  mean  time  as  aforesaid } 
and  if  any  of  his  said  grand-children  should  die,  leaving 
lawful  issue,  such  issifb  shall  be  entitled  to  the  deceased 
parentis  share. 


46 
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Ja$eph  Fairman  the  grandfather,  died  in  1800.  A 
petition  was  presented  to  confirm  the  Master's  Report, 
approving  a  proposal  for  maintenance :  but  the  Magter 
of  the  Rolls  directed  a  bill  to  be  filed.  The  bill  was 
accprdingly  filed  on  behalf  of  the  infant  grand-children, 
Jo9eph^  of  the  age  of  16  years,  Jo)m  13,  Samuel  10,  and 
EUzabeih  Id;  praying,  that  the  funds  should  be  secured; 
and  allowances  for  maintenance  and  education  accord- 
ing to  the  Master's  Report;  and  that  it  may  be  declared 
upon  the  Will  of  the  grandfather,  that  the  interest  of  the 
legacies  of  500/.  each,  given  to  the  Phdntifis,  and  the 
interest  of  the  residue  of  his  personal  estate,  given  to 
the  eldest  son,  were  applicable  to  the  maintenance  of  the 
Plaintiffs  during  their  minorities ;  and  that  no  accumula- 
tion thereof  was  to  take  place,  till  such  maintenance  had 
been  provided  for  out  of  such  interest. 


The  Master's  Report  stated,  that  the  clear  rents  of 
tiie  real  estate,  devised  by  the  father  of  the  Plaintiff, 
amounted  to  40/.  a-year ;  and  his  personal  estate  produced 
3000^  S  per  cent*  Consolidated  Bank  Annuities ;  and 
the  rents  of  the  real  estate,  devised  by  the  grandfather, 
to  the  Plaintiff  Joseph^  amounted  to  40/.  a-year ;  and  he 
stated  the  amount  of  the  residue  of  the  personal  estate, 
after  investing  the  legacies  of  500/L  above  16,000/. 
Baid^  Annuities ;  and  that  the  infants  since  the  death  of 

their 
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Fairman 

eRBBN. 


thieir  &ther  had  been  maintained  and  educated  by  thefir 
f  mother ;  who  was  still  a  widow.  The  Master  farther 
stated)  that  he  approved  the  proposal  for  the  application 
of  Si50L  per  annum  from  the  death  of  the  grandfather 
fox  the  maintenance  and  education  of  the  "Plaintiff  Joseph^ 
out  of  his  annual  income,  upward  of  600/. ;  and  of  64^« 
per  annum  for  the  other  children ;  being  the  amount  of 
the  dii^dend  upon  their  legacies  from  their  father  and 
grand&ther,  with  the  accumulation ;  conceiving,  that  the 
intention  of  the  grandfather  was,  that  a  proper  part  of 
the  interest  should  be  first  applied  for  maintenance ;  and 
that  there  should  be  no  accumulation  till  after  mainte- 
nance deducted* 


Mr.  Benyon  for  the  Plaintiffs  contended,  that  id  the 
case  of  a  contingent  devise  and  bequest  by  the  father  and 
grandfather,  the  rents  and  profits  might  be  applied  for 
the  maintenance  of  a  child,  otlierwise  unprovided .'  and 
cited  GreenweU  v.  GreenweU  (56),  Cavendish  v.  iWiw- 
cer  (57),  and  Fendall  v.  NasU{58). 


Maintenance 
not  allowed 
oat  of  legacies 
to  children, 
given  over  in 
case  of  their 
deaths  under 
twenty-one, 
without  con- 
sent of  the 
legatee  over. 


The  Master  of  the  Rolls. 
The  Court  has  not  done  this,  except  where  all  the 
parties,  who  were  to  have  maintenance,  were  equally 
interested.  If  there  are  three  children,  the  property 
is  given  to  one,  and  if  he  dies  under  ^1,  then  to  the 
others,  there  is  an  equal  chance  of  all  attaining  the  agei» 
of  21.  But  if  there  is  any  legatee  over,  the  Court  has 
always  taken  the  consent  of  that  legatee* 


Mr.  Benyon  observed,   that  in  this  case  there  is  na. 

legatee  over. 

The. 


(bG)  Ante,  Vol,  V,  194. 
(67)  Ante,  Vol.  V,  195,  n. 
(58)  Ante,  Vol.  V,  197,  n. 
CoUmi  V.  Blackburn,  IX,  470* 


These  cases  have  been  maefa 
disapproved  by  Lord  EidonT 
See  the  note,  ante,  Vol.  III^ 
1% 
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The  Master  of  the  Rolls. 
If  the  eldest  son  was  to  .die,  the  younger  children 
would  "haye  maintenance  under  the  grandfather's  will. 
Therefore  they  are  not  all  equal  here,  as  in  the  cases 
cited.  My  doubt  was,  whether  it  was  ever  done  upon 
a  petition,  if  the  infant  had  not  the  absolute  interest. 
It  could  be  only  upon  this  equitable  ground;  that,  if 
the  Court  would  not  interfere,  the  other  children  would 
be  just  in  as  bad  a  situation. 


A9 


1804. 


Fairman 

V, 

Green. 


Make  the  Order  (59). 

.  (50)  Maintenance  allowed ;  thoagh  the  interest  to  accanio- 
late,  until  the  legatee  attains  twenty-one.  Stretch  y.  Watkins, 
1  Madd.  258. 


CARLOS  V.  BROOK.  1«>4. 

A   MOTION  was  made  by  the  Plaintiff. to  suppress    Examination 
depositions,  taken  after  publication,  to  the  credit  ^^^  pnblioa- 

of  a  witness. .  ^^  ^»fi°^ 

to  general  ere- 

Mr.  Alexander  and  Mr.  RomUy,  for  the  Plaintiff,  cited  **•  •"^  *^*^^ 

PurceU  y.  M^Namara  ( 60  ).  ~*  ~*f "?^ 

^  to  whit  u  m 

issue  in  the 
Mr.  Ric/tards  and  Mr.  Otoen,  for  the  Defendant,  op«  caose. 

posed  the  Motion. 


The  Lard  Chancellor. 
I  think,  my  opinion  in  PurceU  y.  M'Namara  was  right. 
My  opinion  was  this;  that  the  Court,  attending  with 
great  caution  to  an  application  to  permit  any  witness  to 
be  examined  after  publication,  has  held,  where  the  pro- 
position was  to  examine  a  witness  to  credit,  that  the 

exami- 

(eo)  Ante,  Vol.  VIII,  324.    Wood  y.  Hammertou,  IX,  145. 
See  the  note,  VIII,  327. 
Vol.  X.  D 
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Carlos 
Brook. 


Not  eompe- 
tenf  eyen  at 
law  apon  an 
examiaatioii  to 
the  credit  of 
a  witDeu  to 
ask  the  ground 
of  the  opinion. 
The  general 
qaeation  only 
is  permitted; 
"Whether  he  is 
to  be  believed 
on  his  oath. 


[•51  ] 


examination  is  either  to  be  con^ned  to  general  credit; 
that  is^  by  producing  wftneisses  to  swear,  that  person  is 
not  to  be  believed  upon  his  oath ;  or,  if  you  find  him 
swearing  to  a  matter,  not  in  issue  in  the  cause,  and 
therefore  not  thought  material  ta  the  merits,  in  that  jcase, 
as  the  witness  is  not  produced  to  vary  the  case  in  evi- 
dence by  testimony,  that  relates  to  matters  in  issue,  but 
18  to  speak  only  to  the  truth  or  want  of  veracity,,  with 
which  a  witness  had  spoken  to  a  fact,  not  in  issue,  there 
js  no  danger  in  permitting  him  to  state,  that  such  fact, 
not  put  in  issue,  is  false ;  and,  for  the  purpose  of  dis- 
crediting a  witness,  the  Court  has  not  considered  itself 
at  liberty  to  sanction  such  a  proceeding  as  an  exami- 
nation,  to  destroy  the  credit  of  another  witness,  who 
had  deposed  only  to  points  put  in  issue*  In  Purcell  v. 
M^Namara  it  was  agreed,  that  after  publication  it  was 
competent  to  examine  any  witness  to  the  point,  whether 
he  would  believe  that  man  upon  hb  oath.  It  is  not 
competent  even  at  law  to  ask  the  ground  of  that  opi- 
nion: but  the  general  question  only  is  permitted.  In 
Purcell  V.  M^Namara  the  witness  went  into  the  history 
of  his  whole  life ;  and  as  to  his  solvency,  &c.  It  was  not 
at  all  put  in  issue,  whether  he  had  been  insolvent,  or  had 
compounded  with  his  creditors :  but,  having  sworn  the 
contrary,  they  proved  by  witnesses,  that  he,  who  had 
sworn  to  a  matter  not  in  issue,  had  sworn  falsely  in 
that  fact;  and  that  he  had  been  insolvent  and  had  com- 
pounded with  his  creditors ;  and  it  would  be  lamentable^ 
if  the  Court  could  not  find  means  of  getting  at  it ;  for 
he  could  not  be  indicted  for  perjury,  though  swearing 
falsely:  the  fact  not  being  material.  The  rule  is,  that 
in  general  cases  the  cause  is  heard  upon  evidence  given 
before  publication;  but  that  you  may  examine  after 
publication;  provided  you  examine  to  credit  only;  and 
do  not  go  to  matfers  in  issue  in  the  cause,  or  in  contra- 
♦  diction  of  them,  under  pretence  of  examining  to  credit 
only. 


These  depositions  appear  to  me  material  to  what  is  in 
issue  in  the  cause ;  and  therefore  must  be  suppressed. 
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CURRIE,  E^  parl^.  IS04. 

npHE  Petition,  present^  by  Hugh  Currie,  a  bankrupt,    jpiut  Certi- 

stated,  that  a  joiiit  Commission  of  Bankruptcy  liad  fixate  in  bank- 

ssufed  against  him  and  his  late  partners  James  Currie  roptcj  allow- 

and  John   CooJce ;  to  which  Commission  the  petitioner  *•*  ••  ^®  *®- 

and  James  Currie  appeared ;  and  finished  their  examina-  P^****®  r   u 

tion;   and   the  Commissioners  certified,  that  they  had 

surfiYor. 

conformed;  and  four-fifths  in  number  and  value  of  the 
creditors  signed  the  certificate ;  and  that  James  Currie 
died  without  having  made  the  usual  affidavit  of  con- 
formity. The  prayer  of  the  petition  was,  that  it  may 
be  ordered,  that  the  said  joint  certificate  may  be  inserted 
in  the  Gazette^  as  the  separate  certificate  of  the  peti- 
tioner ;  and  may  be  allowed. 

The  Order  was,  that  the  said  joint  certificate  be  in- 
serted  in  the  Gazette,  as  the  separate  certificate  of  the 
petitioner ;  and  that  the  same  be  allowed  and  confirmed, 
if  no  cause  shall  be  shewn  to  the  contrary,  as  the  sepa- 
rate certificate  of  the  petitioner  ( 61  )• 

(61)  Ex  parte  Cossari,  1  Glyn  jr  Jam.  248. 
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Jufy  26M.  DE  MANNEVILLE  r.  DE  MANNEVILLE. 

27/A,  28/A. 

Jtimdiction  of  A  PETITION  was  presented  on  the  part  of  the  Plain- 

tlio  Coiirt  of  tiffs   Margaret  De  Manneville  and  her  daughter 

Chancery,  re-  CaroUne  Thomas  De  MannevtUe,  an  infent  of  the  age  of 

».  ^  ^  eleven  months,  under  the  following  circumstances. 

King,  as  Pfl.  ^ 

reki  Patrta^ 

to  control  the       ^^  1800.  a  marriage  took  place  between  the  Plaintiff 

right  of  a  Margaret  De  MatmeviUe,  then  Margaret  Crompion,  and 

father  to  (he  the  Defendant  Leonard  Thomas  De  Manneville,  a  French 

possessioQ  of  emigrant;  with  whom  she  became   acquainted  at  Ildr^ 

his  child  rowgate ;   and  by  a  settlement  previous  to  the  marriage 

un  er  circum-  ^jj  ^^  ^^^^j  ^^^  personal  property  of  Miss  Crompton, 
stances.  .  ^^^^  ,    .  ^ 

amounting  to  700/.    a-year,   was  vested  m  trustees  to 

.    .  /     |~.  her   separate  use   for  life;   and,  after  her  death,  as  to 

from  removiniF  ^^^'•»    ^"  ^*®®  ^^'  ^^  Manneville  should  survive  her, 

the  child,  or  ^^^  should  have  dwelt  and  cohabited  with  her  until  her 

doing  any  act  decease,  upon  trust  to  invest  that  sum  in  English  Govern- 

towards,  or  ment  security  or  land ;  and  to  pay  the  interest  to  him 

for  the  pnr-  fo^  Ufe^  and  the  principal  after  his  death  among  all  and 

pose  o  ,  re-  every  the  child  and  children   of  the  marriage,   as  he 

f    ,     .   '.  should    appoint ;    in   default  of    appointment,    equally ; 

diction  ^"^  ^^  ^^^  ^^^*  ^^  ^^^^  ^^^ '  ^^^^^^  ^^^9  ^^^9  ^^  their. 

The  Coart  portions:    as  to   the  residue   of  the  trust  property,  in 

wonld  not  give  ^^®  ^^*  ^^  Manneville  should  die  in  the  life  of  his  wife, 
the  possession  or  should  not  dwell  and  cohabit  with  her,  &c.  as  to  the 
to  the  mother,  sum  of  2000/.  to  the  children,  equally :  if  but  one,  to  that 
having  with-  one :  if  no  children,  or  all  should  die  under  the  age  of 
rawo  from       twenty-one  and  unmarried,  according  to  the  appointment 

of  Mrs.  De  Manneville,  notwithstanding  coverture,  by 
Will ;  and,  m  default  of  appointment,  for  her  mother  Ann 
Crompton,  if  living;  and  if  she  should  be  dead,  and  Mr.  De 
Manneville  should  be  living,  and  should  have  cohabited 
with  his  wife  till  her  decease,  as  to  one  moiety  for  him, 
his  executors,  &c. ;  and  as  to  the  other  moiety,  or  the 

whole. 
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ivhole,  if  Mr.  Z)e  ManneviUe  should  be  dead,  or  should 
not  Jiave  cohabited,  &c.  for  other  persons,  of' Mrs.  De 
ManHeviUe's  family* 

m 

The  settlement  contained  a  covenant  by  Mr.  De  Man- 
nevUle,  among  other  things,  diat  he. should  not: at  any 
time  after  the  marriage  by  personal  compulsion,  or  legal 
means,  or  by  any  other  ways  and  means  whatsoever  comr 
pel  or  force  his  wife  contrary  to  her  own  free  will  and 
inclinations. to  reside  in  France,  or  in  any  other  country 
than  Great  Briimin. 


ie(M^ 


Ds  JMannb- 

VILLE 

v. 

DsBlANNBr 

VILLB. 


The    infant    i)etiti6ner  was    the    only  issue*  of   the. 
marriage.     Mrs.  De  ManneviHe  was    the  only  child  of 
Mrs.  Crompton;  whose  property  amounted  to  500/.  a-year* 
Differences  arose  between  Mr.  and  Mrs.  De  MannevHk ; . 
and  soon  after  the  birth  of  the  child  she  withdrew  from 
his  house  at  BolUm  in  Lancashire,  with  her  child,  tp  the 
house  of  a  friend  of  her  mother's,  near -Bo&oii;. leaving 
a  note,  informing  htm,  where  he  might  see  the  child : 
Mrs,  De MannemUe  soon  afi;erwards  being  advised  from, 
the  state  of  her  health  to  send  the  child  to  a  nurse  for 
&  few  days,  her  husband  took  that  opportunity  to  get 
possession  of  it:  but,  being  taken  into  custody  undec. 
the  Alien  Act,  two  women,  who  had  been  sent  by  the 
mother^  to  take  care  of  the  child,  took  it  back  to  her. 
Mr.  De  MannemUe  soon  after  his  discharge  forcibly  took 
the  child  away  from  the  house  of  Mrs.  Crompton  \  where. 
Mrs.  De  Manneville  then  resided. 


An  application  to  the  Court  of  King*s  Bench  for  a: 
writ  of  Habeas  Corpus  having  failed,  the  petition  was. 
presented  in  the  cause,  which  had  been  instituted  for* 
the  purpose  of  having  the  trusts  executed  and  the  pro- 
perty secured.  The  prayer  of  the  petition  was.  that  the- 
Defendant  may  be  ordered  to  produce  the  petitioner,  the 

infant, 
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1M4.  infant,  in  Court;  and  that  the  infant  itaay  be  delivered 

^J^^^  to  the  other  petitioner,  liA  mother:    and  in  case  the 

viLLE  Court  shall  be  of  opinion,  that  the  inGmt  ought  not  to 

V.  be  taken    from  the  father,  then,  that  he  may  be  re- 

Db  M A>fN&  strained  by  the  Order  or  Injunction  of  this  Court  from 

VILLI* 

carrying  away  or  removing  the  petitioners,  or  either  of 
Ithem,  out  of  the  jurisdiction ;  or  that  th^  Court  will 
make  such  other  Order,  &c. 

The  affidavits  in  support  of  the  petition  represented, 
as  the  cause  of  Mrs.  De  Manneville's  withdrawing  from 
her  husband,  ill  usage,  threats  to  carry  her  and  the  child 
out  of  the  kingdom ;  and  that  he  pi^essed  he^  to  makls  a 
Will  in  his  favor.  They  also  contained  charges  agwist 
him,  as  being  irreligious,  and  with  reference  to  his  p(»- 
litical  sentiments. 

Mr.  Romttyf  Mr.  Fanblanquef  and  Mr;  Cook€,  \A 
support  of  the  Petition. 
Though  there  is  no  express  covenant  against  taking 
the  child  out  of  the  kingdom,  the  covenant  as  to  the 
mother  must  virtually  extend  to  children  of  such  a 
tender  age,  that  they  cannot  without  great  danger  be 
separated  from  the  mother.  Under  these  circumstances 
this  child  ought  ieither  to  be  restored  to  the  mothei^; 
or  effectual  care  should  be  taken,  that  the  child  shall 
not  be  carried  out  of  the  kingdom:  n^t^  according  to 
the  pvayer  of  the  petition,  by  a  mere  Order  or  Injunc-» 
tion ;  but  by  either  placing  the  child  with  some  proper 
person ;  or  by  making  the  Defendant  give  security :  in 
tlie  cas6  of  an  infant  the  Court  doing  what  is  necessary 
for  its  benefit,  without  adhering  stricdy  to  the  letter  of 
the  prayer.  There  are  two  grounds:  1st,  the  dangert 
that  the  child  may  be  carried  out  of  the  kingdom ;  Sdly, 
that  the  Defendant  has  no  certain  means  of  maintaining 
the  child.  The  circumstance,  that  he  received  the  usual 
allowance  from  Government  to  emigrants  of  his  class, 

amounting 


.ViLLB. 
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tunounting  to  60/.  a«year,  is  decisive  as  to  his  means.  1804. 

£yen  by  the  Poor  Laws,  if  the  settlements  are  different,  ^v^  ITT^ 
a  child  cannot  be  removed  from  the  mother  before  the  .villb 
age  of  seven  years.     The  jurisdiction  to  protect  infants  v* 

18  enforced  even  against  the  natural  claims  of  the  parent.  ^^j^^^ 
In  many  instances  the  Court  has  taken  a  child  from 
its  parent.  Powell  v.  Cleaver  (  6S  )•  Cruse  v.  Or  by  Hufih 
4er  (  63  )•  In  the  latter  case  the  Court  prevented  a  father 
from  taking  his  child  abroad  with  him ;  stating  his  pur- 
{XMe  to  be  to  educate  it  abroad.  The  only  ground,  upon 
which  a  Court  of  Law  can  interpose,  is  some  personal 
outrage.  But  your  Lordship  exercises  the  jurisdiction, 
belonging  to  the  Sovereign,  as  Parens  PatruBy  delegated 
to  the  person  holding  the  Great  Seal.  A  Court  of  Law 
can  only  control  abuse  of  power;  but  cannot  appoint 
any  other  person  in  the  place  of  the  parent,  as  a  guar- 
dian, to  exercise  power.  The  leading  circumstances, 
influencing  your  Lordship's  discretion,  are  the  ability  of 
the  fiither  to  maintain  his  child,  and  his  disposition  to 
make  a  right  use  of  his  authority.  In  Kfffin  v.  Kiffin^ 
cited  in  The  Duke  of  Beaufort  v.  Bertie  (  64)^  which 
has  been  since  followed  by  Lord  Thurlow  in  Wilcox  v. 
Drake {Q5\  this  Court  interfered  merely  on  account  of 
the  father's  insolvency  and  character;  depriving  him  of 
the  custody  of  his  child.  So  the  Court  will  interfere  on 
the  ground  of  reUgion ;  to  prevent  a  child  from  being 
brought  up  in  a  religion  different  from  the  established 
one. 

Mr.  Biebards  and  Mr.  BeUy  for  the  Defendant,  ob- 
jected to  reading  the  affidavit  of  Mrs«  De  ManneviUe\ 
insisting,  that  m  no  instahce  but  a  breach  of  the  peace, 
as  upon  the  writ  of  SuppUcavit,  can  a  husband  be  con- 
fined upon  the  affidavit  of  his  wife ;  that  such  affidavit 

therefore 

(82)  2  Bro.  C.  C.  499.  (64)  1  y.  WilL  702. 

(6:1)  In  C/ui/icery,  after  Tri-         (65)  2  Dick.  031. 
nihjTam,  1?0U. 
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therefore  cannot  be  read  upon  an  application  for  the  writ 
of  Ne  exeat  Regno;  as  that  might  be  the  effect  of  it: 
Sedgwick  Y.  Waikins  {6G).    Aiufoody.Aiwood {67). 

The  Lard  Chancellor. 
This  may  be  compared  to  the  common  case,  where 
i^davits  of  ill-treatment  are  read,  to  prevent  the  hus- 
band's taking  the  interest  of  money  in  Court,  the  pro^ 
perty  of  the  wife ;  as  in  the  case  of  Dr.  Douglas ;  where 
the  application  for  that  purpose  was  refused  by  Lord 
Thurlow  upon  the  wife's  affidavit  of  ill-treatment  (.68 ). 
It  is  almost  of  necessity  in  such  a  case,  that  the  wife's 
affidavit  should,  be  reitd;  the  circumstances  generally, 
taking  place  in  no  other  presence  than  that  of  the  bus-, 
band. 

But,  suppose,  the  application  was  only  to  prevent  the 
c^ild  being  taken  out  of  the  kingdom:  could  not  the ^ 
wife  prove,  that  the  father  had  said,  he  would  take  it? 
Upon  that  point,  at  least,  I  must  hear  the  affidavit  of 
the  wife.  No  affidavit,  however,  is  necessary  to  obtain 
an  Order,  that  the  child  shall  not  be  taken  out  of  the 
jurisdiction.  If  the  child,  a  ward  of  Court,  would  not 
be  safe,  I  would  not  even  let  it  go  to  Scotland  (69). 


The  affidavit  was  read  de  bene  esse. 


Mr.  Richards  and  Mr., Bell,  for  the  Defendant. 
The  law  is  clear,    that  the  custody  of  a.  child,,  of 
wl^atever  age,    belongs  to  the   father,    if  he  chooses.. 

Upon? 


(66)Ante,Vol.I,49.  ^Bro. 

c.  a  II. 

(«7)  Pre.  Ch.  40?. 
(OB)   Alexander  v.  JtPCul- 


loch,  cited  in  Ball  v.  Mont* 
gomery,  ante.  Vol.  II,  101. 

(69)  Ante,  Mountstuart  v. 
Mountituart,  VoLVI,  363. 
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Upon,  that  ground  the  application  of  the  mother  to  the  1604. 


Db  M  ankb^ 


▼ILLB» 


.Ceurt  of  Kiqg's  Bench  for  a  Habects  Corpus  failed;   If  he 
'maintains  the  childi  and  does  not  neglect  it,  your  Lord-        villb 
ehip  cannot  deprive* him  of  the  custody;  nor  interfere  «• 

.with  a  father,  teaching  his  child  that  mode  of  religion^  J!tt^^^ 
whick  he  thinks  best.  -A.  husband  also  has  a  right  to 
the  society  of  his  wife ;  lEuid  if  she  deserts  him,  no  one 
k  justified  in  harbouring  her  or  supplying  her  with  ne^ 
Qessaries^  By  the  law  of  this  country  the  contract  of 
marriage  is  not  to  be  dissolved,  unless  that  is  absolutely 
necessary  for  the  safety  of  one  of  the  parties ;  as  in  the 
instance  of  an  application  on  account  of  a  breach  of  the 
peace,  or  to  the;  Ecclesiastical  Court  for  cruelty.  By. 
complying  with  the  first  part  of  the  prayer  of  this  peti- 
tion, your  Lordship  will  indirectly  pronounce  a  sentence 
of  divorce ;  delivering  over  the  child  for  the  purpose  of 
keeping  it  separate  from  the  father;  utider  whose  pro- 
tection the  law  places  it,  with  fiill  powers;  provided 
they  are  used  for  proper  purposes.  The  powers  of  this 
Court  certainly  go  to  this  extent;  that  the  Court  will 
take  care>  that  the  parent  does  not  use  his  authority  to 
the  disparagement  of  the  child;  as  in  K^ffin  v.  Kiffin; 
and,  where  the  child  has  a  fortune,  independent  of  the 
parent,  that  it  shall  have  a  suitable  education;  and  the 
prejudices  of  the  parent  shall  not  prevent  it:  Ex  parte 
Warner  (70);  where  the  father,  being  in  prison,  and 
therefore,  even  if  he  had  a  fortune,  incapable  of  attend- 
ing to  the  education  of  the  child,  could  not  have  the 
possession  for  any  purpose  usefid  to  the  child.  The 
ground  of  Powdll  y. Cleaver  and  Orby  Hunter* 8  Case  does 
not  appear  accurately  stated.  In  the  latter  case  they 
lived  separate,  probably  by  mutual  consent;  and  the 
question  was,  whether  the  possession  ought  to  be  taken 
from  that  person,  who  had  supported,  and  coidd  support, 

the 

(70)  4  Bro.  C.  C.  101. 
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ia04.  iht  child.    In  all  the  cases  ih  the  Court  of  King^s  Bench 

-.    ^T^  fls  to  the  possession  of  children,  the  parents  have  been 

viLLB  separated  iindet  some  peculiar  circumstances.     But  there 

••  18  no  instance,  either  in  that  Court  or  this,  of  taking  the 

De  MaNMtf.  ^^^  fi^^  ^g  g^^her,  willing  to  receive  his  wife;  not 

under  articles  of  the  peace;  and  no  suit  in  the  Eccle- 
idastical,  or  any  other,  Court  This  Defendant,  residing 
here  with  his  Majesty's  Ucence,  is  not  to  be  treated  as 
an  alien  enemy:  Wells  v.  Williams  (71).  Openieimer  v« 
yLevi{72).    CassereS  v.  BeU{7S). 

Jurisdiction  to       Hhe  Lord  Chancellor  during  the  argument  observedi 

prerent  pa-      as  to  the  charge  with   reference   to  religion,  that  this 

rents  preacp-    Court  had  interfered  to  prevent  parents  from  preaching 

ug  urreugious   fjpejjgrious  doctrines  in  the  presence  of  their  families, 
doctrines  m 

the  presence  ^_^_^__^^.^__^__ 

of  their  fa- 

The  Lord  Chancellor. 
In  this  petition  one  of  the  parties  is  a  natural-bom 
subject  of  this  country,  possessed  of  very  considerable 
property,  and  having  a  considerable  increase  in  expec- 
tation.    The    other  is  an  aUen;  but  an   alien  friend; 

ft 

living  under  the  protection  of  this  country.  Great  jea- 
lousy appears  in  the  settlement,  fron^  the  condition  im* 
posed  upon  the  Defendant  to  cohabit  with  his  wife,  and 
his  covenant  not  to  compel  her  to  follow  him,  if  he 
chose  to  go  to  France,  They  seem  to  have  forgot  the 
children  in  that  particular;  and  it  is  strange,  that  they 
should  have  forgot  that ;  as  the  question  might  have 
arisen  from  their  differing  upon  the  point  of  residence, 
which  has  arisen  under  different  circumstances,  who 
should  have  the  satisfaction  of  having  the  care  of  the 

child, 

(71)  I  Lord  Kaym.    282.         (72)  2  Sir.  1082. 
lut.  84.  1  Salk.  40.  (73)  8  Term  Rep.  166. 
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chM.    Th6  C6urt  of  King'il  Bencfa^  whed  the  cfaiU  waA         1M4. 
brought  up  hy  Habeas  Corpus^  declined  to  interfere;  and    -^    Manwwl 
I  am  not  sufprii^  at  it;  for  that  Court  has  not  within  it        villi 
by  its  bonstitution  ahjr  of  that  spedes  of  delegated  au-  t»* 

ihority,  that  exists  i^  the  Kilig,  as  Pareta  Pairiit ;  and    ®%*JJ*** 
resides    in    this  Court, '  as    representing    his  Mtgesty.    ^pj^^  Court  of 
That   application  therefore  fkUed^  and  the   child  was  King's  Bench 
left  in  the  custody  of  the  father.  has  not  any  of 

the  delegated 
It  has  been  truly  observed^  that,  the  petition  bting  authority,  as 
presented  upon  the  part  of  an  infimtj  the  Court  wiH  do  ^^  infanto,  ex- 
what  is  for  the  benefit  of  the  infant,  without  r^ard  to  |^.  p  ^ 

the  prayer.  I  do  ilot  mean  to  decidei  whether  I  am  at  ^.^^  Pairup 
liberty  to  pay  attention  to  the  affidavit  of  die  wife.  I  hqJ  regjcliii. 
do  not  go  into  the  detail  of  conduct  on  either  eide}  as  I  in  the  Coort 
am  to  attend  to  the  dispute  no  farther  than  as  it  is  nate*-  of  Chancery, 
rial  to  the  pra^r,  that  the  Defendant  inAy  be  restrained  ^^  represent* 
firom  taking  his  wife  ottt  %>l  the  jurisdiction ;  and  as  it  ^^^  ^^  King* 
regards  the  interests  of  the  infant.    But  I  am  much  strock     ...    ^^^"^ 

«u|l|       ik£*^      A>l* 

with  the  case,  as  it  has  b^n  represented:  on  the  one  ^i.^  i^    n.    ^ 
band,  a  mother  and  wife  struggling  to  compel  a  lasting  ^^  infant 
separation :  on  the  other»  a  husband^  endeavouring  by  without  regard 
what  is  called  cruelty  and  ill  usage,  which  utidoUbtedlj  to  the  prayer 
m%y  be  most  aggravated,  though  no  blow  is  struck,  to  ^f  ^^  pcti-« 
possess  himself  throagh  the  wife's  act  lof  the  pr6pMy,  ^^^^ 
which  the  parties  to  this  settienent  have  beA  ettrefenellf 
careful  to  withdraw  firom  hit  reacb.    The  Court  is  uhdet 
great    difficultyi   consideringi  whether  the  eondiiet  «f 
either  husband  ot  Irife  is  subh  as  Will  jiistify  actilal 
separation:   which  exists  in  proof  before  the  Court { 
for  the  contract  is  indissohibte  in  a  stricter  sense  thim 
has  been  etated«    Utftat  be  dissolved  only  by  Act  t)f  the 
Legislature ;  with  the  exoeptiMi  of  a  iispiraition  m  vmccAi 
Mairimam  by  the  Eoetebiastical  Court  fer  certain  cauiese 
but  there  u  no  jurisdibtioii  for  separati»n  d  tUnddo  Ma^ 
frimomi  fer  such  causes  as  ^se;  luid  |  oafldot  judges 

whether 
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1904^         whether  the :  curcumstances  in  proof  would  be  sufficient 

Dr  Manns-   ^  justify  a  sentence  of  separation  d  mensd  ti  thoro  by 

vjLLB         the  Ecclesiastical  Court.    I  have  no  authority  to  deliTer 

-^  to  the  Defendant  the  person  of  his  wife :  but  he  may 

'   TILLS.         institute  a  suit  for  restoration  of  conjugal  rights ;  and,  if 

there  has  been  ill  usage,  that  will  justify  her  retiring  from 
his  residence.  Her  remedy  is,  liot  in  this  Forum,  but  in 
.  the  Ecclesiastical  Court,  to  which  she  may  resort  for  that 
f  separation,  which  those  Courts  alone  are  by  the  law 
and  policy  of  this  country  entrusted  to  establish.  I 
must  consider  the  wife  at  present  as  living  under  cir- 
cumstances, under  which  the  law  will  not  permit  her 
to  live.  A  very  material  consideration  then  arises,  whe- 
ther the  child  is  to  be  removed  to  the  custody  of  the 
mother,  not  living  with  the  father,  according  to  the 
obligation. of  the  marriage  contract;  which  I  am  bound 
tp  consider  subsbting,  until  I  am  told  by  better  autho- 
rity than  affidavits,  that  it  ought  no  longer  to  subsists 
This  is  an  application  by  a  married  woman,  living  in  a 
state  of  actual,  unauthorized,  separation,  to  continue,  as 
far  as  the  removal  of  the  child  will  have  an  influence  to 
continue,  that  separation,  which  I  must  say  is  not  per- 
mitted by  law. 

• 
With  these  views  I  have  looked  at  the  conduct  of 
the  husband  and  wife,  so  &r  as  regards  themselves ; 
for,  however  relevant,  if  he  had  sued  out  a  writ  of  Ha- 
beas Corpus  to  the  Court  of  King's  Bench,  to  have  hia 
wife  restored  to  him,  or  in  the  Ecclesiastical  Court  upon 
a  suit  by  either  of  them,  these  circumstances  have  no 
relevancy  here,  except  with  reference  to  the  considera- 
tion, how  far  it  is  fit,  that  the  infant  should  be  left  in 
the  possession  of  the  parents,  or  either  of  them,  under 
such  circumstances.  Any  relief  as- to  the  wife  arises 
only  out  of  the  covenant  But  there  is  no  jurisdiction 
here  to  relieve  her  from  ill  usagcr    As  to  the  political- 

and 
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and  religious  principles  of  this  gentleman,  there. is- l^tit         tW4» 
an  unsatisfactory  account  upon  those  topics  hy  the  affl-  ^'^  ^^ 

davits;  if  my  consideration  ought  to  he  called  to  them*         villb 
But  theviewy  that  I  take  of  those  affidantSi  is,  as  they   _       v* 
create  more  or  less  prohability,  that  he  may  be  removed 
from  this .  country ;   and,  therefore,  that  the  child  may 
be  removed }  if  it  is .  to  follow  his  person.    His  religious 
principles  I  look  at  certaiiily  in  rather  a  larger  view; 
considering  them  in  some  degiee  connected  with  his  po-* 
litical  principles;  for  thou^  I  think  it  very  improper, 
that  magistrates  should  make  use  of  an  act  of  State,  en- 
abling the  Government  to  send  aliens  out  of  the  kingdom, 
as  an  instrument  in  &mily  disputes,  it  is  impossible  to 
deny,  that  the  religious  .  principles  of  men  have  a  very 
strong  connection  with  their  political  principles,  and  lead 
to  acts,  against  which  these  laws  as  to  aliens  were  di- 
rectly levelled;  and  an  attempt  has  been  seldom  made  for 
the  destruction  of  a  country  by  propagating  Jacaiinieal 
Principles,  (a  term,  which,   I  agree  with  Mr.  JSomtJ/Jf, 
has  been  frequently  applied  to  principles,  to  which  it  is 
not  applicable),  that  has  not  been  preceded  by  an  attempt 
to  root  out  those  religious  principles,  which  are  perhaps 
the  best  guard  of  sound  political  principles. 

• 

If  a  clear,  distinct,  case  was  made,  of  an  aUen  com- 
i|ig  here,  living  under  .the  protection  of  the  State,*  and 
using  his  residence  here  fi>r  the  purpose  of  propagating 
priticiples  so  detestable  as  those,  of  which  these  aflSda- 
vils  speak,  that  may  very  properly  call  the  attention  of 
those,  who  are  to  execute  the  ABen  Act.  But  I  must 
look  at  it  only  with  reference  to  the  probability  of  the 
ipfiuit's  being  removed,  or  left  in  this  country;  attend- 
ing also  to  the  way,  in  which  the  child  should  be  brought 
up.  Since  I  have  sat  ]fete,  I  removed  a.  child  from  its 
father  upon  consideratipns  such  as  these.  The  father  jQ-iadiclion 
was  a  person  in  constant  habits  of  drunkenness  and  blaa-  ^  remove  a 

phemy,  child  from  its 

father,  in  constant  habits  of  drankenness  and  blssphemy,  poisoning 

the  infant's  mind. 
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Id04.         phemy,  poisoning  .the  mind  of  the  ip&nt^  and  I  thought 
Dk  aTXws*   '^  ^^^  inconsistent  with  a  due  attention  to  parental  au- 
yiUA         thority,  so  abused,  to  call  in  the  authority  of  the  King, 
V*  as  Parens  PahuB..    in  this  case  the  Defendant  was  lU- 

YILLS«        lulyised  as  to  the  mode  of  taking  away  the  child.    A  man 
has  a  right  to  the  custody  of  the  person  of  his  wife;  in 
general  also  to  that  of  his  ikSA }  but  ha  must  not  pur- 
sue a  legiU  object  by  illegal  means ;  as  by  force  of  arms, 
or  a  conspiracy  to  do  it  fagr  force  of  arms ;  and  though 
the  object  is  most  legitimate,  he  may  become  very  cri- 
minaj  by  the  means  used  to  attain  it.    But  I  can  look  to 
^.  thqse  circumstances  only  as  rdating  to  the  simple 
consideration,  what  |s  fit  tp  be  done  with  jthe  person  of 
the  child.    I  am  not  to  consider,  whether  the  Defendant 
IS  an  ali^n,  who  ought  to  be  left  in  this  country;  and 
must  dismiss  this  strong  testimony  in  his  favour,  as  a 
peaceable  man,  except  as  it  attaches  upon  the  future  fiite 
ckf  the  infent.    Neither  can  I  discuss,  what  would  be  the 
&te  of  an  application  by  either  party  to  the  Ecclesiastical 
Court,    or  of  an  application  to  the  Court  of  King^a 
Bench,  upon  a  Habea$  Corpus^  to  obtain  possession  of 
her  person.    The  single  question  is,  whether  this  Court 
has  jurisdiction  against  the  legal,  natural,  right  of  die 
fkther  to  have  the  custody  of  the  person  of  his  child : 
the  fether  as  an  alien  bom,  but  living  in  this  coun^ 
under  its  protection,  at  least;  if,  as  it  is  said,  he  has 
not  ^ce  his  marriage  received  the  bounty  of  Govern* 
raent,  and  bom  in  a  country  at  this  moment  in  hostility 
with  this  country :  a  drcumstance  material,  as  aflfectkig 
the  probability  of  hb  i^tura.  to  France  ;  and  considcdoig 
what  must  be  die  eflfect  of  his  return,  whether  with  the 
intention  of  becoming  an  enemy  of  this  country,  (nt  not^ 
upon  the  individttal  character,  as  bound  up  in  the  na- 
tional character.    He  is  an  alien  father  of  a  child,  a 
natural-bom  subject;   upon  whom,  by  birth,  a  duty  of 
allegiance  has  attached,  which  it  never  can  cast  off  in 

any 
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any  country.    There  is  no  doubt,  this  child,   if  grown  laoi. 

up,  might  by  the  prerogative,  issuing  the  writ  of  Ne    ^    'TT' 
exeai  Regnoy  be  restrained  from  leaving  the  kingdom;         villb 
not  upon  the  principles,  on  which  that  writ  is  generally  v- 

applied,  but  by  a  more  correct  application  of  it;  and  I        yt w  bl 
eonceive  ako,  if  the  child  was  grown,  up,  and  the  fistther    Preroirative 
had  taken  it  away,  the  Crown  might  by  the  Great  or  by  writ  of  Ne 
Privy  Seal,  call. upon  it  to  return;  and,  if  not  obeyed,  exeat  Regno, 
might  take  its  property.  to  restrain  a 

subject  from 

The  next  consideration  is,  whither  the  Court  has  ju-  |^?^"?  ^  ^ 
risdicticm,   in  what  cases,   and  to  what  ext^it,  to  con*  Uy  i^  q 
trol  the  right  of  the  father,  primd  facie,  to  the  person  of  ^^  privv  Seal 
the  child.    In  whatever  principle  that  right  is  founded,  to  recal  a  sab- 
it  ifl  unquestbnably  established ;  and  is  not  disputed.    I  ject  abroad  ; 
know^  there  is  a  vory  learned   opinion   of  Mr.  ffar^  *Qd,  if  not 
grcave{7*)  as  to  the  jurisdiction  of  the  Court  upon  this  ^^J^^*  to 
point ;  and  a  very  able  note  by  Mr.  Fonblanque  (75)  in       ^        ^^^ 
engwer  to  it ;  who  has  stated  the  principle  very  cprrectly ; 
for  in  Boiler  v.  Freeman  (76)    Lord  Hardmeie  pro* 
fessing  not  to  go  upon  guardianship,   and  disclaiming 
wardship,  puts  it  upon  this ;  that  the  Court  represents  the 
King,  as  Parens  Pairiee.  That  has  been  followed  in  many 
cases;   and  was  clearly  the  priuciple  of  Lord  Thurlate 
in  Powell  v.  Cleaver,  Cruee  v.  Hunter,  ami  Ex  parte 
Warner.    In  the  first  o£  those  cases  it  was  contended, 
that  the  bounty,  given  to  tlve  fsUiier,  had  put  hiip  to  hia 
election ;  and  he  could  not,  after  receiving  that  legacy, 
withhold  compliance  with  the  condition  for  the  educa- 
tion of  his  children.    That  argument  could  not  sustain 
the  jurisdiction.      The  father,    not  knowing,    that    he 
was  making  the  election,  was  at  full  liberty  to  payback 

the 

-  (t4)  Mr.  Harffreave'B  note,         (7&)  2  Fon^.  Tr.  Eq.  2JM. 
7ft.  Ca..Xi<.  80.  a.   .  (76)  Avah,  801. 
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the  money.  But  Lord  J%Hrlow9  opinion .  went  tipoir 
this;  that  the  Lav  unposed  a  duty  upon  parents ;  and  in 
general  gives  them  a  credit  for  ability  and  inclination  to 
execute  it  But  that  prestunption,  like  all  others^  would 
fiul  in  particular  instances ;  and  -if  an  instance  occurred, 
in  which  the  father  waa  unable,  or  unwilling,  to  exe- 
cute that  duty,  and,  farther,  was  aetively  proceeding 
against  it,  of,  necessity  the  State  must  place  somewhere 
a  superintending  power  over  those,  who  cannot  take 
care  of  themselves ;  and  have  not  the  benefit  of  that 
care,  which  is  presimied  to  be  generally  efiectuid.  In 
those  cases  there  was  a  struggle  between  the  fedings  of 
the  father  and  a  due  attention  to  the  interests  of  the 
child;  upon  the  condition,  that  his  education  should 
be  conducted  in  the  manner  prescribed;'  which  was  the 
course  of  maintenance  and  education  the  best  calculated 
to  promote  his  happiness  in  the  state,  in  which  that-  for- 
tune would  place  him.  But  Lord  Thurlow  took  upon 
him  the  jurisdiction  on  this  ground,  that  he  would  not 
suffer  the  feelings  of  the  parents  to  have  efiect  against 
that  duty,  which  upon  a  tender,  just,  and  legitimate,  delibe- 
ration the  parent  owed  to  the  true  interests  of  the  child; 
and  his  Lordship  separated  the  person  of  the  child  from 
the  father;  always  taking  care,  that  the  separation  shall 
not  have  a  greater  effect  than  the  case  requires;  and 
that  the  intercourse  shall  be-  as  firequent  and  full  as  the 
case,  requiring  the  separation, '  will  permit. 


.  Then,  if  there  is  a  jurisdiction,  under  what  circum- 
Btances  is*  it  to  be  exercised  ?  In  the  situation  of  this 
diild  it  is  extremely  difficult  not  to  interpose;  and  it  Is 
also  extremel/  difficult  to  say,  how  the  Court  is  tO'  in- 
terpose. Looking  at  the  father's  situation,  and  taking 
his  own  representation  as  to  his  inclination  with  regard 
to. this  child,  upon* the  affidavits  there  is  a  fair  suspi- 
cion of  real  .danger,  that  the  child  may  be  removed  out 

of 
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of  this  country ;  and  then,  according  to  Lord  Maecles-         IBM.' 
Jield*%  opinion  in  the  Shaftesbury  Que (77 ),  the  Court.         ^jj^ 
must  act  upon  that  suspicion.     Some  method  must  be         villb 
taken  to  secure  to  the  Court,  that  the  person  of  the  child  v. 

flhaH  remain  in  this  country.  As  to  the  specific  means,  *  Mannk- 
I  do  not  recollect,  that  the  Court  has  directly  gone  far-. 
ther  than  an  Order,  restraining  a  person  from  removing. 
the  child  out  of  its  jurisdiction.  But  the  Court  may 
according  to  its  habits  and  principles  find  means  indi- 
rectly of  securing  that  object.  It  must  be  considered, 
what  the  Court  is  to  do,'  if  the  father  will,  and,  if  he 
win  not,  give  security  fiot  to  remove  the  child ;  and,  if 
security  can  be  givdn,  whether  the  child,  regard  being 
had  to  both  daims,  is  to  remain  in  the  custody  of  the 
&ther,  or,  on  account  of  its  very  tender  age,  in  that  of 
tbe  mother,  or  some  friend  ;  or,  whether'  the  Master 
shall  say,  in  what  manner  it  should  be  disposed  of.  It 
is  clear,  the  father  must  be  restrained  from  taking  the 
child  out  of  the  country.  I  must  either  give  the  child 
to  the  father;  when  I  know  what  he  proposes  to  do,  if 
it  remains  with  him ;  or  to  the  mother ;  to  which  upon 
some  principles  there  is  great  objection :  or  I  must  take 
some  middle  course ;  and  I  shall  take  care,  that  the 
intercourse  of  both  father  and  mother  with  -the  child, 
as  far  as  is  consistent  with  its  happiness,  shall  be 
unrestrained. 


An  order  was  immediately  pronounced^  .that  the  De- 
fendant and  all  other  persons  should  be  restrained  from 
taking  the  child  out  of  the  kingdom ;  and,  on  the 
Sdo{  August  the  Defendant  was  ordered  to  go  before 
the  Master,  and  give  security  not  to  take  the  child  out 
of  the  kingdom. 

Upon 

(77)  JETyrc  v.  The  Countess  of  Shaftesbwry,  2  P.  WilL  102. 
Vol.  X.  E 
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Upon  the  19th  ot  February,  1805,  upon  an  ap{Jk»^ 
tion  by  the  Defendant  to  discharge  the  Order  for  aecu« 
rity,  on  the  ground  of  his  inability  to  comply  with  it^ 
and  his  right  to  the  custody  of  his  child,  the  Lord  Chan- 
cellar  expressed  his  opinion,  that  the  Order  was  not  suf- 
ficiently extensive ;  and  ordered,  that  the  Defendant 
should  neither  remove  the  child,  nor  do  any  act  to- 
wards, or  for  the  purpose  of,  removing  it|  out  of  the 
jurisdiction  (  78 ). 

(78)  Post,  WhUfteid  v.  BaUt,  Vol.  XII,  492.  Duke  of 
Beaufort  v.  Bertie,  1  P.  Will.  704.  Potts  v,  Norton,  2  P.  WilL 
100,  ft.  ExparUHopkinM,ZP.Wai.U2.  Butler  y.  Freeman, 
Blake  V.  Leigh,  Amb.  301,  300.  Wilcox  v.  Drake,  2  Dick.  631 : 
corrected  by  the  Reg.  B.  1  Jac.  250,  n.  Powejl  v.  Cleaver, 
2  Bro.  C.  C.  409.  Creuze  v.  Hunter,  2  Bro,  C  C.  Mr.  Belt'B 
note.  2  Cox,  242.  1  Joe.  250,  n..  Ex  parte  Warner,  4  Bro. 
C.  C.  101.  Ex  parte  Tke  Earl  of  Westmeatk,  Anonymout, 
Skelletf  V.  Weetbrooke,  1  Jac.  250,  264,  266,  n.  Lyone  v. 
Blenkine,  1  Jac.  245,  and  the  cases  added  in  the  notes. 
Welkiley  v.  Tke  Duke  of  Beaufort,  1  Rust,  (not  yet  pub; 
lished.) 


ItoLUI. 
1804. 
July  Mtk. 
Land-tax, 
qniUrent,  &c. 
not  apportion* 
ed  as  between 
tenant  for  life 
and  the  re- 
mainder. 


SUTTON  V.  CHAPLIN- 

YTPON  the  accounts  of  the  Receiver  in  this  cause  li 
point  was  madej  whether,  the  tenant  for  Ufe  having 
died  in  the  middle  of  the  year,  the  land-tax,  quit-rentS| 
and  other  charges,  should  be  borne  entirely  by  the  estate 
of  his'  son,  the  infant  remainder-man  in  tail ;  having  ac- 
tuaDy  become  due  after  the  death  of  the  tenant  for  life  | 
or,  whether  there  should  be  an  apporticmment. 

Mr.  Steele,  for  the  Receiver,  contended,  that  the 
estate  of  the  infant  must  bear  those  chargesi  which 
became  actually  due  since  the  commencement  of  the 
estate. 

Mn 
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Mr.  TraweTf  for  the  Infant  tenant  in  tail,  objected, 
that  these  charges  ought  not  to  depend  upon  the  acci- 
dent, that  they  became  due  before  or  after  the  death  of 
the  tenant  for  life;  that  quit-rent  and  the  land-tax  are 
due  de  die  in  diem ;  and  capable  of  being  apportioned ; 
and  therefore  the  account  should  be  taken  by  an  equi« 
*tabla  construction  of  the  Statute  (79).  Suppose,  the 
tenant  for  life  should  live  till  the  day  before  the  land- 
tax  became  payable,  is  he  to  take  the  whole  profit,  and 
the  remainder  to  bear  the  burthen  ? 


iB04. 


Sutton 
Chaplin. 


[•67] 


The  Master  of  the  Rolls. 
The  Statute  has  no  application  to  this  case.  The 
argument  shews,  it  might  be  very  reasonable  to  make 
auch  a  Statute,  as  to  the  apportionment  of  taxes  be- 
tween the  tenant  for  life  and  the  remainder-man:  but 
the  Statute  of  Geo.  II.  has  no  reference  to  that  case ; 
giving  the  tenant  for  life  the  benefit  only  as  against  the 
tenant,  the  under  lessee  (80). 


(70)  Stat.  11  Geo.ll,  e.l9, 
f.  16. 


(80)  See  Mr.  Swamton^s 
obserrations  in  the  note, 
1  Swunst.  340. 


WADMAN  V.  CALCRAFT. 


At  the 

Rolls, 

June  2Uf, 

1803. 
Before  the 

Lord  Chan- 

nnHE  Bin  stated,  that  Plaintiff*  was  lessee  of  the  De-       cellor, 

fendant  for  21  years,  from  1791,  of  lands  a.t  North-  IJpon  Appeal, 

Jleef,  subject  to  a  proviso,  that,  if  the  rent  should  be      '^^^  ^'^» 

unpaid  for  21  days,  or  if  the  Pkuntifi*  should  assign  or 

]mder4et  without  consent  of  the  Defendant,  it  should 

be 

•   renaat  for  re-entry  for  non-payment  of  rent:  Not,  where  the  recovery 
''    in  ejectment  was  also  npon  breach  of  other  covenants. 

E2 


1804. 
Belief  against 
a  forfeitare 
under  a  co- 
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[♦68] 


be  lawful  for  him  to  re-enter.  Tbe  Bill  farther  stated, 
that  an  ejectment  was  brought  by  the  Defendant,  who, 
the  Plaintiff  in  equity  having  suffered  judgment  to  go  by 
default,  sued  out  a  writ  of  possession ;  under  which  he 
entered  upon  the  premises.  The  Bill  represented,  that, 
when  the  ejectment  was  brought,  a  year's  rent  was  due,; 
and,  that  in  June  1801  the  Plaintiff  made  a  teller  of 
the  arrears,  and  demanded  possession;  and,  upon  re- 
fusal, filed  the  Bill,  praying,  that  upon  payment  of  the 
rent  and  costs  the  Plaintiff  may  be  relieved  from  the 
•  penalty  or  forfeiture  incurred  by  non-payment  of  rent, 
and  may  be  let  into  possession,  -&c. 


The  Defendant  by  his  answer  stated,  that  the  lease 
contained  a  covenant  on  the  part  of  the  lessee  to  repair, 
hedge,  ditch,  cleanse,  fence,  &c.  and,  in  general,  to 
occupy  in  a  husband-like  manner,  and  not  to  do  or 
permit  amy  wilful  or  negligent  waste.  The  answer  fur- 
ther stated,  that  in  Easter  Term  1801  the  Defendant, 
being  unable  to  procure  the  arrear  of  rent  for  a  year 
and  a  half,  168/.,  and  being  informed,  and  having  reason 
to  believe,  that  the  Plaintiff  had  agreed  to  under-let, 
and  had  mismanaged  and  neglected  to  keep  the  pre- 
mises in  proper  condition,  particularly  by  cleansing  the 
ditches,  &c.  brought  the  ejectment;  on  the  ground, 
that  the  Plaintiff  had  broken  the  covenant,  as  well  by 
such  mismanagement,  as  aforesaid,  as  by  non-payment 
of  rent;  and  the  Defendant  afterwards  took  possession; 
and  brought  an  action  for  the  mesne  profits,  to  recover 
the  rent  in  arrear. 


The  cause  was  heard  at  the  EoUs,-  when  the  lease, . 
jbeing  read,  appeared  to  contain  a  clause  of  re-entry  for 
the  breach  of  all  or  any  of  the  covenants.  There  was 
contradictory  evidence  as  to  breaches  of  the  covenants 
against  mismanagement,  waste,  &c.  The  Master  of  the 
Itolk  decreed,  that  the  Defendant  should  be  at  liberty 

to 
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to  bring  an  ejectment  against  the  Plaintiff  for  breach 
of  any  of  the  covenants  in  the  lease,  except  the  cove- 
nant for  payment  of  rent ;  reserving  farther .  direc- 
tions. 


1804. 


Wadmaw 

V, 

Calcrapt. 


Tke  Master  of  the  Rolls  made  the  following  obser- 
vations. 

The  Plaintiff  seeks  to  be  relieved  against  a  forfeiture 
of  this  lease;  which  he  states  to  have  been  incurred 
*  solely  by  non-payment  of  rent;  and  if  that  is  the 
ground  of  this  ejectment,  there  is  no  •doubt  equity  will 
relieve  against  the  forfeiture;  considering  the  purpose 
of  the  clause  of  re-«ntry  to  be  only  to  secure  the  pay- 
ment of  rent;  and  that,  when  the  rent  is  paid,  the 
end  is  obtained;  and  therefore  the  landlord  shall  not 
be  permitted  to  take  advantage  of  the  forfeiVure.  But 
in  this  lease  are  several  other  covenants;  and  it  seems 
admitted,  that  reUef  is  not  to  be  given  in. equity  against 
a  forfeiture,  occasioned  by  the  breach  of  those  cove- 
nants (31  )•  The  declaration  in  the  ejectment,  being  ge- 
neral, does  not  disclose  the  particular  ground,  upon  which 
it  is  brought ;  and  the  Defendant  in  that  action  has  not 
taken  the  means,  which  the  practice  of  the  Court  af- 
forded him^  of  forcing  the  Plaintiff  to  make  that  disclo- 
sure, by  calling  upon  him,  or  moving  the  Court,  for.  a 
particular  of  the  breaches,  upon  which  he  meant  to  rely. 
The  Defendant  suffered  judgment  to  go  by  default;  and 
comes  here,  admitting,  that  he  has  been  guilty  of  a 
breach  by  non-payment  of  rent;  but  alleging,  that  he 
committed  no  breach  of  any  other  covenant.  The 
landlords  the  Defendant  in  equity,  asserts  in  his  an- 
swer, that  other  covenants  are  broken;  and  the  eject- 
ment was  brought  for  that  cause,  as  well  as  on  account 
of  the  i|on-payment  of  .rent;  and  with  regard,  to  the 
Other  breaches  there  is  evidence  on  ■  both  sides.  If  I 
I  .  relieve 


[•69] 


(8))  See  the  next  page. 
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relieve  the  Plaintiff^  I  may  give  him  that,  to  which  he 
is  not  entitled. 


The  Defendant  appealed  from  the  decree  pronounced 
at  the  RoUs, 

Mr.  RomiUy  and  Mr.  Martin^  for  the  Plaintiff,  in 
support  of  the  decree. 

Mr^.  lAoyd  anc^  Mr.  Benyon,  for  the  Defendant,  ob- 
jected, that,  an  ejectment  having  been  tried,  the  Court 
would  not  make  the  Defendant  try  another;  that  the 
Defendant  in  that  ejectment  might  accprding  to  the 
usual  course  have  called  upon  the  Plaintiff  by  a  Judge's 
Order  to  state  the  breaches,  upon  which  he  meant  to  go: 
but  instead  of  that,  he  let  judgment  go  by  defistult.  They 
observed,  that  the  Defendant,  being  already  in  posses- 
sion, must  be  nonsuited  in  an  ejectment. 

The  Lord  Chancellor. 
This  is  an  ejectment  upon  the  Statute  (82);  which 
proceeds  upon  the  idea,  that,  where  an  ejectment  is 
brought  for  non-payment  of  rent  merely,  this  Court 
would  reUeve  against  the  forfeiture.  The  Statute  li- 
miting the  period  to  six  months,  and  giving  no  relief  im 
specie,  supposes  the  previous  Tight  of  the  tenant  to  re- 
lief. The  proceeding  under  the  Statute  applies  only  to 
an  ejectment  for  non-payment  of  rent;  and  clearly 
there  can  be  no  relief  against  the  breach  of  other  cove- 
nants (83).    The  ejectment  may  be  also  for  other  causes; 

and 


(82)  Stat.  4  Geo.  II,  e.  28. 

(83)  This  proposition  has 
been  since  the  subject  of  great 
consideration.  In  Sanders  v. 
Pope,  post,  Vol.  XII,  282» 


Lord  Enkine  relieved  against 
the  breacl^  of  a  covenant  to 
repair;  holding  the  relief  not 
confined  witiiin  the  limits, 
stated  by  Lord  Ahanleg,  ante, 

VoL 
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and  the  form  of  the  declaration  does  not  disclose  for 
what  it  b  brought :  but  under  the  present  practice  the 
Defendant  may  Apply  by  a  Judge's  Order  for  a  particular 
of  the  causes;  and  though  that  particular  may  contain 
a  variety  of  causes,  and  precludes  the  party  from  going 
upon  any  others,  it  does  not  impose  upon  him  a  neces- 
sity, after  proving  any  one  breach,  in  respect  of  which  he 
may  enter,  to  go  on  to  prove  the  others.  Under  the 
fourth  section  the  tenant  might  have  paid  the  rent  into 
Court,  and  have  stayed  proceedings,  unless  the  land- 
lord objected,  that  he  could  recover  for  other  causes; 
and  if  he  bad  so  suggested,  the  Court  could  have  made 
at  most  only  a  qualified  discontinuance,  or  perhaps  have 
^  refused  to  proceed  at  all,  considering  the  case  not  within 
the  Statute.  If  the  Plaintiff  would  have  been  suffered 
to  go  on  upon  the  other  breaches,  the  verdict  would 
ascertain,  whether  there  was  a  recovery,  against  which 
the  Court  could  not  relieve.  The  question  is,  whether 
the  Coiirt  will  not  examine,  whether  it  was  also  upon  th^ 
pther  covenants.    The  decree  is  not  right  in  form ;  for  if 

the 
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V, 

Calchaft. 
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Vol.  Ill,  008,  ''  unavoidable 
<*  accident,  fraud,  surprise, 
**  or  ignorance  not  wilful,'' 
but  to  be  given  at  discretion 
even  against  a  wilful  breach, 
where  full  compensation  can 
be  made.  That  judgment 
liowever,  followed  by  Dam$  v. 
Weti,  Vol.  XII,  475,  has  been 
much  questioned :  the  relief 
has  not  been  since  extended 
beyond  the  case  of  payment 
of  money :  as  in  the  instance 
of  rent;  and  has  been  uni- 
formly refused.  Baron  Wood 
dissenting,-  against  breach  of 
covenant  to  repair,  to  insure, 


(a  stronger  case  against  the 
relief,  as  the  breach  may  be 
concealed)  and  not  to  assign, 
&c.  without  license.  See  post, 
Hm  V.  Barelayy  Vol.  XVI, 
402.  XVIII,  56.  ReynoUb 
V.  Pt«,  XIX,  184.  LovaiY. 
Lord  Ranelagh,  8  Fei •  4*  -^m* 
24.  Bracebridge  v.  Buckley, 
2  Pn.  200.  Rolfe  v.  Harris, 
2  PH.  202,  n.  White  v.  War- 
ner,  2  JHer.  450.  Post,  Vol. 
XIII,  228;  the  note,  79; 
and  the  note,  2  ilf er.  Q5,  Am* 
nam  v.  South  Lomdom  Water 
Worhi  Company. 
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the  Court  thought,  it  stood  also  upon  the  other  breaches; 
and  meant  to  examine  them,  the  courae  ought  to  have 
been  of  a  different  nature:  an  issue  to  try,  whether 
there  were  any  breaches  of  those  covenants,  specifying 
them,  that  were  known  to  the  Defendant  previously  to 
the  ejectment  brought. 


An  Issue  was  flirected, 


Rolls. 
1804. 

30M. 
Executors 
trustees  of 
the  residue 
undisposed  of, 
for  the  next  of 
kin  by  the  ef- 
fect of  expres- 
sioos  in  the 
lyill,  import- 
ing a  trust, 
and  reversion- 
ary legacies 

decease  of 
two  annuit- 
aats.  Legacies 
to  the  next 


SELEY  V.  WOOD. 

JOHN  A'TmNS  made  his  Will,   dated  the  23d  of 

December y  1796,  beginning  in  the  following  manner: 

'  John  Atkins  of  Blenheim  Street  Bond  Street   a  coal 

'  dealer  of  St.  George" &  parish  Hanover  Square  do  make 

'  this  my  last  Will  and  Testament  in  the  manner  after 

*  my  decease  my  affairs  may  be  settled  by  Mr.  Thomas 
'  Wood  a  coal  merchant  oi  Northumberland  Street  and 
^  Mr.  David  Fay  of  Harrow  or  Paddington  I  appoint 
'  executors  of  this  my  last  Will  if  they  will  be  so  good 
'  as  to  do  it.     First,  I  give  Thom^  Triming  o(  Battle 

*  Bridge  my  wife's  brother  twenty  pounds  a-year  for 
'  ^  his  life  only  with  all  my  household  goods  and  wear* 
^  ipg  apparel  and  to  bury  my  body." 


The  testator  then  in  a  very  inaccurate  manner  gave 
several  annuities  for  the  lives  of  the  respective  annui- 
of  kin  do  not  tunts,  to  be  paid  quarterly ;  with  directions  for  the  sepa- 
exclade  tbem.  ^.^^  ^g^  ^^  those,  who  were  married  women.  Among 
Beqaest  of  those  he  gave  to  Sarah  Duke  20/.  a-year  for  her  own 
If  •  «    h         ^^^'  ^^^  "^^  ^^^  ^^^  husband  to  do  any  thing  with  it  as 

••  dead  to  re-  '^»S 

**  turn  to  the  executors  :*'    a   legacy  to  the  executors  beueficially ; 
not  as  trustees. 
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long  as  she  may  live;   '^  when  dead  to  return  to  the  3804. 

•*  executors.**    The  last  annuity  was  to  Ann  Cole,  SOL         flTT^ 
»-year  for  her  life,   not  to  be  ■  at  the  disposal  of  any  9. 

husband,  or  any  other  body;  ''  when  dead  to  fetum  to        Wood. 
''  executors/'    Some  of  the  other  annuities  were  made 
determinable  upon  any  offer  to  sell  or  pawn  them;  which 
direction  was  thus  expressed,  as  to  one;   ^'  to  be  for* 
*'  feited :"  as  to  another, ''  to  be  lost  to  them ;"  and  as  . 
to  a  third,  *'  then  it  may  be  lawful  to  stop  it.'* 

* 

The  testator  died  in  1799.  The  bill  was  filed  by  the 
annuitants  against  Wood  and  Fay^  praying,  that  the  ac- 
counts may  be  taken:  and,  that  it  may  be  declaredi  that 
the  Defendants  are  possessed  of  the  residue  in  trust  for 
the  Plaintiffs  Elixabeth  Seley  and  Hannah  Cole,  as  the 
next  of  kin  of  the  testator,  being  his  sisters. 

The  Defendants  claimed  the  residue  for  th^ir  own 
benefit. 

Mr.  RomiUffy  for  the  Plaintiffs. 
The  words  of  request,  added  to  the  appointment  of 
executors,  ^^  if  they  will  be  so  good  as  to  do  it,"  exclude 
the  Defendants  from  the  residue ;  which  amounts  .  to 
0000/.,  the  bulk  of  the  testator's  property :  only  small 
legacies  and  annuities  being  disposed  of.  He  could 
not  mean,  |that  they  should  take  that  beneficially  by  the 
•  appointtnent  of  them  as  executors.  The  rule  is  per-  [  *  73  ] 
fectly  settled,  that  an  intention  to  create  a  trust  is 
sufficient. 

Mr.  Richards  and  Mr.  Ainge^  for  the  Defendants* 
There  is  not  sufficient  indication  upon,  this  Will  of  an 
intention  to  exclude  the  Defendants  from  the  legal  con« 
sequence  of  their  appointment  as  executors.  The  par- 
ticular expression,  that  has  been  pointed  out,  is  very 
^ght ;  amounting  tp  nothing  more  than  that  be  appoints 

them 
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Sblky 

HVooik 


[  ^4  ] 


them  executors^  if  they  choose  to  act ;  mere  tenmi  of 
civility.  After  giving  some  of  the  amauities  he  adds  the 
wbrds^  '^when  dead  to  return  to  the  executors;*'  which 
seems  to  import  a  gift  to  them. 

Mr.  RomUy^  in  Reply. 
From  a  great  number  of  annuities  two  only  are  se- 
lected; which  upon  the  death  of  the  annuitant  are  to 
return  to  the  executors,  as  expressed  in  this  most  inao- 
curate  Will.  If  the  word  was  ^*  go,''  instead  of  shewing, 
that  the  executors  were  to  take  the  residue,  it  would  im- 
port the  contrary.  Expressing  that  as  to  two  annuitiea 
only,  he  cannot  be  construed  to  have  the  same  inteiitioD 
as  to  the  rest.  As  to  the  other  words,  the  expressioB 
imports  an  obligation  upon  him;  not,  according  to  the 
Defendants'  construction,  a  great  kindness  conferred  upon 
them.  It  is  not  clear,  that  a  reversionary  interest  wilt 
not  make  an  executor  a  trustee^ 

The  Master  of  the  Rolls. 
All  these  cases  turn  entirely  upon  the  intention.  The 
question  is,  whether  the  intention  to  give  an-  ofBce  can 
be  sufficiently  collected.  I  do  not  see,  why  a  reversion- 
ary interest  should  be  an  exception.  Is  it  not  as  much  a 
legacy  as  a  direct  and  immediate  bequest  ?  The  argu* 
^  ment  always  is,  what  can  the  testator  mean  by  giving 
the  executor  particularly  what  he  means  him  to  have  in 
the  general  residue :  why  give  him  any  thing,  if  he  would 
take  the  whole  ?  Upon  that  point  I  wish  to  see,  whether 
that  is  such  a  legacy  as  would  turn  an  executor  into  a 
trustee.  Considering  the  wording  of  this  Will,  great 
stress  is  not  to  be  laid  upoii  it. 


/ni^  30M. 


Tlie  Master  of  the  Rolls. 
My  opinion  upon  this  Will  is,  that  the  executors  are 
to  be  considered  trustees  of  the  residue  for  the  next  of 

kint 
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kin»    The  words^  by  which  the  executors  are  appointed^         1804, 

strongly  indicate  an  intention  to  impose  a  burtheui  iio(        sl"^^^ 

to  confer  a  benefit:  to  give  them  the  office  of  executors,  ^^ 

and  not  a  beneficial  interest  in  the  estate.  These  words  are       Wood. 

very  like  those,  that  occur  in  Lard  North  v.  Purd<m{8if)t 

''  heartily  requesting  them  to  be  so  kind  as  to  take  on 

*'  them  thi  execution  of  the  Will.*'    The  decision  of 

that  case  certainly  did  not  turn  necessarily  upon  those 

words ;  for  an  intention  appeared  to  dispose  of  the  re^ 

sidue  to  some  person :  a  blank  being  left :  but  I  mention 

the  case  on  account  of  what  Sir  John  Strange  mentions 

with  regard  to  the  words;  evidently  shewing,  the  testar 

trix  did  not  mean  the  blank  to  be  filled  up  with  the  names 

of  the  executors*    '^  When  she  mentions  her  executors 

**  by  name,  and  only  as  such,  in  the  following  sentence, 

*'  she  plainly  intended  them  no  fiurther  favour;  and  there 

^'  are  added  pathetic,  supplicatory,  words,  addressed  to 

"  her  executors,  to  take  on  them  the  execution  and  burw 

**  then  of  her  Will ;  which  words  she  could  not  be  sup- 

**  posed  to  have  used,  had  she  intended  them  so  great 

^Va  benefit  as  the  residue  of  her  estate,  if  Mary  died 

**  before  twenty-one  or  marriage.'* 

So  he  held,  the  words  plainly  shew  an  intention,  that  [7^1 
they  should  not  take  the  surplus.  It  is  clear,  the  legacy 
to  the  next  of  kin,  which  occurs  in  this  case  also,  does 
not  exclude  them.  Notwithstanding  two  decisions  to  the 
contrary,  I  ope  by  Lord  JSTin^,  it  is  now  settled,  that  it 
does  not* 

This  Will  consists  almost  entirely  of  annuities  to  dif- 
ferent persons.  The  only  words  applicable  are  those  at 
the  end  of  the  bequest  of  one  of  those  annuities;  ''  when 
**  dead  to  return  to  the  executors ;  **  and  then,  after  an 
annuity,  immediately  following,  another  has  the  same 
clause.    Those  words  ate  relied  upon  on  both  sides: 

fof 
.  (84)  2  Fes.  405. 
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lfr04*         for  the  executors,  to  shew,  the  testator  conceived,  that 
"^^^^         when  the  annuity  should  etpire,  the  capital  would  re-* 
turn  to  the  executors  of  course.    But  if  the  testator 
'Wooi>. '      knew  that  to  be  the  law,  that  the  consequence  of  the- 
expiration  of  the  annuity  was,  that  .the  capital  woikld  re* 
turn  to  the  executors,  why  shoidd  he  say  so  as  to  these' 
particular  annuities.     If  he  did  not  know  that,' then  there' 
is  no  inference  with  regard  to  his  intention  from  die- 
word  "  return.**    On  the  contrary  it  seettis,  that  having 
made  that  declaration  in  favour  of  the  executors  only  in 
two  instances,   he  did  not  mean,  they  should  take  in 
all  the  others.    The  safest  course  therefore  is  to  follow, 
as  close  as  I  can,  the  words  of  this  ill-drawn  Will ;  not 
being  at  all  certain  of  the  intention.     If.  as  to  two  of 
these  bequests,  he  has  said,  the  executors  should  have  the 
money,  and  has  not  said  io  as  to  the  others,  I  must  say, 
the  meant  differently  as  to  those.-   If  he  meant^  they 
should  take  in  these  two  instances,  then  they  derive  par- 
tial benefits  under  the  Will;  and  upon  that*  ground  also 
are  exchided'from  the  residue;  for  there  is'  no  doubt^  a 
reversionary  interest ;  afler  a  life  interest  would  exclude 
an  executor;   and  more  than  a  direct  and  immediate 
legacy,  upon  the  re^isoning;    for  the  argument  is  more 
[  •  76  ]       •  strong.     The  argument  from  a  legacy  may  be  rebutted* 
-  There  is  a  motive  for  it.     It  is  some  advantage ;  putting 
him  -  on  a  footing  with  other  legatees ;    though  there 
should  be  no  residue :  so  that  he  shall  have  something 
in  all  events.     But,  where  t  an  interest  is  given  in  this 
manner,  that  does  not  apply ;  for  he  is  sure  in  ail  events 
he  will  have  it,  if  the  testator  intended  he  should ;  for, 
when  the  annuity  drops,  he  must  have  it ;  and  no  other 
benefit  was  intended,  than  the  law  would  give  him;  if 
the  testator  intended,    the  law  should  operate  in  his 
favour  (85).  .      * 

•  Perhaps 

(85)    Id  Lynn  v.  Beaver ,  purpose,    of   a  reversionary 

1  Turn,  63,   the  Lord  Chan-  interest ;  particularly  a  con- 

cellor  expresses  considorable  tiDgent  reversionary  interest ; 

doubt  of  the  ofiect,  for  this  as  in  that  instaqce. 
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Perhaps  it  may  be  contended,  that  as  to  these  two 
legacies  the  executors  are  trustees ;  for  the  gift  to  them 
would  imply  nothing  more  than  that  the  subject  should 
fall  into  the  residue;  and  Lord  Bristol  v.  Hungerford(86) 
may  afford  some  countenance  to  that  argument.  It  vas 
urged  for  the  executors  in  that  case»  that  by.  the  Will 
it  was  expressly  said,  the  surplus  should  be  p«rt  of  the 
p^rscttial  estate,  add  go  to  his  executors;  and  therefore 
it  must  be  understood,  he  meant  it  to  their  own  use* 
The  answer  to  that  is,  no :  those  words  are  intended  only 
to  exclude  the  heir:  (it  was  real  estate  in  that  case:) 
but,  the  executors  being  trustees^  though  taking  as  exe- 
cutors, they  will  take  as  executors,  being  trustees.  But 
•those  words  apply  to  the  whole  fund ;  and,  so  conslrued, 
had  a  meaning  given  to  them.  But,  if  I  construe  these 
words  so,  as  appUed  to  these  two  bequests,  putting  them 
just  upon  a  footing  with  all  the  re3t,  that  would  deprive  the 
words  ''  reium^to^the  executors,"  of  all  meaning :  ifrhereas 
by  the  other  construction  I  do  give  a.  meaning  to  those 
.words.  Therefore  they  are  trustees  of  the  residue  ex« 
.cept  those  two  sums ;  and  declare,  that  they  are  entitled 
to  those  two  (87). 


•     (80)  Pre.  Ck.  81. 

(87)  Ante,  Urquhart  v. 
JTifi^,  Vol.  VIT,  225.  Sadkr 
V.  IWiMjr,  VIII,  617,    and 


the  references ;  and  the  note, 
I,  362.  Williams  v.  JcntB, 
post,  the  next  case. 


1804^ 

SSLBT 


V. 


Wood, 


,  ; 
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1804. 

^^"-  WILLIAMS  t.  Jones. 

One  executor      A  NN  JONES  left  the  followuig  paper  in  her  owd 

having  a  le-  hand-writing ;  which  was  proved  as  her  Will, 

gacy  for  his  • 

troable»  parol  '^  September  20th,  1803.-1  mean  this  in  case  I  should 
I^^  ^'*  "  die  before  I  have  a  Will  made.  To  my  nephew  Jokn 
hehalf  f  his  *'  Jones  two  hundred  pounds.  Tq  his  sister  StgraVa  clut 
co-executrix  '^  ^^^  ^'^  hundred  and  fifty  pounds.  To  his  brother 
an  infant,  to  '*  Owen  Jones  one  hundred  and  fifty.  To  EliMobeik 
rebut  the  pre*  ''  Evans  my  niece  the  land  at  Tworeh.  To  her  sister 
sumption  for  «<  Ann  PmUer  otae  hundred  and  fifty.  To  Mrs.  Ryder 
the  next  of     u  j^^y  husband's   niece   one    hundred    and  'fifty-      To 

"  Dr.  Thomtom  one  hundred  pounds  for  his  care  of 
to'th"  **  ^^*  Jones  and  mysdf.  To  Mrs.  West  of  Rose  Farm 
residue  undis-  ^  ^^'^  hundred  pounds.  To  Mr.  Sickbotkam's  son  7%o- 
puied  of.         **  *>Mtf  ten  pounds.    To  Mary  Hughes  my  god-daughter 

^  ten  poimds.  Mrs.  Williams  and  Mrs.  Lloyd  of  Rhuaban 
^  twenty  pounds  a-piece.  Mr.  Jones,  chymist  at  Rttikin 
^'  fifty  pounds :  the  rest  of  his  coudns  ten  pouAds  a-piece. 
'^  Mr.  Wmiamsi  No.  1,  Milbank,  Church  Street,  St.  John, 
*^  Westminster — My  niece  Mary  Jones  and  Mr.  Williams 
'^  to  be  my  executors — Mr.  WilHams  is  to  have  twenty 
''  pounds  for  hb  trouble." 

The  testatrix  died  upon  the  23d  of  January,  1804; 
leaving  several  nephews  and  nieces^  her  next  of  kiit 
The  Bill  was  filed  by  Williams  against  Mary  Jones,  an 
inGsmt,  about  the  age  of  16,  the  executrix,,  and  a  great 
niece  of  the  testatrix,  and  against  the  next  of  kin,  to 
have  the  rights  of  the  Plaintifi*  and  Defendants  in  the 
residue  declared. 

■ 

The  Defendant  Mary  Jones  went  into  parol  evidence. 
Tbree  witnesses    proved   declarations  by  the  testatrix, 

that 
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that  she  had  several  rebitions  in  Wales ^  whom  she  had- 
never  seen ;  and  in  all  probability  never  should :  there* 
fore  should  leave  them  something  .to  remember  her:  but 
it  was  her  intention  to  send  for  her  niece  Mary  from 
Wales;  whom  jshe  should  consider  her  own  child;  and 
would  J^ve  her  a  handsome  fortune ;  that  being  in- 
formed,  that  her  late  husband's  watch  was  claimed  under 
a  promise  by  him,  she  said,  she  would  keep  it,  while  she 
Uved;  that  it  was  always  her  intention  to  have  left  it  to 
her  niece  Mary  Janes  with  what  she  meant  to  give  her 
besides.  Upon  the  day  of  her  husband's  death  she  de* 
dared  her  intention  to  ^ve  Mary  Janes  her  husband's 
gold  watch;  but  upon- the  deponent's  advising  her  to 
give  her  own  metal  watch,  and  leave  her  the  gold  watch, 
when  she  died,  she  accordingly  gave  Mary  Jones  the 
meta)  watch. 


T8 


1804. 


WlLdtAMr 
V. 
JONBS.^ 


The  date  of  these  conversations  was  not  ascertuned 
fitrther  than  that  one  of  the  witnesses  said,  the  last 
time  he  saw  the  testatrix  upon  her  affairs  was*  a  short 
time  before  her  death;  when  she  spoke  of  the  balance 
of  accounts  in  the  banker's  hands,  due  to  her  late  hus« 
band ;  for  which  the  executors  of  Lady  Williams  Wynne 
had  in  his  IJfe-time  procured  a  draft.  This,  it  was  said, 
fixed  the  time  by  referen(;e  to  the  death  of  hsidy  Wynne; 
which  happened  about  three  months  before  the  date  of 
the  Will. 

Mr.  Richards  and  Mr.  HaU^  for  the  Plaintiff,  gave  up 
the  point. 

Mr.  Wing^eld,  for  the  next  of  Kin,  objected  to  the 
admission  of  evidence. 


After  the  cases  of  ClenneUy.LewihwaUe  and  ThomUm 
▼.  TVocfy  (88),  and  many  others  there  referred  to,  it  cannot 

be 
(88)  Ante,  Vol.  IF,  466,  644. 


WlUtAMS 
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1804.  tfe.  dkj^utedy  that  parol  evidence  may  be  admitted  16 
rebut  the  presmnption  in  favor  of  the  next  of  kin  against 
the  legal  title  of  the  executor,  having  a  legacy.    But, 

JoHES*  where,  it  appears  by  express  declaration  or  .plain  infer-t 
ence,  -  that  executors  are  not  intended  to  take  the  resi- 
dse  beneficially,  they  are  trustees  for  the  next, of  kin< 
Betmei  y.  Batchelor  («9  >  Siarkey  v.  Brooks  ( 90  )•  Mor- 
daunt  V.  Hussey  (  91 ).  A  legacy  to  ail  executor  for  care 
or  trouble  has  been  considered  as  affording  such  plain 
inference  of  the  intention  as  to  exclude  him  from  the 
residue:  Foster  v. Mount  {92).  Rachjield\.  Careless (9&). 
May  V.  Lewen  (94).  CordeU  v.  Noden  (95).  White  v. 
Evans  {96). 

K  evidence  could  not  be  received  in  the  case  of  a 
sole  executor,  having  a  legacy  for  his  trouble,  the  ques** 
tion  is,  whether  the  appointment  of  two  executors,  with 
a  legacy  for  trouble  to  one,  can  be  distinguished  from 
the  case  of  a  sole  executor,  with  a  legacy  for  trouble : 
so  as  to  let  in  evidence  of  the  intention  in  favour  of  the 
other,  not  having  any  legacy.  Executors  and  admini- 
strators are  •  considered  as  one  individual,  having  a  joint 
and  entire  interest  in  the  testator's  or  intestate's  effects ; 
which  cannot  be  divided.  Com,  Dig.  {97 ).  Upon  that 
principle  Lord  Alvanley  in  White  v.  Evans  decided,  that 
one  executor  being  clearly  a  trustee,  by  a  legacy  for  his 
care,  the  other  must  be  a  trustee  also :  a  case  precisely 
corresponding  with  this. 

Mr. 


(89)  Ante,  Vol.  I,  63.  gister's  Book,  in  Mr.  G»'a 

(90)  1  P.  Will.  390.  note,  2  P.  WilL  169. 

(91)  Ante,  Vol.  IV,  117.  (96)  2  Vem.  148. 

(92)  1  Vem.  473.  (96)  Ante,  Vol.  IV,  21. 

(93)  2  P.  W.  168.  9  Mod.  9.  (97)  1  Com.  Dig.  240,   tit* 

(94)  Stated  from  the  Re-  Administration,  B.  12. 


Williams 
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,.;   Mr.  Weiherett,  for  the  Defendant  Mary  Jones.  1804* 

Hie  case  of  this  Defendant  the  co-executrix,  is  per- 
^  fectly  district  from  that  of  the  Plaintiff;  and  she  may 
therefore  read  parol  evidenice  on  her  own  behalf ;  not  Jonbs. 
toilet' in  the  executor.  Having  no  legacy,  how  is  she  [  ^30  ] 
ilffected  by  his  incapacity  ?  It  is  very  difficult  to  find 
feasoningto  support  the  conclusion  in  White  v.  Evans; 
but  in  that  case  no  evidence  was  offered.  Why  may  not 
this  •  Defendant  shew  by  evidence,  that  the  inference 
from  the  legacy  to  the  Plaintiff  does  noj;  extend  to  her  ? 
Another  argument  arises  from  the  infancy  of  the  De- 
fendant. Can  it  be  supposed,  that,  though  being  an 
infant  she  could  not  act,  she  was  to  be  excluded  from 
the  benefit ;  being  also  a  near  relation  of  the  testatrix  ? 
It'  is  true,  in  Rachfield  v.  Careless^  Pawis^  J.  speaks  of 
the  reception  of  evidence  with  considerable  doubt..  It 
was  however  read :  notwithstanding  what  Lord  Alvanley 
sajrs  (98).  At  that  period  considerable  doubt  was  enter- 
tained, whether  evidence  could  be.  received  in  any  case: 
but  the  law  is  now  settled  beyond  all  doubt:  particu- 
larly in  ClermeU  v.  Leufthwaite\  where  Liord  Ahanley 
considers  the  dpubts  thrown  out  by  Butter,  J.  in  Nourse 
y.Finch{99). 

Mr.  Wingfield,  in  Reply. 
Parol  evidence  has  always  been  received  with  great 
jealousy  and  hesitation.  Lord  Rosslyn  in  Homsby  v. 
jPfMcA  (100)  regretting,  that  the  decisions  had  led  to  the 
admission  of  evidence,  observes,  that  it  consists  of  con- 
versations for  months  together,  the  witnesses  collecting 
more  from  what  they  said  to  the  testator,  than  what  was 
said  by  him  to  them:  they  suggest  ideas;  and  firom  the 

result 

(93)   Ante,  Vol.  II,  478.         (100)  Ante,  Vol.  II,  78; 
(99)    Ante,  Vol.  I,    344.      see  page 80.  •  <  >• 

Honubif  T.  Finch,  II,  78. 
Vol.  X.  F 
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result  of  those  and  Us  answers  coUect,  what  might  hare 
been  his  intention.  If  the  evidence  was  read  in  Rael^ld 
V.  Careless,  it  was  to  be  expected  firom  the  obter?adoti8  of 
the  Court,  that  would  have  been  the  last  attempt  to  m* 
*  troduce  it  in  a  case  under  such  cfareumstances:  a  \egacf 
given  for  care ;  which  was  considered  as  disposing  of  the 
question.  Lord  Ahafdey,  speaking  of  that  case,  says  ( 1 )» 
'*  Mr.  J.  Powis  rejected  the  evidence;  or  laid  no  strMI 
**  upon  it;  because  the  evidence  was  to  the  executor 
'^  for  his  cate;  and  he  was  right;  for  there  was  fare* 
^  sistable  evidence  against  the  executor ;  in  which  case 
*'  I  would  not  admit  it.'* 


This  executrix  must  be  identified  with  her  co-execu^ 
tor ;  and  a  plain  inference  of  intention,  that  one  should 
be  a  trustee,  must  ftpply  to  both;  making  in  law  one 
jierson.  The  testatrix  ndght  have  made  the  distinction : 
but  it  cannot  be  effected  by  parol  evidence  against  a 
direct  principle  of  law. 


The  Master  of  the  Rolls. 
This  is  a  hew  point.  It  did  not  arise  in  WlMe  v. 
Evans;  for  there  no  evidence  was  offered.  That  also 
was  a  new  case :  I  say,  a  new  case ;  not  merely  a  new 
decision ;  for  I  am  not  aware,  that  the  circumstance,  in 
that  case,  existed  in  any  former  case:  viz.  one  executor 
having  a  legacy  for  care  and  trouble;  and  the  other 
having  none.  The  decision  was,  that  the  one  being 
clearly  a  trustee,  the  other  must  be  so  likewise ;  as  there 
#as  no  principle,  upon  which  one  could  be  considered  as 
having  a  beneficial  interest  given  to  him,  and  the  other, 
Us  having  a  mere  office.  At  the  same  time  I  do  not 
know  any  rule  of  law,  making  it  impossible  so  to  divide 
the  executorship,  and  to  give  to  one  the  office,  to  the 
other  the  benefit.  The  ordinary  doctrine  is,  that  evi- 
•dence  may  be  read  to  rebut  the  presumption,  or  the 

equi^« 

(1)  Ante,  Vol.  II,  478. 
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^M^ty.  The  question  is,  whether  in  the  dreumstance, 
that  one  has  a  legacy  for  his  trouble,  there  is  any  thing 
*  more  than  a  presumption  against  the  other.  That  it 
affords  a  presumption,  decisive,  if  unanswered,  is  the 
decision  in  White  v.  Evans.  But  is  there  a  rule  of  law, 
that,  if  one  executor  is  a  trustee,  the  other  cannot, 
even  with  the  intention  in  his  favour,  have  the  beneficial 
interest,  attaching  upon  the  executor?  What  should 
prefbnt  a  testator,  appointing  two  persons  executors; 
metoing  one  only  to  have  the  duty ;  for  which  a  com- 
pensation is  given  to  him  ?  That  would  have  the  effect 
of  leaving  the  other  the  full  benefit  of  the  appointment. 
If  it  was  absolutely  necessary,  that  both  should  be  in- 
cluded, or  both  excluded,  and  there  was  no  alternative,  I 
do  not  know,  that  I  should  not  rather  elect  to  let  in  the 
evidence  of  intention  for  one,  though  the  consequence 
would  be  to  let  in  the  other  to  the  benefit,  than  upon 
the  ground  of  the  legacy  to  one  for  his  care  and  trouble 
to  exclude  the  'evidence  for  the  other;  for,  at  most, 
there  is  but  an  interference  from  that  legacy,  absolutely 
and  entirely  to  exclude  the  other :  certainly  a  strong  in- 
ference :  but  only  an  inference ;  and  there  is  something 
in  the  argument,  that  it  might  proceed  from  the  parti- 
cular situation  of  the  co-executor ;  that  it  might  be  in- 
tended to  give  him  the  legacy  for  care  and  trouble, 
without!  excluding  him  from  the  residue ;  the  other 
executrix  being  an  infant ;  who  could  not  take  any  part 
^t  the  office.  The  legacy  being  given  for  the  extra 
duty,  die  inference  is  somewhat  weakened  even  against 
liiiB.  I  must  therefore  hear  the  evidence:  but  I  shall 
hear  it  de  bene  esse;  for  it  may  turn  out  nothing;  and 
then  it  will  be  necessary  to  decide  the  other  question;  of 
considerable  importance;  being  one,  that  never  received 
m  determination.  If  the  evidence  is  strong,  and  decisive 
of  the  intention,  I  shall  hold,  that  it  must  operate  at  least 
in  fiivour  of  the  person,  in  whose  favour  it  is  produced ; 
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and  consider  afterwardsi  what  effect  that  ^rill  have  mth 
reference  to  the  other  executor.    . 


The  evidence  was  read. 

For  the  next  of  Kin.  ^ 

This  evidence  amounts  to  no  more  than  declarationB 
of  a  person,  making  a  temporary  arrangement  oC  her 
affairs.  Upon  the  face  of  this  instrument  an  intention 
appears  to  make  some  other  disposition,  if  she  Uved; 
and  she  lived  long  enough  to  have  ample  time  to  make 
any  other  arrangement.  Little  reliance  is  to  be  placed 
upon  such  declarations ;  some  of  which  were  even  pre- 
vious to  the  date  of  this  paper ;  and  might  have  been 
abandoned  entirely,  or  in  part,  at  the  time  of  making  it. 
The  language  of  the  witnesses  is  very  loose ;  and  they 
specify  no  time:  so  that  the  period  is  ascertained  only 
by  reference  to  the  death  of  Lady  Wynne ^  mentioned  by 
one  of  the  witnesses.  Mr.  J.  Puller's  opinion,  expressed 
in  Nourse  v.  Finch,  was,  that  the  evidence  ought  to  be 
confined  to  the  time  of  making  the  will;  and  though 
certainly  the  decisions  have  gone  to  evidence  subsequent^ 
I  do  not  know,  that  evidence  antecedent  to  the  will  has 
been  the  foundation  of  any  decision. 


The  Master  of  the  Roll§. 
A  strong  foundation  for  the  evidence  is  laid  in  the 
circumstance,  otherwise  very  extraordinary,  the  appoint- 
ment of  a  child  to  be  executrix.  The  intention  .con- 
tinues certainly  to  notice  her.  She  is  introduced  into 
the  will;  for  what  purpose?  A  child,  to  be  exeqn- 
trix;  and  meant  to  take  nothing!  A  very  little  evi*^ 
dence  in  aid  of  that  circumstance  is  sufficient.  It  is 
almost  sufficient  of  itself,  without  any  evidence,  to  jus- 
tify the  conclusion.  Under  the  circumstances  the  rpi^e- 
aumption,  which  is  raised,  not  firom  any  thing  relating 

to 
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to  herself,   but  from  the  legacy  to  the  other  cxecutori 
does  not  operate  against  her. 


The  Decree  declared    that  the  residue  belonged  to 
Mary  Jones  {2). 

(2)  Ante,  Seley  v.  Wood,  71.    Sadler  r.  Turner,  Vol.  Vllf , 
617,  and  the  refereDces  in  the  notes,  622.    I,  362. 
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MURRAY  V.  LORD  ELIBANK. 

nnHE  bill  was  filed  by  the  infiuit  children  of  Lord 
Elibank ;  stating  the  proceedings  in  the  cause,  Lady 
EUbank  v.  Montolieu{3),  and  the  decree,  directing  the 
Master  to  approve  a  proper  settlement,  to  be  made  by 
the  Defendant  Lord  Elibank  on  the  Plaintiff*  Lady  £/f- 
banky  his  wife,  and  her  children  by  him,  regard  being 
had  to  the  extent  of  her  fortune  and  the  settlement 
already  made  upon  her  by  Lord  Elibank, 

The  bill  farther  stated,  that  before  any  report  Lady 
Elibank  died  intestate ;  and  prayed,  that  it  may  be  de- 
clared, that  the  Plaintiffs  and  the  Defendant  Alexander 
Murray,  another  child  of  Lord  and  Lady  Elibank,  have 
under  the  Decree  of  the  19th  February,  1801,  a  right  to 
have  a  provision  made  for  them  out  of  the  said  one-fourth 
of,  the  personal  estate  of  Lady  Cranstoun;  and  that  it 
may  be  referred  to  the  Master  to  approve  of  a  proper 
settlement  to  be  made  by  the  Defendant  Lord  Elibank 
upon  the  Plaintiffs  and  the  Defendant  Alexander  Murray , 
being  all  the  children ;  regard  being  had  to  the  extent 

of 

(3)  Reported  ante,  Vol.  Y,  737.  See  the  references,  and 
the  note,  II,  60U. 
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of  the  fortune  of  Lady  EUbank,   and  the  tettlfiiiitiit. 
already  made  by  Lord  EUbank. 

To  this  bill  the  Defendant  MontoUeu  pnt  in  a  de* 
murrer. 


Mr.  Alexander  and  Mr.  Cooke,  in  support  of  the 
BiU. 
The  question  iS|  whether  the  children  are  ^ititled  to 
sustain  a  supplemental  suit ;  so  as  to  have  the  benefit  of 
the  decree.  This  right  is  purely  a  creature  of  the  Courts 
of  Equity  of  this  country.  Upon  principle  why  should 
the  interest,  given  by  the  decree  to  particular  persons, 
beyond  the  interest  of  the  parent,  depend  upon  the  acd« 
dent  of  death  ?  But  the  interest  of  the  children  rests 
most  safely  on  the  uniform  practice.  In  Rowe  v.  Jack^ 
son  (4)  it  was  said  by  Mr.  Madocks,  and  assented  to  by 
the  Court,  that,  where  a  husband  sues  for  his  wife's 
fortune,  and  is  decreed  to  make  a  proposal  for  a  settle* 
ment,  and  the  wife  dies,  the  husband  shall  be  compelled 
to  carry  it  into  execution  for  the  children ;  and  he  cited 
a  manuscript  case  for  that ;  and  observed,  that  the  same 
thing  was  said  by  Lord  TJiurhw  in  1779,  upon  a  motion 
by  Mr.  Mansfield :  but  it  is  otherwise,  if  the  wife  dies 
before  the  decree.  It  is  now  decided,  that  the  creditors 
of  the  husband  are  exactly  in  the  same  situation.  An 
order  was  made  by  Lord  Alvanley^  enforcing  the  Equity 
for  the  children  after  the  death  of  the  wife,  even 
against  the  assignment  of  the  husband.  It  does  ^ot 
appear,  whether  the  husband  had  carried  in  a  proposal 
before  the  death  of  the  wife,  or  before  the  assign- 
ment :  but  that  cannot  make  a  difference :  as  the  mere 
proposal  could  not  bind  more  than  the  decree,  in  obe- 
dience to  which  it  is  made.     The  rule  is  now  clearly 

settled, 

(4)  2  Dick.  604.    Stated  also  from  a  manuscript  note  of 
Mr.  RomiUy. 
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settled,  that  the  children  have  through  their  mother  an 
interest  in  her  fortune*  The  uniform  language  of  the 
Court  iSi  that  the  hiisband  shall  go  before  the  Master ; 
and  lay  proposals  for  a  settlement  upon  the  wife  and 
children.  It  appears  from  Hearle  ▼•  Greenbank(5)t  that 
Jjoxd Hardwicie  so  considers  it;  and  seems  to  think^  that 
decree  might  be  made  after  the  death  of  the  wife ;  the 
children  even  after  her  death  having  a  right  against  the 
father  for  a  provision.  But  here  is  a  decree^  establishing 
this  right  of  the  children  in  the  life  of  the  wife ;  lufid 
the  settlement  is  to  be  considered  as  made  at  the  date  of 
the  decree ;  and  in  the  nature  of  an  agreement  sanctioned 
by  the  Coiurty  giving  the  husband  the  fortune  upon 
terms.  In  Martin  v.  Mitchell^  the  case  before  Lord 
Thurhw  m  1779,  the  Court  after  the  death  of  the  wife 
before  a  settlement  carried  the  proposal  into  execution 
^gaiAst  an  assignment  to  a  creditor. 


86 


1804. 


MURBAY 
V. 

Lord 
Eubank^ 


Mr.  Richards  and  Mr.  W.  Agar,  in  support  of  the 
Demurrer. 
In  the  case,  either  of  a  sum  of  money,  the  property 
of  a  married  woman,  which  belongs  to  her  husband  in 
lier  right,  or  a  bond  or  note,  a  chose  in  action,  or  what 
Lord  Alvanley  called  a  chose  in  equity,  which  the  hus- 
band may  recover,  but,  if  he  does  not,  will  survive,  the 
debtor  may  pay  the  husband ;  who  may  release  him.  It 
u^  his  pr9perty,  subject  to  the  contingency  of  survivor- 
ahipf  A  Court  of  Equity  will  not  assist  liim ;  unless  he 
will  make  a  settlement :  but»  if  the  wife  does  not  desire 
a  settlement,  the  Court  will  not  make  one  for  her ;  and 
it  has  been  held,  that  the  Court  cannot  refuse  to  the 
wife  the  power  of  giving  the  property  to  her  husband. 
It  is  the  property  of  the  husband ;  to  be  extended  to  the 
wife  and  children,  if  she  thinks  fit;  but  tlic  Court 
*  would  not  upon  her  desire  in  Court  permit  her  to  give 

it 


[•87] 


(5)  ZAtk.  685;  see  page  717. 
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it  to  any  one  else ;  as  she  might,  if  it  was  her*s,  indepeiH 
dent  of  the  Equity,  the  Court  attaches  upon  it.  Having 
not  the  property,  but  an  Equity  only,  she  has  no  interest 
to  give  up.  There  is  no  analogy  therefore  to  the  case 
of  a  fine ;  in  which  an  interest  does  pass.  The  trus-* 
tee  is  justified  in  paying  the  husband :  but  if  the  wife 
had  an  interest  in  it,  he  would  be  answerable  for  that 
to  her. 


[♦88] 


But,  supposing  the  wife  to  have  some  interest,  can 
the  children  have  any?  If  she  is  dead,  they  cannot 
come  here  for  a  settlement :  Scriven  v.  Tapley{G).  It  is  v 
said,  the  Court  has  by  the  decree  given  them  an  interest. 
They  were  not  parties  before  the  Court  at  the  time  that 
decree  was  made.  They  have  no  more  interest  in  the 
property  than  a  stranger;  but  are  considered  by  the 
Court  in  a  manner  comprehended  in  the  mother,  while 
she  exists ;  who  is  therefore  allowed  to  extend  her  plan 
of  provision  to  them ;  but  not  as  distinct  and  separate 
objects,  having  an  interest  independent  of  her.  Sup- 
pose, Lady  j5/t6a»i  had  waived  the  order  for  a  settle- 
ment ;  and  desired  the  money  to  be  paid  to  her  husband: 
the  Court,  considering  the  Equity  her's,  would  have 
held,  that  she  might  disappoint  her  children.  The  pro- 
posal, not  completed  and  carried  into  execution  by  the 
Court,  is  only  an  ofier ;  and  if  the  wife  dies,  before  it 
is  carried  into  execution,  the  husband  is  remitted  to  his 
legal  right.  In  all  these  cases  every  thing  is  given  with 
reference  to  the  wife :  nothing  independent  of  her. 
Only  two  authorities  are  produced  for  making  any  order 
for  the  benefit  of  the  issue  of  the  marriage  after  the 
death  of  the  wife :  the  one,  Rowe  v.  Jackson ;  a  very 
short  note;  the  other,  an  order,  made  by  Lord ^/vaitfey 
*  upon  petition,  by  some  slip  in  the  absence  of  the  assign 
nees ;  who  were  not  parties ;  and  without  even  inquiring, 

whether 


(6)  Amb.  50Q.    2  Eden,  937. 
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whether  they  had  any  objection  to  it  The  property  was  .1804. 
very  small;  which  perhaps  might  have  had  some  influ-  jji^^'^ 
ence.     The  Court  cannot  say,  what  proportion  the  wife  ^^ 

would  have  settled  upon  herself,    and  what  upon  her  Lord 

children.  In  Macaulay  v.  Phillips  {7)  it  was  held,  that  Eli  bank. 
the  decree  gave  no  interest  to  the  husband :  but  it  sur- 
.▼ired  to  the  wife ;  and  Lord  Ahanley  says,  if  she  died, 
notw^hstanding  his  proposal  he  would  have  been  entitled. 
That  opinion  was  given  by  Lord  Ahanley  with  great  de- 
liberation ;  and  takes  the  distinction  between  a  settlement, 
approved  by  the  Court,  and  a  mere  proposal. 

The  Lord  Chancellor. 

There  are  two  points  upon  this  demurrer :  one  of  the 

form :  the  other  upon  the  merits.     If  the  wife  has  this    Fime  coverie 

£quity  for  a  provision  for  herself  and  her  children,  up  may  waive  her 

to  the  moment  of  the  completion  it  is  competent  to  her  ®q^»^y  for  a 

.^  give  it  to  her  husband.    A  great  variety  of  proceedr  ■yj*®"*®'**  °^* 

inirs  have  occurred,  in  which  the  Master  has  stated,  that 
«*  '  '  property,  even 

with  reference  to  the  point  of  settlement  the  party  had  ^^^  ^^ 
waived  it ;  and  I  apprehend,  it  will  be  found,  that  she  Order,  at  any 
may  between  the  period  of  the  order  and  her  death  waive  time  before 
the  benefit  of  that  order.     The  question  then  is,  if  be-  its  completion, 
tween  the  date  of  the  order  and  her  death  she  does  not 
by  some  authoritative  proceeding  express  an  alteration  of 
her  mind,  whether  that  order  is  to  stand  for  the  benefit 
of  the  children.     The  two  decisions,   that  have  been 
mentioned,  are  strong  authorities  for  that.     Let  an  in- 
quiry be  made  into  the  circumstances  of  those  cases ;  and 
as  to  the  latter,  whether  the  assignees  of  the  husband 
were  heard,  or  not. 


[89] 
Mr.  Alexander,  for  the  PlaintifTs,  stated  the  case  of     July  20ih, 

Martin  v.  Mitchell,  from  the  Register's  Book,,  in  which 

the 

(7)  Ante,  Vol.  IV,  15;  see  19,  and  the  references  in  the 
note. 
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the  motion  before  Lord  Tkurlaw  in  1779  was  made.  lit 
1777  a  decree  was  made  for  an  accounti  and  that  what 
lAould  be  found  due  to  Hannah  Feoms  should  be  paid 
into  Court,  to  her  separate  account,  .with  the  usual  di- 
rectioii  for  a  settlement*  The  sum  of  SOOO/.  was  by  the 
Report  stated  to  be  due,  and  was  carried  oyfer.  After 
her  death,  in  1779,  the  motion,  referred  to  in  Rawe  v. 
Jackson,  to  pay  that  sum  to  the  husband,  was  made, 
and  refosed ;  and  an  order  was  made,  directing  the  hus- 
band to  go  before  the  Master,  and  execute  the  order 
fbr  a  proposal.  That  proposal  was  carried  into  effect 
by  petition  at  the  Rolls ;  and  imder  another  order 
in  1803,  stating  all  the  proceedings,  the  children  were 
paid. 


It  appears  from  these  cases,  that  the  equity  of  the 
wife  does  survive  to  the  children ;  and  their  only  mode 
of  availing  themselves  of  this  interest  is  by  supplemental 
BOL  The  case  of  Maeaulay  v.  Philips  is  not  applicable. 
The  dictum  of  Lord  Altanley  would  have  been  inaccu- 
rate, if  there  had  been  any  children:  but  there  were  no 
children.  It  amounts  to  no  more  than  that  the  proposal 
did  not  sever  the  joint  tenancy  between  the  husband  and 
wife.  If,  as  your  Lordship  has  observed,  the  wife  can 
waive  her  right  imder  the  order,  for  the  benefit  of  her 
children  and  herself,  that  cannot  affect  a  case,  where 
she  has  not  waived  it,  and  is  dead. 


[•90] 


The  Lord  Chancellor. 
The  question  is,  what  is  the  effect  of  such  an  order, 
as  constituting  a  right  in  the  issue  to  a  provision,  if  the 
wife  dies  without  any  act  done  after  the  date  of  that 
order.  If  this  case  had  been  antecedent  to  the  period, 
when  the  manuscript  case,  to  which  Mr.  Madocks  al« 
*  luded,  was  decided,  it  would  have  been  very  difficult, 
consistently  with  what  the  Court  does  with  the  wife's  pro- 
perty, to  say,  there  was  such  a  right  as  is  now  asserted, 

upon 
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upon  a  proceeding,  that  went  no  farther  than  an  order  1804, 
to  lay  a  proposal  before  the  Master.  The  husband,  m^^*^^ 
where  he  can,  is  entitled  to  lay  hold  of  his  wife's  pro-  n. 

f&tty ;  and  this  Court  will  not  interfere.     Previously  to         Lord 
a  bill  a  trustee,  who  has  the  wife's  property,  real  or      Eubamk* 
personal,  may  pay  Ae  rents  uid  profits,  and  may  hand  ^^^^^'^^ 
orer  the  personal  estate,  to  the  husband.    Lord  Ahan*  ^     .      ... 
ley  in  Maeaulay  v.  Philips  has  laid  down,  that  after  a  of  wife's  pro- 
bill  filed  the  trustee  cannot  exercise  his  discretion  wpon  perty;  and 
that ;  that  the  bill  makes  the  Court  the  trustee,  and  this  Court  will 
takes  away  his  right  of  dealing  with  the  property,  as  he  ^^^  interfere, 
had  it  previously.    I  have  heard  that  otherwise  stated  in    Previously 
this  Court,"  at  the  Bar,  at  least.     But  that  case  is  th€l  *®  *  ^^  * 
last;    and,  I  think,    contains  very  wholesome   doctrine  ^^^ 
upon  that  point.     I  should  have  supposed,    a  decree  „,y  ^^^ 
made  in  the  cause  proceeded  upon  the  right  or  equity  personal  pro- 
in  the  wife  at  the  filing  of  the  bill ;  for  decrees  are  only  perty,  or  the 
declarations  of  the  Court  upon  the  rights  of  the  par-  rents  and  pro- 
ties,  when  they  begin  to  sue.    The  wife  is  entitled  to  ^^  ®f  her 
call  for  a  declaration,  that  she  then  had  a  right  to  a  pro-  '^**  ®*^^*  ^ 

vision  for  herself  and  her  children ;  and  yet  it  is  clear,      ^     ^ 

"^  not  after  a 

after  such  a  bill  filed   she  might  come  into  Coiurt,  and  |^m  ^^ed 

consent  to  her  husband's  having  the  fund  entirely  under 
his  dominion.  If  she  does  not,  the  Court,  by  the  de- 
cree, orders  a  proposal  to  be  made  for  a  settlement  upon 
the  wife  and  issue. 

It  has  been  truly  observed,  that  this  doctrine  is    a  ' 

mere  creature  of  the  Court,  founded  altogether  in  its 
practice.     The  case  of  Macaulay  v.  Philips  proves,  what 
I  should  have  had  no  doubt  upon,  that  notwithstand- 
^ing  that  order  for  a  proposal,  if  either  party  died,  while       [  *91  ] 
it  rested  merely  in  proposal,  that  would  not  affect  the    Xotwith- 
right  by  survivorship  as  between  the  husband  and  wife,  staadiog  an 

There  Order  for  a 
proposal  for  a  settlement,  under  the  eqnity  of  a  married  woman,  by 
the  death  of  either,  while  resting  in  proposal,  the  right  by  survivor- 
ship, as  between  the  husband  and  wife,  is  not  affected. 
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1804. 


Murray 

Lord 
Eubank. 


[  ♦9a] 


There  were  no  children  in  that  case  certainly.  It  hf 
not  unfrequent,  where  the  Master  makes  his  Report 
after  a  decree,  for  him  to  state,  that  the  parties  had 
declined  to  lay  a  proposal  for  a  settlement  before  him. 
That  has  occurred,  since  I  have  sat  here :  but,  when 
at  the  Bar,  I  was  frequently  ccthcemed  in  this  final  ar- 
rangement; that,  notwithstanding  such  order  by  the  ori- 
^nal  decree,  upon  farther  directions  the  wife  came; 
consenting,  that  the  fund  should  be  taken  ouf  of  Court; 
and  was  permitted  to  do  so.  If  therefore  the  issue  haye 
a  right  against  the  father;  it  is  dependent  altogether 
upon  the  will  of  the  mother.  There  is  perhaps  some 
difficulty  in  making  all  the  principles  of  the  Court  upon 
this  subject  consistent  with  the  notion  of  such  right  in 
the  children:  but  it  is  not  for  me  to  reconcile  all  these 
principles,  if  there  is  practice  sufficient  to  establish  a 
given  course  as  to  that.  In  Rawe  v.  Jackson,  and  lean 
from  my  own  memory  confirm  both  accounts  of  that 
case,  upon  an  appUcation,  where  it  was  necessary  to 
consider,  whether,  the  wife  never  having  expressed  any 
change  of  opinion  between  the  period  of  the  order  for 
a  proposal  and  her  death,'  that  order  gave  the  children 
any  right,  Mr.  Madocks  stated,  that  it  was  not  according 
to  the  practice  after  that  order  to  permit  the  husband 
to  avail  himself  of  the  death  of  the  wife  to  take  the  fund, 
leaving  the  children  unprovided.  His  authority,  always 
considerable,  is  in  that  instance  peculiarly  to  be  regarded; 
as  he  referred  to  another  case,  in  which  Lord  Thurhw 
was  satisfied,  that  such  was  the  rule;  and  acted  upon 
it.  But  it  does  not  rest  there ;  for  in  a  subsequent  case 
it  is  clear  from  the  Register's  Books,  that  Mr.  Mans- 
field  after  the  death  of  the  wife  moved,  that  a  sum  of 
money  should  be  paid  to  the  husband,  and  Lord  Thurlow 
♦refiised  that  appUcation,  upon  the  ground,  that  the 
order  for  a  proposal  on  behalf  of  the  children  was  an 
obstacle.  That  was  followed  by  what  Lord  Alvanley  did, 
upon  a  petition ;  whether  regularly  or  not,  will  not  shake 

the 
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the  doctrine,  considering  what  had  heen  done  before.  In 
that  instance  Lord ^/rait/ey  would- not  deliver  out  that 
small  sum,  Uttle  more  than  300L,  until  satisfied,  that 
there  was  some  provision  for  the  children. 

Taking  all  this  together,  however  numerous  the  diffi- 
<:ulties  upon  it,  it  is  too  much  for  me  to  say,  upon  the 
argument  of  a  demurrer,  all,  that  has  .been  done  in 
the  cases  referred  to,  is  to  go  for  nothing,  because  it 
is  difficult  to  say  ab  ante,  it  should  be  done ;  and  that 
I  am  to  set  up  a  different  course  of  practice.  I  agree 
also  with  Mr.  Alexander  as  to  the  dictum  of  Lord  Al- 
vanley  in  Macauley  v.  Philips;  which  construction  is  ne« 
cessary,  to  make  him  consistent ;  and  attention  being 
^ven  to  the  circumstance,  that  there  were  no  children, 
there  is  no  inconsistency  in  that  case.  The  principle 
must  be,  that  the  wife  obtained  a  judgment  for  the  chil- 
dren, liable  to  be  waived,  if  she  thought  proper :  other- 
wise to  be  left  standing  for  their  benefit  at  her  death. 

Next,  as  to  the  form:  if  the  children  have  acquired 
a  right  by  the  judgment  in  the  former  suit,  it  is  subse- 
quent to  the  institution  of  the  proceeding  in  that  suit ; 
and  unless  they  can  apply  by  petition,  under  the  liberty 
to  apply,  I  do  not  see,  how  they  can,  except  by  supple- 
mental bill. 

The  demurrer  therefore  ought  to  be  over-ruled.  If 
upon  the  hearing  of  the  cause  this  should  turn  out  to  be 
wrong,  it  is  infinitely  better,  that  it  should  go  to  the 
House  of  Lords  upon  a  full  hearing  (  8  )• 


92 


1804. 


Murray 

V. 

Lord 
Eubank. 


(8)  A  Decree  was  afterwards  made  for  the  Plaintiffs: 
jiO%i,  Murray  V. Lord Elibank,\o\.li\l\,\.  XIV, 496.  See 
Uoyd  V.  WiUiafM,  1  Madd.  450.  Sieinmetz  v.  Halthin,  1  Giyn 
If  Jam.  64. 
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1804. 
Amg.  lit. 
Fleft  of  the 

sUtate  of 
Limitations 
by  an  eiLe- 
cator»  the  tes- 
tator having 
died  in  1786, 
though  pro- 
bate was  not 
taken  till  1802, 
allowed :  the 
allegation  of 
the  bill  upon 
a  fair  con- 
atmction  be- 
ing, that  the 
Defendant  had 
possessed  the 
personal  es- 
tate, and 
ttierefore 
might  have 
been  sned  as 
execntor  de 
mm  tort,  pre- 
▼ioosly  to 
1702. 


WEBSTER  r- WEBSTER. 

^HE  bill  stated,  that  William  Webster  was  indebted 
to  Thomas  Webster  in  the  sum  of  19/.  lO^.  \Qd. ; 
and  that  all  the  debts  of  WiUiam  Webster^  at  the  time  of 
his  death,  except  that,  were  paid.  He  died  in  1766; 
haying  by  his  Will  given  several  legacies ;  and  appointed 
the  Defendant  his  liole  executor,  who  proved  the  Will 
in  1802,  and  took  upon  himself  the  burthen  and  execu- 
tion thereof;  and  possessed  himself  of  all  the  testator's 
personal  estate  and  effects ;  and  Thomas  Webster  in  his 
life-time,  and  the  Plaintiff  since  his  decease,  severally 
applied  to  the  Defendant  f6r  payment.  Thomas  Web^ 
ster  died  in  1792.  The  Plaintiff  was  his  surviving  exe- 
cutor. 

The  bill  then  alleging,  that  the  Defendant  possessed 
himself  of  the  testator  WiUiam  Webster's  personal  es- 
tate, as  aforesaid,  prayed  an  account  and  payment  of 
the  Plaintiff's  debt. 

The  Defendant  put  in  a  plea  of  the  Statute  of  Limi- 
tations* 

The  Lord  Chancellor  objected,  that  as  there  was 
no  representation  till  1802,  there  was  no  person  who 
could  be  sued,  and  therefore  the  Statute  could  not  be 
pleaded  (9). 

Mr.  RoupeB,  in  support  of  the  plea,  said,  that  the 
Defendant  was  executor  de  son  tort,  at  least;  and  with- 
out probate  was  executor  to  all  purposes,  except  bring- 
ing an  action. 

Tfie 


(9)Jomffe  V.  Pitt,  2Vern.  604.     1  Eq.  Ca.  Ab.  306. 
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7%^  Lord  Chancellor  admitted,  that  he  might  be 
charged  as  executor  de  son  tort,  if  it  was  proved,  that  he 
had  done  any  act (10);  and  thought  the  plea  good  upon 
the  circumstances  stated  in  the  ImII  ;  considering  the  alle- 
gation upon  a  &ir  construction  to  be,  that  the  Defendant 
had  possessed  himself  of  the  estate  and  effects  of  this 
testator  previously  to  l7dS ;  and,  if  so,  an  action  might 
have  been  brought  at  the  moment;  and  consequentiy 
not  only  a  cause  of  action,  but  an  opportunity  of  suing 
arose,  in  1790. 


1804. 


WBBSTB& 

Wbbstbx. 


The  Plea  was  allowed  (11)* 


(10)  This  is  not  to  be  nn- 
derstood  as  inclading  acts  of 
necessity  or  hnmanity.  In  a 
note  to  Dyer,  166,  b.  a  case  is 


noticed  of  the  widow  milk- 
ing cows,  as  not  falliDg  under 
that  description. 

(11)  Bea.  El.  PI.  Eq.  167. 
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I 


Rolls. 

1804. 

June  XUJu 

Amg.%L 

N  1788  Cooke  and  Kilner  carried  on  business  in  Lon->    An  nncertifi- 
don,  as  cotton  merchants;  and  Cooke  and  Wilkinson  cated  bank- 
also  carried  on  business  in  London,  as  merchants.    On  "*?*»  ^^  ^^ 

flie  12th  oiMay  in  that  year  a  separate  Commission  of  °*.    »  ^"*  •^ 
-^  w^  ^  A  qaire  property 

Bankruptcy  issued  against  Cooke.     On  the  16th  of  the  ^  i     for  the 

same  month  a  joint  Commission  issued  against  Cooke  creditors, 
and  Kilner;  and  on  the  SOtii  a  joint  Commission  issued  Therefore, 
against  Wilkinson  and  Cooke.    In  November  1789,  Cooke  having  en- 
obtained  his  certificate  under  the  separate  Commission;  ^""^d  into  a 

which  Commission,   in  May  1790,  was   superseded,   as  ^•^®'  "^  P"'*- 

f      11^  nership,  the 

fraudulent.  ^ 


The 


creditors  of 


that  partner- 
ship have  no  equity  against  the  assignees,  for  an  account  and  appli* 
cation  to  their  delfts  of  the  property  nsed  or  acqnired  in  that  part- 
nership. 
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1804%  The  bin  was  filed  by  the  assignees  otDoxon,  a  bank' 

p  ^^"'^^  rupt>  claiming  as  a  creditor  of  the  partnership  of  Shep^ 

^^  herd  and  Cooke,  formed  after  those  Commissions  had 

Backhouse,   issued,  and  carried  on  mider  the  firm  of  Shepherd  and 

Company;  stating,  that  the  capital  of  that  business  was 
obtained  by  the  negociation  of  paper;  that  neither  of 
tiliem  advanced  any  property,  that  Doxon  did  not  know, 
[  ^95  ]  *that  Cooke  was  concerned,  till  after  his  dealings  with- 
them,  and  aft;er  Cooke  had  obtained  his  certificSite ;  upon 
which,  when  the  separate  Commission  against  Cooke  was 
superseded,  a  considerable  balance  was  due  to  Doxon, 
and  there  were  effects  belonging  to  that  partnership  of 
Sheplierd  and  Company,  acquired  in  the  course  of  their 
trade,  and  debts  due  to  them,  specifically  bound  to  the 
payment  of  the  debts  of  that  partnership;  several  of 
which  were,  soon  after  the  separate  Commission  was 
superseded,  possessed  and  received  by  the  assignees 
under  the  joint  Commissions ;  and  some  of  the  goods,  so 
possessed  by  the  Defendants,  were  the  identical  goods 
of  Doxon;  charging,  that  Cooke  at  most  was  to  be  con- 
sidered as  having  carried  on  the  business  ( if  entitled  to 
any  benefit  from  the  certificate ),  in  trust  for  the  benefit 
of  his  creditors  under  the  joint  Commissions ;  who  could 
be  entitled  only  to  the  overplus,  after  satisfaction  of  the 
debts  of  the  partnership  of  Shepherd  and  Company. 

The  bill  prayed  an  account  of  the  property  belonging 
to  the  partnership  of  Shepherd  and  Company,  or  which 
had  been  acquired  in  the  course  of  the  business  car- 
ried on  under  that  firm,  at  the  time  of  issuing  the  su- 
persedeas, possessed  or  received  by  the  Defendants,  the 
assignees  under  the  joint  Commissions;  and  that  they 
may  be  declared  specifically  subject  to  the  debts  of  the 
last  partnership  of  Shepherd  and  Company. 

The  defence,  set  up  by  the  assignees  under  the  joint 
Commissions,  was,  that  the  separate  Commission  against 

Cooke 
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<!ooie  was  fraudulent^   and  was  therefore  superseded ;         1804. 
that  the  partnership  oi  Shepherd  and  Company  was  merely 


SVERBTT 

-fictitiousi  and  the  business  carried  on  by  Cooke  alone.  ^^ 

Shepherd  being  a  low  man,  in  indigent  circumstances,  Backhousb. 
put  in  for  a  short  time  by  Cooke  merely  as  a  colour^  be- 
ibre  he  had  obtained  his  certificate;  that  the  capital, 
^upon  which  that  trade  was  carried  on,  consisted  of  [  *96  ] 
the  effects,  which  Cooke  had  withheld  from  his  creditors 
by  means  of  his  separate  Commission,  and  money  ad- 
vanced by  his  fkther-in-law,  or  others,  and  not  of  bills 
negotiated  by  the  partnership.  They  insisted,  that  by 
the  supersedeas  all  the  proceedings  imder  the  separate 
Commission  became  of  no  effect,  as  if  it  had  never  is- 
«ued;  that  the  certificate  was  of  no  avail,  and  the  joint 
Commissions  remaui  in  full  force  against  Cooke. 

^  Mr.  RomiUy  and  Mr.  Stanley ^  for  the  Plaintiffs,  in- 
sisted, that  the  property  acquired  in  the  trade,  carried 
on  during  the  bankruptcy,  b  applicable  in  the  first  in- 
stance to  the  creditors,  whose  debts  were  incurred  dur- 
ing that  trade;  that  an  uncertificated  bankrupt  may 
have  property  and  trade ;  if  the  assignees  do  not  inter- 
fere to  claim  the  property :  he  may  bring  trover :  so  he 
may  enter  in  partnership ;  and  go  on,  till  the  assignees 
interfere:    Chippendale   v.   TomUnson  (1^).      Webb    v. 

Mr.  Piggoti  and  Mr.  Steele,  for  the  Defendants,  con- 
tended, that  there  was  no  equity  to  sustain  this  bill: 
Uiese  Plaintiffs  not  being  creditors  under  any  Commis- 
sion of  Bankruptcy ;  and  having  no  specific  lien,  even 

taking 

(12)  1  Cooke'i  Bank.  Lawi^  428.  See  other  cases  there 
431.   8th  edit,  by  Mr.  Roots,     collected. 

{13)  1  Term  Rep.  Wi. 

You  X.  G  ^ 
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.  1804.         taking  the  goods  to  have  been  supplied  by  Doxan.    Tbe 
right  upon  the  dissolution  of  the  partnership  by  the 


^  supersedeas  being  the  right  of  thd   individual,   liot  of 

Backhouse,  the  creditor^. 

The  Master  of  the  Rolls  stopped  the  evidence ;  de* 
siring  to  be  informed,  how  the  objection  to  the  comp^ 
tency  of  this  suit  could  be  answered, 

[  97  ]  For  the  Plaintiffs, 

In  the  case  of  a  separate  Commission  tlie  creditors 
of  that  house  may  file  a  bill  against  the  assignees  under 
the  Commission  and  the  solvent  partner  Or  his  repre- 
sentatives, for  an  account :  Hankey  v.  Garratt  ( 14  ) ; 
La  Sablomere  v.  Su)mt(m{\5)\  and  other  cases.  The 
ground  is,  that  the  assignees  have  an  interest;  but  as 
trustees  for  the  creditors,  with  whom  the  house  has 
dealt,  as  well  as  for  the  creditors  under  the  Commission. 
Upon  that  ground  in  such  suits  decrees  have  been  pror 
nounced;  directing  accounts  of  the  partnership  trans- 
actions, and  of  the  debts,  and  a  distribution  of  the 
effects  of  the  partnership  aikiong  the  creditors  of  the 
partnership;  permitting  the  other  creditors  to  come  in 
for  the  residue.  This  claim  is  put,  not  upon  lien,  but 
upon  this,  that  the  assignees  having  taken  possession  of 
this  property,  acquired  in  this  partnership,  are  trus- 
tees in  the  first  instance  for  the  creditors  of  that  part- 
nership. 

The  evidence  was  read;  for  the  Plaintiffs,  that  the 
house  of  Shepherd  and  Co.  was  a  regular  house  of  trader 
for  the  Defendants,  that  Shepherd  was  in  very  low  cir- 
cumstances, and  that  Doxan  was  intimate  with  Cooke, 
and  wrote  to  him  about  the  business. 

For 

04)  9  Bto.  C.  C.  457.  (15)  1  GhM$  Bmk.  Law, 
Ante,  VoL  f,  SM.  f«7,  margin.'  8th  edition  by 

Mr.  Roott,  370. 
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For  the  Defendants. 
The  cases  referred  to  have  no  resemblance  to  this. 
Thote  are  cases  of  a  separate  Commission  against  one 
partner*      In  baidnruptcy  by  a  variety  of  modes   the 
creditors  are  classed ;  so  as  to  let  each  class  go  against 
the  fond  they  trusted.      Creditors,   whose  debts  were 
^  contracted  before  the  Commission,  and  claiming  under 
itf  are  in  a  very  different  situation  from  these  creditors. 
This  is  a  new  case :  property  acquired,  and  debts  con- 
tracted, after  a  Commission ;    and  no  ground  therefore 
to  come  into  this  Court  against  Cooke,  either  alone,  or 
as  partner  with  Shepherd. 


1804. 

Everett 

Backhouse. 


[•98] 


Aug.  2(f. 


l^he  Master  of  the  Rolls. 
At  the  hearing  of  this  cause  I  expressed,  and  enter- 
tained, considerable  doubt,  whether  such  a  bill  as  this 
eould  be  sustained.     For  the  Plaintiffs  Hankey  v.  Gav" 
rait  and  La  Sabhmere  v.  Swinton  were  referred  to ;  but 
tipon  looking  into  those  cases  I  find,  they  proceeded 
upon  a  ground,  that  does  not  here  exist  in  fact:  viz. 
that  there  was  joint  property,   out  of  which  the  part- 
ftership  debts  ought  to  be  paid,  before  any  part  of  that 
|iroperty  could  be  appropriated  to  the  debts  of  the  cre- 
ditors under  the  separate  Commission.     But  in  this  in- 
stance there  is  no  joint  property,  out  o*f  which  the  part- 
nership debts  of  Shepherd  and  Cooke  can  be  paid.     It    Under  a  se- 
aeems  at  first  somewhat  strange,  that,  because  one  of  parate  Corn- 
two  partners  happens  to  be  a  bankrupt,  the  whole  of  mission  of 
the  joint  property  shall  be  administered  in  the  same  bankruptcy 
namier  as  if  both  were  bankrupts.      That  however  is  ^^®  i^\^^  P'^r 
what  was  done  in  those  cases,    and  what  frequently  is  ^^.  ^  ^  ^' 
done  upon  petition  in  bankruptcy  ( 16 ).    It  is  necessary,  :r  l  ^      \ 

*^  ners  were 
(1«)  1  Coohe'i  Bank.  Law,  247.  8th  edit,  by  Mr.  Roots,  270.  bankrupU : 

See  the  note,  ante,  Vol.1, 239.  ^>^- '°  »»^*- 

faction  of  the 

joint  debts,  either  by  bill  or  petition :  in  order  to  ascertain  the  sur- 
plus, coustituting  the  separate  interests. 

G2 
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1804.         in  order  to  carry  into  effect  the  principle,  adopted  in 

'^'^         bankruptcy,   that  the  joint  property  ought  first  to' be 

EvERBTT      ^ppjjgj  ^Q  ^jj^  j^jnt  jg|jl;a^     The  assignees  under  the 

Backhouse,   separate  Commission  have  some  right  in  the  property; 

the  right  to  all  of  it;  that  remains  the  separate  pro- 
perty of  the  partner,  against  whom  the  Commission 
has  issued ;  subject  however  to  the  joint  debts,  and  the 
[  ^99  ]  *  claims  oC  his  partner.  It  is  impossible  to  ascertain  what 
that  surplus  will  be,  without  an  account  of  the  joint  debts, 
and  an  application  of  the  joint  property  to  them.  The 
joint  creditors  are  therefore  permitted  either  by  bill  or 
by  petition  to  seek  that  application. 

But  in  this  case  Shepherd  was  engaged  in  partnership 
with  a  man,  who,  as  it  turns  out,  could  acquire  po  pro- 
perty for  himself.  Cooke  was  at  that  time  the  object  of 
three  Commissions  of  Bankruptcy :  one  a  separate  Com- 
mission ;  the  other  two  against  partnerships,  in  which  he 
was  engaged.  It  is  clear,  being  an  uncertificated  bank- 
rupt, he  could  acquire  property  only  for  the  benefit  pf 
his  creditors  under  those  Commissions,  unless  indeed 
under  very  particular  circumstances ;  where  the  assig- 
nees may  by  their  conduct  have  precluded  themselves 
from  claiming  the  property,  which  they  have  permitted 
the  bankrupt  to  acquire  in  the  trade,  in  which  he 
was  afterwards  engaged;  as  in  Troughion  y.  Gitley  {17 )i 
but  in  other  cases,  without  those  particular  circum- 
stances, it  is  perfectly  clear,  the  bankrupt  either  by: 
himself  or  a  partner  acquires  property,  not  for  himself 
or  his  new  creditors,  but  for  the  assignees  under  the 
existing  Commissions,  Cooke  obtained  his  certificate 
under  his  separate  Commission:  but  that  Commission 
being  superseded,  the  certificate  fell  to  the  ground,* 
just  as  if  it  never  had  existed ;  and  he  became  liable  to 

aU 

• 

(17)  Amb.  630.  See  post.  Ex  parte  Martin,  Vol.  XV,  114. 
Ante,  Ex  parte  Broum,  Vol.  II,  67,  and  the  note,  69. 
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^i  the  consequences  of  the  former  Commissions.     The  1804. 

assignees  under  those  Commissions  laid  hold  of  the  pro-      ^  ^^^^ 
perty,  which  apparently  belonged  to  him  and  his  alleged  ,^. 

partner  Shepherd.  When  the  creditors  of  that  partnership   Backhouse. 
come  into  this  Court,  they  cannot  state  the  proposition^ 
stated  in  the  cases,  to  which  I  have  referred :  viz.  that 
there  is  joint  property,  which  is  in  the  first  place  liable 
•to  their  debts;  for  there  is  no  such  property.     The      [  *100  ] 
property,  so  far  as  it  was  Cooke's,  is  not  liable  to  their 
debts,  l)ut  is  the  property  of  the  assignees  under  the 
existing  Commissions.     The  utmost  therefore  they  could! 
have  by  this  bill  would  be  an  account,  how  much  was  the 
property  of  Shepherd.    The  property,  apparently  that  of 
Cooke  and  Shepherd,  would  be  to  be  divided  according 
to  their  respective  interests.     That  is  the  only  relief,  that 
could  by  possibility  be  had  upon  this  bill ;  and  that  is  a 
species  of  reUef  creditors  of  the  solvent  partner  cannot 
come  here  to  seek ;  for  in  effect  it  would  be  a  bill  filed 
by  creditors  of  the  solvent  partner,  (  solvent,  I  mean,  in 
this  respect,  that  there  is  no  Commission  against  him ) 
to  have  ascertained,  how  much  of  the  property  the  as- 
signees and  he  have  at  present  in  common  belonging  to 
him ;  and  to  have  that  property  applied  to  their  debts. 
A  bill  of  that  description  never  was  sustained.     I  have 
stated  the  ground,  upon  which  it  is  necessary  to  allow 
a"  bill  or  petition  to  apply  joint  property  to  the  joint 
debts ;  though  it  is  a  little  strange,  that  the  joint  pro- 
perty of  the  solvent  partner  should  be  treated,  as  if  he 
was  a  bankrupt.     But  there  is  no  such  necessity  here ; 
for  the  partner,  who  is  solvent,  may  maintain  a  suit,' 
and  ascertain  his  right ;  and,  when  he  has  obtained  his 
share  of  the  property,   there  is  no  purpose,  for  which* 
this  Court  should  interfere,   to  administer  his  property 
among  his  creditors :  the  separate  property  of  the  solvent 
JNirtner.     I  cannot  permit  the  bill,  without  laying  down, 
that,  wherever  a  debtor,  has  property  jointly,  or  in  com- 
luon,  tlie  creditors  of  that  debtor  may  file  a  bill  against 

the 
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XB04.         the  person,  with  whom  that  property  was  held  jointly^  or 

^^"'"^  in  common,    to  ascertain,    how  much  belongs   to   the 

^,  debtor ;  that  it  may  be  applied  to  his  debts.    That  can- 

Backhouse,   not  be  contended  upon  any  principle ;  and  therefore  thia 

'  bin  must  be  dismissed. 


[101] 


It  is  unnecessary  to  enter  into  the  other  quesdon^ 
whether  Shepherd  could  be  represented  as  a  real  partner 
at  all  in  this  transaction.  If  not,  and  there  is  consider- 
able doubt  upon  it,  there  is  an  end  of  the  case  upon 
that  ground ;  for  the  whole  property  would  belong  to  the 
assignees.  But  it  is  unnecessary  to  enter  into  that ;  for 
upon  the  other  ground  the  bill  must  be  dismissed.  At 
the  same  time  this  is  a  case  of  hardship  upon  the  ere* 
ditors  dealing  with  this  partnership.  For  that  reason  I 
sliall  not  dismiss  the  bill  with  costs. 


1804. 
Aug.  3(/. 
The  rule,  that 
a  trast  estate 
will  pass  by  a 
general  devise, 
confined   by 
objects,  ap- 
pearing upon 
the  Will,  in- 
consistent 
with  that  in- 
tention. 


MORGAN,  Ex  parte. 

JOHN  WILLIAMS,  a  mortgagee  in  fee,  by  his  Will, 
dated  the  25th  oiJune,  1794,  devised  as  follows: 


a 

€( 
€t 

it 

it 
it 

€t 

ti 

ii 


**  I  give  and  devise  all  and  singular  my  messuages, 
tenements,  lands,  hereditaments,  and  premises,  and 
all  my  real  estate,  of  what  nature,  kind,  or  quality, 
soever,  and  wheresoever  the  same  are  situate  and 
being,  unto  my  niece  Ann  Williams^  daughter  of  my 
brother  Edward  Williams,  of  Caerleon,  tinman,  to 
hold  to  her,  the  said  Ann  Williams,  her  heirs  and  as- 
signs for  ever ;  subject  nevertheless,  and  charged  and 
chargeable  with  the  payment  of  one  clear  annuity, 
rent-charge,  or  sum  of  SO/.,  to  be  issuing  out  of 
all  and  singular  my  said  real  estates,  and  payable 
to  my  said    brother  Edward  WiUiatHs,    by  his    said 

"  daughter 
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?'  daughter  Amh  WilliafM,  her  heirs  and  assigns,  by 
^  yearly  payments,  for  and  during  the  term  of  his  na- 
"  tiiraJ  life." 


Thd  testator  appointed  Ann  Williams   his  testatrix 
and  died  seised  of  several  freehold  estates  in  Juh/  1794 
leaving  his  nephew  Charles  Williams  his  heir  at  law 
who  by  his  Will,    dated  the  30th  o(  November,   1795, 
nade  the  following  devise : 


1B04. 

MORGAM, 

Ex  parte. 
[  102  ] 


CI 


t* 


"  I  do  hereby  give,  devise,  and  bequeath,  unto  my 
said  trustees  Henry  Crump  and  John  Wood,  their  heirs 
and  assigns  for  ever,  all  such  real  estates  as  are  now 
*'  vested  in  me,  by  way  of  mortgage,  the  better  to  enable 
^  them,  my  said  trustees,  Ufid  the  survivor  of  them,  and 
**  the  executors  and  administrators  of  such  survivor,  to 
*'  recover,  get  in  and  receive,  the  principal  monies  and 
*^  interest,  which  may  be  due  thereon.'' 

This  testator  appointed  the  trustees  executors;  and 
died  in  October  1801,  leaving  his  wife  pregnant ;  who 
afterwards  was  delivered  of  a  son,  his  heir  at  law.  The 
mortgagor  having  contracted  to  sell  the  premises,'  an 
mquiry  was  directed,  whether  the  infant  was  a  trustee 
or  mortgagee  within  the  Statute  (18).  The  Madter  by 
his  Report  stated  his  opinion,  that  the  infant  was  not  a 
mortgagee  or  trustee  within  the  Act ;  to  which  Report 
an  exception  was  taken. 

Mr.  Romiliff  and  Mr.  Lewis,  in  support  of  the  Excep- 
tion, noticed  the  fluctuation  upon  this  point,  which  is 
settled  in  Lord  Braybroke  v.  Inskip  ( 19 )  in  this  way ;  that 
a  trust  estate  will  not  pass  by  the  general  words  of  a 
devise,  if  the  purpose  and  object  of  the  testator,  ap- 
parent 


(la)  Sut.  7 /1/i/te,  c.  10. 


(11))  Auto,  Vol.  VIH,  417; 
sec  the  uoto,  111,  349. 
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1804.         parent  upon  the  Will,  are  inconsistent  with  that  inten« 
^*"*'^  tion ;  as  in  this  instance,  by  the  first  Will,  giving  alt 

Ex  parte.  ^^^  estates,  charged  as  to  the  whole  of  them  with  an  an* 
[  *  lOS  1  ^  nuity  of  20L  As  to  the  second  Will,  the  devisor  was 
merely  a  trustee  for  the  mortgagee,  not  the  mortgagee 
himself;  and  he  states  the  purpose  and  object  of  the 
devise  to  trustees;  that  they  may  recover  and  get  in  the 
principal  a^d  interest  of  the  money,  due  upon  the  es- 
tates, of  which  he  was  mortgagee.  Clearly  his  intention 
was  not  to  devise  this  estate,  which  had  fallen  upon  him, 
probably  without  his  being  conscious  of  it. 

The  Lord  Chancellor. 
I  think,  this  infant  is  a  trustee  within  the  Statutes 
The  late  cases  have  taken  this  turn;  that,  where  ge-> 
neral  words  are  used,  and  upon  the  Will  ,^the  testator 
makes  a  disposition  inconsistent  with  the  disposition  of 
that,  which  is  not  his  own,  you  confine  the  general  words.- 
By  the  first  of  these  Wills  every  thing  is  charged  with  an 
annual  out-going  of  SOL ;  which  might  last  longer  than 
the  mortgage.  From  that  circumstance  there  is  incon- 
sistency enough  to  shew,  he  did  not  mean  to  charge  this 
real  estate,  as  real  estate ;  and  it  is  not  charged  upon 
his  personal  estate.  Then,  as  to  the  other  Will,  the 
more  reasonable  construction  is,  that  the  devisor  gave 
his  mortgages  to  these  two  persons,  who  are  his  exe- 
cutors, in  order  that  they  might  use  their  title  under 
his  Will  to  get  in  that  money,  which  by  virtue  of  that 
Will  they  were  to  distribute  as  executors. 


The  Exception  was  allowed. 
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•     ANONYMOUS.  -kiml 

A-  -MimTrriT^   t  -^•^^  "^M. ' 

PETITION,  presented  in  lunacy,  prayed,  among    jj ^  allow-  > 

other  things,  an  allowance  to  *  the  Committee  of  ance  to  the  *  * 

the  estate  for  his  care  and  trouble.  .  Committee  of  ^ 

a  Imiatic's  ^s-  - 

•    Tke  Lard  Chakcbllor  said,  he  did  not  recollect  an  r  jq^,  i  ^** .  . 
mstance  of  allowing  a  Committee  of  the  estate  of  a  lu*  f^'      . 

natic  any  thing  for  his  care  and  trouble;  and  refused  to  m^ 
make  the  Order. 


ANONYMOUS.  >        1804.-      ' 

Aug.  7lA. 
A  PETITION  was  presented  by  the  Committee  of  a'  Repairs  made 

lunatic,  praying  an  allowance  for  repairs  made  with-'  without  a  pre- 

out  a  previous  order;  the  Master's  Report  stating,  that  ▼^ous  order, 

such  repairs  were  necessary.  though  re- 

ported neces* 

sarv   not  al— 
The  Lord  Chancellor  refused  to  make  the  Order  (20).  j^^^  ^  ^^ 

(20)    Post,  Ex  parte  Marion,  Ex  parte  Hilbert,  Vol.  XI,  Committee  of 

397.    See  the  note,  ante,  I,  86.  ■  lunaUc's  - 

tate. 


EDWARDS,  Ex  parte.  1B04. 

Aug.  10th. 
nPHE  object  of  this  petition  was  to  supersede  a  Com*-     Commission 

mission  of  Bankruptcy  for  fraud.  of  bankruptcy 

not  snper- 

Mr.  Richards,  for  a  Purchaser  under  the  Commission,  *    ^      "^ 
objected,  that  it  would  be  very  miscUevous  to  supersede         , '        ,    , 
a  Comnussion,  under  which  purchases  had  been  made ;  ^^^^  made 
and  this  was  a  purchase  under  an  order.  under  it 

7%^  Lord  Chancellor  said,  he  did  not  know  an  in- 
stance of  superseding  a  Commission,  where  there  had 
been  purchasers  under  it. 

No  Order  was  made. 
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ia04.  CHRISTIE,  Ex  parte. 

AMg.  nth. 
Partrownen      ^T^HE  petitioners  were  several  part-owners  of  a  ship^ 
of  a  ship  can-  of  which  the  bankrupt  was  Master.    Upon  an  ac« 

mi^  sat  off  count  stated  between  the  bankrupt  and  Ihe  petitioners 
ti  ^  d  hi  -^^^  other  part-owners  a  balance  was  due  to  the  bank- 
t#  the  bank-  ^P*'  ^^^  petition  stated,  that  the  bankrupt  was  in- 
^fti^ntiiyta^  debted  to  the  petitioners  upon  the  baUuice  of  their  re- 
covint  against  speotive  several  accounts,  distinct  from  the  account 
ttie  debts  dae  relating  to  the  ship ;  and  they  proved  th^r  said  debts 
by  the  bank-  under  the  Commission ;  and  received  dividends ;  and 
ropt  to  tnem  ^  ^.j^^  sums,  so  due  to  the  petitioners,  exceed  the  amount 
^*  of  what  was  due  from  them  to  the  bankrupt,  the  peti- 

tion prayed,  that  the  petitioners  may  be  at  Uberty  to  s0t 
off  their  respective  proportions  of  the  debt,  due  to  the 
bankrupt's  estate  from  them  and  the  other  part-owners 
o£  the  ship,  against  the  several  separate  debts,  due  to 
the  petitioners  by  the  bankrupt ;  and  that  the  petitioners 
may  stand  as  creditors  under  tlie  Commission  for  the 
balance,  instead  of  the  sums  already  proved  by  them. 

Mr.  RomiUyy  in  support  of  the  petition,  stated  the 
question  to  be,  whether  part-owners  of  a  ship  are  so 
distinct,  that  they  may  be  considered  separate  creditors^ 
and  referred  to  Ex  parte  Quiniin  (21 ). 

The  Lord  Cuancsllok  said,  unless  it  could  be  made, 
out,  that  part^wners  of  a  ship  are  not  partners  (^),  this 

was 

(*21)  Ante,  Vol.  Ill,  248 ;  ship  are  tenants  in  common, 

see  the  note.    That  case  is  not  joint-tenants;    the  Lord 

over-ruled,    post,    Ex  parte  Chancellor  on  great  consider- 

'fwogoodf  XI,  517.  atioii  over-rnling  Doddingian 

(22)  In   Ex  parte  Fatm^,  x.Hallet,  1  Fee.  406;  stated 

2FeB.  4*  Eea,  242,  it  was  de-  from  the  Register's  Book  in 

cidcd,  that  part-owners  of  a  Lord   Chief  Justice   Abbot fs 

Treatuc 
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was   nothing  more   than  a  set-off  of  a  separate  debt         ld04« 
against  a  joint  debt.  C^tir. 


The  Petition  was  dismissed. 

TreoHMe  am  Shipping ^  99 ;  and  Court  of  Exchequer,  upon  the 

io  Mr.  BeV$  Sttp.  206.   Lord  authority  of  Lord  Hardwichfs 

Hardwiek^B  judgment,    that  judgment,  held,  that  letting 

they  were  jointly  interested,  a  ship  to  freight  is  a  trade, 

is  in  opposition  to  the  con-  or  in  the  nature  of  trade,  and 

tract;  and  that  letting  the  ship  that  the  owners  of  the  ship 

to  freight  was  a  trade  is  con-  are  partners,   the  case.  Ex 

tradicted  by  E$b  parte  B&wes,  parte  Ymmg,  does  not  appear 

ante,  Vol.  IV,  108.    In  the  to  have  been  brought  to  their- 

Attorney  General  ▼.  Borroda"  attention. 
daik,  1  Pri.  148,  where  the 


£v  parHm 


I  106  ] 
TOMKINSON,  Ex  parte.  1804, 

Ang.  UliL 
f^HIS  petition  was  presented  by  a  bankrupt ;  praying*    Remedy  of 
that  he  may  be  discharged  from  commitment  for  ^  bankrupt 
not  giring  satisfactory  answers.  against  com*' 

mitment  by 

,  the  Commis- 

Mr.  Romilly,   for   the  Assignees^  consented   to   the  -jQ^g--  u-. 

prayer  of  the  petition.  ,^t  of  Babeai 

Ccfpus;  not 
The  Lord  Chancellor  expressed  doubt,  whether  this  by  petitbn. 
should    be   done  by  petitionj    or    by  writ   of  Habecte    Th®  Tega^ 
Cafpus{23).  larityoftho 

commitment 

was  question- 
Mr.  Bicliards  and  Mr.  Cullen,  in  support  of  the  peti-  ^j^j^^ 

tion^  dted^o;  parte  Lingood  (24f);  and  said,  the  peti- 
tioner 

(23)  Ante,   Taylor's  Case,     Hiams,  post,  XVIII,  237. 
Vol.  VIII,  328.  See  Ex  parte         (24)  1  Ath.  240. 
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•  *  ■  * 

1JB04.         tioner  appeared  by  the  affidavit  to  have'beien  delivered' 
Tbii^soN,  ^y  *«  Commissioners  to,  and  to  remain  in,  the  cuatodjr 

3ExpMri&»      ^^  ^^  Messenger. 

* 

The  Lord  Chancellor  expressed  doubt,  whether  the 
Order,  referred*  to,  was  an  authority  for  this  petition;, 
observing  also,  that  the  Warrant  of  the  Commissioners  is 
for  commitment  to  the  County  gaol  (25);  and,  if  he 
was  not  committed^  his  Lordship  had  nothing  to  do 
with  it.     . 

*  The  Lord  Chancellor  some  days  afterwards  refused 
to  make  any  Order  upon  the  Petition.    '  . 

(25)  SUt.  5  Geo.  II,  c.  30,  1. 16. 


[    107] 
.1804.  . 

Aug.  lOM, 
.1914.   . 
A  joint  and 
separate  cre- 
ditor mast 
elect  against 
which  estate 
to  go  in  the 
first  instance; 
and,  electing 
to^go  against 
the 'joint  es- 
tate, he  has  no 
preference  to 
the  other  joint- 
creditors  tipon 
the  surpltfs  of 
the  separate 
estate  beyond 
the  separate 
debts. 


BE  VAN,  Ex  parte. 

A  COMMISSION  of  bankruptcy  issued  against  the 
partnership  of  Homsby  and  Esdaile.  Homsby  had 
demised  to  Dorset  and  Co.  an  estate  for  1000  years,  to 
secure  the  sum  of  15,000/.,  and  such  further  sum  as 
Hornsby  and  Esdatle  should  be  indebted  to  Dorset 
and  Co. ;  and  by  a  bond,  of  the  same  date,  Homsby  and 
Esdcdle  became  jointly  and  severally  bound  to  Dorset 
and  Co.  in  the  sum  of  50,000/. ;  to  be  void  upon  pay- 
ment of  the  sum  of  15,000/.,  &c.  By  a  subsequent  deed, 
reciting,  that  another  partner  had  been  taken  by  Dorset 
and  Co.,  and  that  the  debt  was  increased,  Homsby  and 
Esdatle  covenanted,  that  the  said  bond  should  be  a  secu- 
rity, as  if  given  to  the  new  partnership.  By  other  deeds 
Homsby  appointed  certain  estates  to  Dorset  and  Co.  in 
fee,  to  secure  the  sum  of  15,000/.,  and  all  sums  to  be- 
come due,  &c. ;  and  another  freehold  messuage  was  de- 
mised by  Homsby  and  Esdaile  for  500  years,  for  the 

same 
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;«ame  purpose.  .  Another  joint  security  was  executed  by 
lussignment  of  a  debt  and  other  things ;  and  by  another 

.  deed  they  covenanted  severally  and  respectively  to  pay,  &c. 
Dorset  and  Co.  also  became  bankrupts.    They  were  the 

.only  joint  and  several  creditors  otJfomsby  and  Escfaih^ 
and  were  admitted  to    prove    against  the  joint  estate 

, under  an  Order;  reserving  the  consideration!  whether 
they  might  prove  in  respect  of  the  joint  and  several 
bonds  and  covenants  of  Homsby  and  Esdaile  against  the 
separate  estate  of  each^  of  which  there  was  a  consider- 
able, surplus,  until  after  the  separate  creditors  should 
have  been  paid  the  whole  (S6). 

The  petition  was  presented  by  the  assignees  o{  Dorset 
and  Co. ;  praying,  that,  after  the  separate  creditors  are 
*  paid,  the  assignees  of  Homsby  and  Esdaile  may  pay  to 
the  petitioners  the  surplus  of  the  respective  estate  and 
effects  of  Homsby  and  Esdaile* 


.1804. 


Bbvak, 
,JSx  parte. 


[  ♦108  ] 


Mr.  RomiUy  and  Mr.  Cullen,  in  support  of  the  Pe* 
tition. 
Admitting,  upon  Ex  parte  Rowlandson  (27.)  that  these 
petitioners  must  in  the  first  instance  elect  between  the 
joint  and  separate  estates,  the  question  is,  whether  after 
payment  of  the  separate  creditors,  having  this  bond  and 
also   these  covenants  by  different  instruments,  they  are 

not 


(2fl)  Ante,  Vol.  IX,  22a. 

(27)  3  P.  m//.  405.  Cookies 
Bamk,  Law,  vol.  i,  240,  5th  ed. 
8lh  edit,  by  Mr.  Roots,  273. 
Ex  parte  Blankenkagen,  and 
other  cases,  collected  by  Mr. 
Cooke.  Ex  parte  Hay,  post. 
Vol.  XV,  4.  Ex  parte  Lid- 
deli^  2  Rose,  34.  Ex  parte 
Adam,    1  Ves.  ^  Bea.  40.3. 


2  Rose,  36.  Ex  parte  Bigg^ 
2  Rose,  37.  Ex  parte  Hus^ 
band,  5  Madd,  410:  but  where 
the  contract  Is  for  doable  se- 
curity against  distinct  Finns, 
though  consisting  of  the  same 
indi?idaab,  the  creditor,  if 
ignorant  of  their  connection, 
may  pro?e  pgainst  both. 
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1804.         not  entitled  in  preference  to  the  other  joint  creditors; 

^^^  according  to  the  casei  Ex  parte  Vaughan,  stated  ( 28 )  in 

JBs  varies      ^^  p€urte  Itawkmdgon*    In  Ex  parte  Band  (  S9)   Lord 

Sardwicke^B  opinion  seems  to  be,  that  the  creditor  by  a 
joint  and  several  bond  was  entitled  to  satisfiKtion  oat  of 
the  surplus  of  the  separate  estate  in  preference  to  the 
other  joint  creditors.  It  is  reasonable^  that  a  party,  who 
has  taken  this  additional  security  should  have  this  adyan- 
tage  over  the  others,  who  have  taken  a  joint  security 
only.  All,  yet  decided,  is,  that  they  shall  net  come  in 
competition  with  the  separate  creditors  upon  the  sepa* 
rate  estate. 

Mr.  Richards s  against,  the  Petition. 
This  application  is  against  the  principle;  though 
there  is  no  case  precisely  in  point.  The  rule  is  per- 
fectly established;  that  a  creditor  having  a  joint  and 
several  security,  must  make  his  election ;  and  the  cir- 
cumstance, that  the  security  is  by  distinct  instruments, 
makes  no  difference.  It  is  reasonable,  and  agreeable 
£  ^  109  ]      *to  the  equality,  alluded  to  by  Lord  Hardmcke (SO),  and 

which  the  Court  aims  at  in  bankruptcy,  that  such  a  cre- 
ditor should  not  take  without  letting  in  the  other  joint- 
creditors  to  participate  with  him ;  that  class  of  creditors 
being  prejudiced  by  his  election  to  participate  with  them 
in  the  first  instance. 

Mr.  Romiliy,  in  Reply. 
The  orders,  stated  by  Lord  Hardwicie,  are  more  to 
be  rehed  on  than  the  language  attributed  to  him  at  the 
conclusion  of  his  judgment ;  in  which  there  is  not  much 
reason ;  for  if  an  equal  distribution  is  made  against  per* 
sons,  having  additional  securities,  in  one  sense  the  effect 
is  inequality. 

The 

(28)  a  P.Wm.  407.  (30)  1  Atk.  100. 

(29)  1  Atk.  08. 
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The  Lord  Chancellor,  1804. 

It  is  necessary  to  look  to  the  language  of  these  orders,  o^*^"*^ 
Several  in&tances  of  a  surplus  have  occurred ;  and  I  do  jn  ^^ 
not  recollect^  that  it  was  ever  argued  to  this  extent ;  that 
A  creditor,  having  both  securities,  should  be  in  a  better 
ntuation.  The  principle  seems  obvious;  yet  in  bank- 
ruptcy for  some  reason,  not  v^ry  intelligible,  it  has  been 
aaid,  the  creditor  shall  not  have  the  benefit  of  the  cau- 
tion  he  has  used*  I  never  could  see,  why  a  creditor, 
having  both  a  joint  and  a  several  security,  should  not 
go  against  both  estates.  But  it  is  settled,  that  he  must  ^ 
elect.  By  his  election  to  go  against  the  joint  estate  the 
eflEect  to  the  joint  creditors  is  very  different  from  what 
it  would  have  been,  if  he  had  elected  to  go  against  the 
separate  estate;  and  the  question  is,  whether,  if  he 
elects  to  go  against  the  joint  estate,  and  thereby  parti- 
dpates  with  the  joint  creditors,  that  participation,  arising 
from  his  election,  has  not  in  practice  been  treated  as  a 
consideration  for  the  rest  of  the  joint-creditors ;  en- 
*  titling  them  to  go  along  with  him  upon  the  separate  [  ^  1 10  ] 
estate,  when  he  afterwards  goes  against  that  estate.  It 
will  probably  turn  out,  that  in  Sir  Stephen  Evance^s 
Case  {SI),  and  some  others,  where  there  has  been  a 
surplus,  a  practical  rule  has  been  Isud  down.  I  rather 
believe,  the  understanding  of  the  Court  has  been,  that 
all  the  joint-creditors  go  together. 


The  Lord  Chancellor. 
My  opinion  is,  that  these  joint-creditors  have  no  Ang.l^k^ 
better  claim  than  the  other  joint-creditors.  The  advan- 
tage of  a  joint  and  separate  creditor  is  no  more  than 
that  he  can  elect,  whether  he  will  be  in  the  first  instance 
a  joint  or  a  separate  creditor :  but  if  he  has  once  elected, 
his  fate  must  be  the  same  as 'that  of  all  the  other  joint- 
creditors. 

(31)  1  Aik.  75. 


4   • 
[  •  .  .      .  I 
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.1808.  :> 

Auff.llth.  . 

'    1804. 

March  27rt.  GARLAND,  Ex  parte. 

j4vg.lZth. 
Under  the       JJENRY  BALLMAN  by  his  Will,  dated  the  17tlk 
faankniptc J  of  ^  of  February,  1 798,  after  directing  his  debts,  &c; 

an  executor  fQ  \^  paid,  bequeathed  all  his  leasehold  and  personal 
and  tnistee,  estates  to  his  wife  Margaret  BaOman,  and  three. other 
J^  wii  to       P^J'sons,  their  respective  executors,  &c.  upon  trust  to 

permit  Margaret  BaUman  to  receive  the   rents,    inte* 

trade  and  a  ^^^^*  ^^'  ^^^  ^^^  ^^^>  ^^  ^"^^  ^^^  should  marry  again, 
limited  sum  to  ^^^  ^^^  ^^'^  ^^^>  ^^^^  ^he  support,  maintenance,*  and  edu* 
be  paid  to  cation,  of  his  five  children,  until  they  should  respectively 
Um  by  the  attain  the  age  of  SI,  subject  to  certain  payments  to  his 
trustees  for  children,  as  after  mentioned ;  and  from  and  after  the 
tna  purpose,  j^^th  and  second  marriage  of  his  wife  in  trust  for  all 
I  [*111]  *and  every  or  such  one  or  more  of  his  said  children  or 
assets  bevond  ^^^^  issue,  and  in  such  shares,  manner,  and  form,  as  she 
that  fuud  not  should  appoint  by  any  deed  or  instrument  in  writing  or 
liable.  '  by  her  Will ;  and  for  want  of  such  appointment,  and  as 

to  such  parts,  of  which  no  such  appointment  should  be 
made,  in  trust  for  all  his  children,  their  respective  exe- 
cutors, &c.  equally  to  be  assigned,  paid,  and  trantfened, 
at  their-  respective  ages  of  21,  with  survivorship  in  cluse 
of  the  death  of  any  under  that  age;  and  in  case  of  the 
deaths  of  all  under  that  age  without  leaving  issue  then^ 
to  pay,  &c.  his  said  personal  estate  to  Margaret  BaUman, 
her  executors,  &c. 

.  The  testator  then  directed  his  trustees  to  pay  to  bis 
children  respectively,  as  they  should  attain  twenty-one,. 
"^00/.  a-piece  out  of  his  personal  estate;  and  he  farther 
directed,  that  his  trade,  of  a  miller  and  the  farming  bu« 
siness,  then  carried  on  by  him^  should  be  carried  on  by 
ilargaret  Battman,  until  his  trustees  should  think  pro- 
per to  establish  his  sons  or  either  of  them  therein ;  and 
he  directed  his  trustees  upon  so  settling   his  sons  or 

either 
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either  of  them  in  the  business  to  permit  them  to  take  off         1804. 

the  stocky  crop,  and  other  effects  in  the  said  business  at      _,  ^^"^^ 

i» .      1     .  ,         ,       ,      ,  n        1       ^        Garland, 

a  nur  yaluationj  and  to  take  a  bond  or  note  from  them  for       «   varie. 

^e  amount^  payable  by  such  instahnents  as  his  trustees 
should  think  reasonable,  with  interest  in  the  mean  time 
at  4  per  cent.  He  also  directed,  that,  as  long  as  the 
Imsinesses  should  be  carried  on  by  his  wife,  the  profits 
thereof  should  be  applied  for  her  own  use  and  for  the 
maintenance  and  education  of  his  children;  and  that  an 
inventory  and  valuation  of  his  stock,  crop,  and  effects, 
in  his  said  businesses,  should  be  taken  within  six  weeks 
after  his  decease ;  and  that  any  sum  or  siuns,  not  ex« 
ceeding  300/.,  which  by  a  codicil  he  increased  to  600/., 
should  be  paid  by  his  trustees  to  Margaret  BaUman  out 
of  his  personal  estate  for  the  purpose  of  enabling  her  to 
^  carry  on  the  said  businesses;  and  that  she  should  [  ^HS  ] 
give  notes  of  hand  to  the  other  trustees  for  the  sums 
so  advanced  to  her  and  the  amount  of  the  valuation. 
He  appointed  his  widow  and  the  other  trustees  his  exe- 
cutors. 

After  the  death  of  ihe  testator  Margaret  BcMman 
carried  on  the  trades  till  December  1801 ;  when  she 
became  a  bankrupt.  The  other  trustees  had  accord- 
ing to  the  directions  of  the  Will  advanced  her  the 
sum  of  600/. ;  and  the  stock  and  effects  were  valued  at 
1351/.  5^.;  for  which  she  gave  two  notes  to  the  other 
trustees.  At  the  time  of  her  bankruptcy  she  was  in- 
debted to  the  trustees  in  respect  of  those  two  notes, 
and  ako  in  768/.  1S«.  4</.  of  the  testator's  as^ts,  re- 
ceived by  her.  The  surviving  trustee  proved  under  the 
Commission  the  three  sums  of  1351/.  5^.,  600/.  and 
768/.  IZs.  M. 

The  petition  was  presented  by  the  assignees  under  the 
Commission ;  praying,  that  the  proof  may  be  expunged ; 
and  the  dividends  refund^ ;   and  that  it  may  be  der 

Vol.  X.  H  daredj 
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1804.         dared,  that  the  vhtie  of  die  personal  estate  of  the  le»- 
^  ^"'^  tator  is  liaUe  to  all  the  debts  contracted  by  die  bank- 

^■;^°-    rup.  i»  «„^  «.  U«  .»d«  f  . -iller  ..d  .»H. 

under  the  directioiui  of  the  Will. 

When  the  petition  was  first  heard,  two  points  were 
made  for  the  assignees:  Ist,  that  the  surviving  trustee« 
as  a  creditor  on  the  notes,  ought  to  be  postponed  to 
all  the  other  creditors  of  the  bankrupt:  Sdly,  that  the 
general  assets  of  the  testator  were  subject  to  the  bad^- 
mptcy. 


On  the  first  point,  7%e  Lord  Chancblloe  ii 

expressed,  a  clear  opinion  in, favour  of  the  asdgnees. 

[  ^113  ]      ^The  second  his  Lordship  considered  a  point  of  great 

importance;  and  directed  a  fiirther  argument. 


Mr.  Akxomder  and  Mr.  Daniel,  in  support  of  the 
Petition. 
There  is  no  doubt,  that  a  trader,  entitled  to  a  share 
of  profits,  is  liable  to  all  the  debts.  If  an  executor  is 
directed  to  carry  on  the  trade,  and  does  so,  he  must 
make  himself  personally  liable  to  the  whole  of  the  debti, 
contracted  in  that  trade :  Hankey  v.  Hammock  (  32).  He 
must  have  the  right  of  resorting  for  his  indemnity  to  th^ 

whole 


(32)  At  the  RoUt,  1786. 
1  Cookers  Bank.  Law,  67. 
8th  edit,  by  Mr.  Roots,  cited 
as  Hankey  v.  Hamnumd.  The 
Lord  Chancellor  cited  this 
case  from  his  MS.  note;  by 
which  it  appeared,  that  Lord 
Kenyan  gave  very  special  di- 
rections, for  ioqniries  as  to 
the  general  debts  of  the  tes- 
tator; the  Stock,  as  it  stood 
at  bu  death,  and  the  Stock, 


which  had  been  acquired  by 
the  widow;  what  debts  he 
had  in  the  trade,  and  other- 
wise; and  what  debts  had 
been  contracted  in  the  trade 
since  his  death;  and  to  dis- 
tinguish the  general  personal 
estate.  Ex  parte  Riekard$on, 
3  Madd.  138.  Bnek,  202.  In 
the  note,  3  Madd.  148,  Han- 
key V.  HoMmoek  is  stated 
from  the  Register's  Book. 
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whole  personal  estate,  given  to  him  with  a  direction  to 
mrry  on  the  trade.  It  follows,  that  the  creditors  must 
have  it^  at  least  by  circuity,  to  the  same  extent  Upon 
that  ground  in  bankruptcy  arrangements  have  been  made 
between  different  classes  of  creditors;  viz.  between 
joint  and  separate  creditors ;  for  they  have  no  lien,  ex- 
cept by  the  effect  of  an  action  and  execution.  Those 
arrangements  are  founded  entirely  upon  the  equities  of 
the  partners  between  each  other.  But,  if  the  estate  is 
not  liable,  the  consequence  is,  the  executor  is  liable,  but 
as  having  made  the  contract.  The  very  profits  of  the 
trade  may  escape  from  the  creditors;  and  yet  those 
profits  constitute  part  of  the  testator's  estate.  What 
is  the  distinction  between  those  profits  and  any  other 
part  of  the  estate.  There  is  certainly  difficulty  in  many 
cases,  in  the  general  administration  of  assets,  where  th^ 
^  testator  directs  the  trade  to  be  carried  on  for  the  benefit 
of  his  estate.  But  that  is  the  necessary  consequence  of 
what  the  testator  has  thought  fit  to  do ;  and  cannot  be 
a  reason  for  exonerating  his  estate  from  that  liability, 
which  the  law  would  impose  upon  him.  The  difficulty 
is  introduced  by  himself;  and  it  is  not  inconvenient  in 
practice.  If  no  part,  except  what  is  by  his  direction 
employed  in  the  trade  would  be  liable,  the  executor 
inust  undertake  all  the  personal  liability,  that  follows 
from  carrying  on  the  trade,  without  an  opportunity  of 
resorting  to  the  other  assets;  which  upon  that  suppo- 
sition may  be  safely  administered.  Perhaps  executors 
may  shrink  from  that  responsibility,  if  they  have  no  in- 
demnity ;  and  that  would  be  the  inconvenience  of  a  de- 
termination in  that  way.  But,  suppose  the  proposition 
determined  the  other  Way :  the  executor  may,  if  he 
thinks  fit,  administer  the  assets;  and  pay  the  legacies; 
taking  the  personal  responsibility  upon  himself^  as  any 
other  executor  may ;  and  the  inconvenience  woul4  not 
be  greater. 


1804. 


Garland, 

Expart€» 


[  ♦114] 


H2 


A  spe- 
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1804.  A  Species  of  partnership,  known  upon  the  Continent' 

^^^^  and  in  writers  upon  the  French  law,  by  the  term  "  En 

^^  A^*  **  Commandiie  ( 33 )/'  viz.  a  party  bringing  in  a  share,  and 
entitled,  and  liable,  only  in  respect  of  that  share,  certainly 
does  not  prevail  here  (34).  The  general  opinion,  that  by 
the  law  o(  England  there  cannot  be  a  partial  liability  in 
respect  of  a  particular  fund,  is  strong  against  the  rule, 
upon  which  the  opposition  to  this  petition  must  rest. 
No  authority  is  to  be  found,  except  that  before  Lord 
Kenyan.  The  effect  of  this  Will  is  a  general  bequest 
of  all  the  personal  estate  to  trustees ;  not  a  specific  le- 
gacy to  the  widow  only;   with  a  direction  to  carry  on 

[  *  115  ]  *  the  trade.  The  purposes,  for  which  the  trade  is  to  be 
carried  on,  are  general  purposes,  of  the  same  nature  as 
those,  to  which  all  the  personal  estate  is  destined  by 
the  former  part  of  the  Will :  viz.  the  maintenance  of  the 
widow  and  children,  &c. :  consequently  there  is  no  se^ 
paration  of  this  trade  for  any  one  particular  purpose 
or  person. 

Mr.  Richards  and  Mr.  Toller^  for  the  siurviving  Trus* 
tee  under  the  Will. 
Under  the  circumstances  of  this  case  the  testator's 
general  assets  are  not  involved  in  this  bankruptcy.  Ad* 
mitting,  that  no  case,  precisely  analogous,  is  to  be  found, 
upon  principle  the  assignees  cannot  substantiate  a  claim 
to  the  general  mass  of  the  testator's  property.  Some 
propositions  are  perfectly  dear :  on  the  one  hand,  that^ 
if  an  executor  under  the  authority  of  the  Will  carries 
on  trade  with  the  testator's  general  assets,  not  only 
8uch  general  assets,  but  even  his  own  private  property ; 

win 

(33)  Society  de  deux  Mar-  (34)  In  Ireland  by  Act  of 

chands,  dent  I'lm  donne  son  Parliament  only  that  part  of 

argent,  &  Tautre   ses  soins.  a  trader's  property  that  is  r^- 

Dietumnaire   de  VAcadimie  gistered,  is  liable. 
Fran^oue. 
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.will  be  subject  to  his  bankruptcy.  It  is  impossible 
•therefore  for  a  man  to  carry  on  trade  under  more  dis- 
advantageous terms^  than  an  executor  in  the  case  sup- 
•posed.  If  the  trade  be  beneficial^  the  profits  are  appli- 
cable to  the  purposes  of  the  Will;  tod  the  executor 
derives  no  personal  benefit  firom  the  success  of  the 
trade.  If,  on  the  contrary,  the  trade  prove  a  losing 
.concern,  the  executor,  on  the  failure  of  the  assets^  will 
.be  personally  liable  for  the  loss. 


1B04. 


Garland, 
Ex  parte* 


•  On  the  other  hand,  if  an  executor  without  any  autho* 
•rity  under  the  Will  takes  upon  himself  to  trade  with 
the  assets,  the  testator's  estate  would  not  be  liable  in 
case  of  his  bankruptcy.  The  parties  beneficially  entitled 
undc^r  the  Will  would  have  a  right  to  prove  demands 
^  for  such  of  the  assets  as  had  been  wasted  by  the  exe- 
cutor in  the  trade,  so  carried  on,  in  proportion  to  their 
respective  interests;  and  with  respect  to  such  of  the 
assets,  as  could  be  specifically  distinguished  to  be  part  of 
the  testator's  estate,  they  would  not  pass  by  the  assign- 
ment of  the  Commissioners :  the  executor  holding  them 
alieno  jure^  they  would  clearly  not  be  liable  to  his 
bankruptoy. 


[M16] 


From  both  these  cases  the  principle  may  be  extracted, 
on  which  this  case  may  be  decided ;  that  the  executor's 
right  to  trade  with  the  assets,  and  their  consequent  lia- 
bility to  the  effect  of  the  bankruptcy,  depend  altogether 
upon  the  nature  and  extent  of  the  authority  conferred 
upon  him  by  the  Will.  If  he  has  unlimited  power  to 
carry  on  the  trade  with  the  testator's  property,  the 
whole  of  it  must  be  involved  in  the  consequences  of  his 
bankruptoy.  As  it  would  be  benefitted  by  the  success  of 
the  trade,  it  must  be  liable  to  all  losses,  that  happen  in 
the  course  of  it.  On  the  other  hand,  if  the  executor, 
not  authonzed  by  the  Will  to  trade  at  all  in  such  his 

reprc- 
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Garland, 
Ex  parf6* 


representative  characteri  do  trade  with  the  assets,  he  ia 
guHty  of  a  breach  of  trust ;  and  the  creditors  and  le- 
gatees shall  come  in  under  his  Commission;  and  such 
of  his  assets  as  remain^  shall  be  protected  for  their 
benefit. 


In  order,  therefore,  to  determine,  whether  the  general 
assets  in  this  case  ought  to  be  subject  to  Mrs.  BaU" 
man's  bankruptcy,  it  will  be  necessary  to  see  the  extent 
of  the  authority,  given  to  her  by  the  Will  to  trade  with 
the  assets;  for  a  testator  certainly  may  qualify  the 
power  of  his  executor  to  carry  on  trade ;  and  may  limit 
it  to  a  specific  part  of  his  property ;  which  he  may  sever 
from  the  general  mass  for  that  purpose. 

[117]  If  a  testator  disposes  of  die  whole  of  his  property  by 

his  Will,  except,  for  example,  the  sum  of  5000/.,  and 
directs  the  executor  to  cajry  on  the  trade  for  the  benefit 
of  J.  S.  there  would  be  no  pretence,  that  the  assets  could 
in  any  degree  be  in  danger  beyond  that  extent  by  the 
executor's  so  carrying  on  the  trade,  and  in  the  event  of 
his  bankruptcy  the  rest  of  his  property  would  not  be 
affected  by  the  Commission :  otherwise  nothing  could  be 
more  inconvenient  than  the  consequences  of  such  a  doc- 
trine.    Suppose  the  bankruptcy  of  the  executor  to  occur, 
after  the  fund  has  been  distributed,  and  all  the  legacies 
paid :  are  the  legacies  to  be  refunded  ?    Is  the  whole  pro- 
perty to  be  called  back  ?   Are  the  legatees  to  be  harassed 
with  suits,  when,  perhaps  all  their  legacies  have  been 
long  ago  spent?    Or  in  case  of  such  a  will  is  payment 
of  the  legacies  to  be  suspended,  and  the  distribution  of 
the  property  to  be  deferred  ;  and  if  so,  for  what  period; 
and  what  is  to  be  the  limitation?     Sucli  are  the  diflScul- 
ties,  which  must  arise  from  holding,  that,  where  the  tes- 
tator has  separated  part  of  his  estate  from  the  general 
mass  of  his  property  for  the  purpose  of  his  executor's 
trading  with  it,  the  whole  of  his  property  shall  be  con- 
sidered as  embarked  in  the  event  of  the  trade. 

It 
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.    It  therefore  seema  a  safer  and  more  conyenient  nile»         IBM. 
as  well  as  more  equitablei  that  the  criterion  should  be»  ^^^^^^ 

how  far  the  authority,  given  by  the  Will  to  carry  on  the  ®^*^^*^» 
trade,  extends ;  and  to  what  part  of  the  assets  his  power 
18  leferaUe.  So  far,  and  no  fistrther,  shall  the  assets  be 
held  liable  to  the  hazard  of  such  trading.  This  principle 
eannot  be  considered  as  any  infiringement  of  the  rights  • 
of  creditors,  or  as  unduly  narrowing  their  security.  If 
persons,  trading  with  the  executor,  know  him  to  be  an 
executor,  and  acting  in  a  representative  capacity,  they 

« 

ought  to  lock  at  the  Will,  to  see,^  how  £sur  his  rights 
^extend;  aiid  what  is  the  nature  of  the  authority  eon-  [*  118  ] 
ferred  upon  him  by  the  testator.  If  they  trade  with 
him  without  knowing  him  to  be  an  executor,  and  con- 
ceive themselves  to  be  concerned  with  him  in  his  own 
right,  they  have  no  reason  to  complain ;  his  private  pro- 
perty being  subject  to  their  claims.  Theiefore  if  is 
reasonable,  that  the  liability  <^  the  testator's  assets  to 
die  consequences  of  the  executor's  trading  shall  be  re- 
gulated by  the  nature  of  the  authority  created  by  the 
Will.  If  that  extends  over  all  the  assets,  aD  the  assets 
shall  be  subject :  if  over  part  of  the  assets,  then  only 
such  part. 

Upon  the  construction  of  this  Will  and  Codicil  the 
testator  intended  to  separate  600/.  from  the  rest  of  his 
property,  with  the  view,  that  the  trade  should  be  carried 
on  by  the  widow,  and  that  sum  only  was  to  be  hazarded. 
The  general  mass  of  the  property  would  not  have  been 
in  any  degree  benefitted,  if  the  trade  had  been  success- 
fuL  Mrs.  BaUnum  had  a  right  to  apply  the  profits  at  her 
discretion;  provided  she  took  care  of  the  maintenance 
and  education  of  the  children. 

Mr.  Akxamler,  in  Reply. 
Suppose  a  trade,  directed  to  be  carried  on  by  the 
executor,  until  one  of  the  younger  sons  of  the  testator 

shall 
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1804.        i^Iiall  attain  21,  and  then  to  be  delivered  up  to  that  son; 
^  ^^^'^         and  that  50,000/.  is  given  by  the  Will  to  that  son ;  can 
«  ^.  '    it  be  contended,  that  upon  the  principle  now  urged  the 
trade  is  to  be  carried  on,  and  yet  the  executor,  incurring 
all  that  risk,  is  not  to  have  recourse  to  that  fund,  part 
of  the  assets  in  his  hands,  and  accumulating  for  the 
'    benefit  of  that  legatee:    the  executor  acting   in    that 
character  by  the  direction  of  the  testator,  not  with  the 
consent  of  the  infant  ?    If  a  specific  contract  was  di- 
rected to  be  carried  into  execution,  and  a  liability  was 
[  *  119  ]    ^thereby  incurred,  could  not  the  executor  have  recourse 
to  the  assets  for  an  mdenmity  ?    The  only  distinction  is, 
that  a  trade  consists  of  a  variety  of  contracts,  instead  of 
a  specific  one. 

I%eLord  Chancellor. 
In  the  case  before  Lord  Kenyan  the  important  diffi- 
culties, that  have  been  urged  upon  this  occasion,  were 
not  submitted  to  the  Court.  Certainly  Lord  Kenyan  de- 
veloped the  reasons,  upon  which  he  drew  the  conclu- 
sion in  that  case,  in  a  very  limited  degree,  if  at  all.  The 
question  really  goes  to  this ;  whether  this  Court  is  to 
hold,  that,  where  a  testator  directs  a  trade  to  be  car- 
ried on,  and  without  limitation,  all  the  other  purposes 
of  his  Will  are  to  stand  still,  or  all  the  administration 
under  it  to  be  checked,  that  every  person  taking  is  in 
effect  to  become  a  security  in  proportion  to  the  property 
he  takes,  and  to  the  extent  of  all  time,  for  the  trade 
which  the  testator  has  directed  to  be  carried  on.  The 
inconvenience  would  be  intolerable ;  amounting  to  this ; 
that  every  legatee  is  to  hold  his  legacy  upon  terms,  con- 
nected with  transactions,  by  which  he  cannot  benefit, 
which  he  cannot  control,  and  which  may  cut  down  all 
his  hopes ;  as  far  as  they  are  founded  upon  his  receipt 
of  that  bounty.  On  the  other  hand,  the  case  of  the 
executor  is  very  hard.    He  becomes  liable,  as  personally 

responsible,  to  the  extent  of  all  his  own  property ;  also, 

• 
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in  his  peraon;  and  as  he  may  be  proceeded  against,  as  a 
lionkrupt;  though  he  is  but  a  trustee.  But  he  places 
lumself  in  that  situation  by  his  own  choice^;  judging  for 
himself,  whether  it  is  fit  and  safe  to  enter  into  that  situ- 
ation, and  contract  that  sort  of  responsibility.  The 
creditors  of  the  testator  must  be  either  those,  whose 
debts  were  contracted  before  his  death,  or  persons,  who 
have  become  creditors  of  the  trade  aft^r  his  death.  If 
f  they  are  creditors  of  the  former  description,  they  have 
the  power  and  the  means  of  calling  forth  after  the  tes- 
tator's death  the  whole  of  his  property,  in  discharge  of 
their  demands;  and,  if  they  do  not  put  an  end  to  that 
relation,  but  permit  the  representative  to  act,  they  have 
perhaps  no  more  reason  to  complain  of  a  decision,  more 
limited  than  that  of  Lord  Kenyan,  than  they  would  have, 
if  by  their  own  conduct  they  permitted  part  of  the  assets 
to  get  to  the  hands  of  persons,  from  whom  they  could 
not  draw  them ;  and  relied  upon  his  liability. 


1804. 


GaRIiANI), 

j&pcrfe. 


[•120] 


As  to  creditors,  subsequent  to  the  death  of  the  tes- 
tator, in  the  first  place,  they  may  determine,  whether 
they  will  be  creditors.  Next,  it  is  admitted,  they  have 
the  whole  fund,  that  is  embarked  in  the  trade;  and  in 
addition  they  have  the  personal  responsibility  of  the  in- 
dividual, with  whom  they  deal :  the  only  security  in  or- 
dinary transactions  of  debtor  and  creditor.  They  have 
something  very  like  a  lien  upon  the  estate,  embarked  in 
the  trade.  They  have  not  a  lien  upon  any  thing  else :  nor 
have  creditors  in  other  cases  a  hen  upon  the  effects  of 
the  person,  with  whom  they  deal ;  though,  through  the 
Equity,  as  to  the  application  of  the  joint  and  separate 
estates  to  the  joint  and  separate  debts  respectively,  they 
work  out  that  Hen.  If  it  is  to  be  determined  upon  the 
convenience,  it  is  not  so  inconvenient  to  say,  those,  who 
deal  with  the  executor,  must  take  notice,  that  the  tes- 
tator's responsibility  is  limited  by  the  authority  ^ven  to 
^e  executor,  as  to  say,  on  the  other  hand,  that,  the 

executor 
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1804b         executor  being  authorized  to  carry  on  that  trade,  making; 

^^"'^^  from  day  to  day  a  great  variety  of  engagementi,  or,  aa 

„  ^.   '     it  has  been  put,  entering  into  one  great  and  important 

engagement,  but  also  authorized. by  the  wifl  to  do  many 

other  acts,  which  he  must  equally  do  in  a  due  adminia- 

tration  imder  the  Will,  wherever  for  die  benefit  of  one 

child  the  trade  is  directed  to  be  carried  on,  all  the 

[  ^121  ]      ^other  objects  of  the  Will  must  at  any  distance  of  time 

be  considered,  to  the  extent  of  the  property  they  take, 

m 

security  for  the  creditors  on  the  trade. 

Such  a  decision  was  never  made  previously  to  Hamkey 
V.  Hammock.  I  am  not  aware,  that  such  a  decision  has 
ever  been  made  since  that  case*  We  may  recollect 
cases  not  consistent  with  the  supposition,  that  the  law 
is  according  to  that  decision.  It  is  necessary  to  look 
into  other  cases,  from  which  it  may  appear,  that  it  was 
not  present  to  the  mind  of  the  Court,  that  there  was 
such  a  rule.  The  difficulty  also,  that  must  exist  in  a 
variety  of  instances,  is  to  be  considered :  the  ease,  (hat 
has  been  put,  where  a  tradesman  directs  the  trade  to  be 
carried  on  for  the  benefit  of  a  son,  giving  l^m  a  legacy 
of  50,000/.  It  is  difficult  to  say,  that  legacy  must  not 
be  liable ;  and  yet  it  is  very  difficult  to  say,  it  shall  be 
liable,  consistently  with  sajring,  legacies  to  others  shaD 
not ;  unless  upon  this,  that  the  legacy  is  given  by  the 
sameWfll,  for  the  benefit  of  the  same  person,  who  is 
to  have  the  benefit  of  the  trade;  and  yet  I  do  not  know, 
that  is  a  principle  of  distinction,  by  which  I  can  aUde. 
But,  in  the  ordinary  case,  the  eldest  son,  made  red* 
duary  legatee  and  executor,  and  ordered  to  carry  on  the 
trade  for  the  benefit  of  another  child,  cannot  possibly 
withdraw  his  residuary  legacy  from  the  liaUlity  the 
trade  carried  on  would  impose  upon  him  personally ; 
for  he  makes  himself  personaDy  liable;  and  therefore 
with  reference  to  the  property,  taken  from  his  father, 
though  not  liable  as  legatee,  he  becomes  liable,  as  a 

*  person 
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person  carrying  on  the  trade;  his  legacy  assisting  the         1804. 
means  of  his  responsibility  in  carrying  on  the  trade.    ^  ^''^^ 
That  person,  therefore,  both  legatee  and  executor,  must      ^  varte ' 
answer  for  his  acts  as  to  the  trade.    Then  why  should 
not  another  legatee!    The  answer  is,    that  person  is 
liable,  not  as  legatee;  but  upon  the  ground,  that  the 
^property  is  part  of  his  general  substance,  and  he  may      [  *  122  ] 
spend  it,   notwithstanding  his  liability  as  executor.    So 
may  another  legatee:   but  the  power  of  spending  his 
general  substance  shews,   there  is  no  great  conTenience 
in  thb  doctrine. 

In  this  case,  I  fear,  I  shall  be  under  the  necessity  of 
contradicting  the  authority  of  a  Judge  I  most  highly  re- 
spect ;  fiseling  a  strong  opinion,  that  only  the  ^roperty^ 
declared  to  be  embarked  in  the  trade,  shall  be  answer- 
'able  to  the  creditors  of  the  trade.  If  I  am  not  bound 
by  decision,  the  convenience  of  mankind  requires  me  to 
hold,  that  the  creditors  of  the  trade,  as  such,  have  not 
a  claim  against  the  distributed  assets,  in  th^  hands  of 
third  persons  under  the  direction  of  the  same  Will,  which 
has  authorized  the  trade  to  be  carried  on  for  the  benefit 
of  other  persons. 


The  Lord  Chancellor. 
My  opinion  upon  this  case  is,  that  it  is  impossible  Ang.XZihi 
to  hold,  that  the  trade  is  to  be  carried  on,  perhaps  for 
a  century;  and  at  the  end  of  that  time  the  creditors, 
dealing  with  that  trade,  are,  merely  because  it  is  di- 
rected by  the  Will  to  be  carried  on,  to  pursue  the  ge- 
neral assets,  distributed  pierhaps  to  fifty  fiunilies. 


The  Order  was,  that  the  proof  should  stand  in  respect 
of  the  sum  of  768/.  \28.M.\  without  prejudice  to  filing 
alHD. 

No  bill  was  filed. 
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1803. 

July  26f A. 

*  1804. 

Aug.  13fA. 
Though    an 
agent   may 
within  tho 
scope  of  his 
authority  bind 
his  principal 
by  his  agree- 
ment,  and  in 
many  cases  by 
his  acts,  evi- 
dence of  his 
declarations  is 
confined  to 
what  b,  either 
by  the  state- 
ment itself, 
or  as  tending 
to  determine 
the  qnality  of 
cotemporary 
acts,  the  foun- 
dation of,  or 
inducement 
to,  the  agree- 
ment. 

In' this  in- 
stance the 
agency  was 
not  made  out. 


FAIRLIE  V.  HASTINGS.!? 

>pHE  biU  originany(35)  filed  hy  Maha  Rajah  Nob- 
kissen,  and  revived  after  his  death  by  his  admi- 
nistrators^  apd  the  attomies  to  prosecute  this  suit,  on 
account  of  his  son  and  heir  Maha  Rajah  Rqjekissen 
Bahaudur,  who  was  a  Co-plaintifi^  against  Warren  Hoi^ 
tings,  Governor-general  of  Bengal,  stated,  that  in  July 
1780,  the  Defendant  applied  to  the  original  Plaintiff 
Rajah  Nobkissen,  for  the  loan  of  three  lacks  or  300,000 
sicca  rupees,  of  the  value  of  37,500/.,  upon  the  security 
of  the  Pefendant*s  bond ;  which  sum  Nobkissen  agreed 
to  advance  by  instalments.  A  bond  was  accordingly  exe- 
cuted by  the  Defendant,  and  was  offered  hyCauntoBaboOf 
an  agent  of  the  Defendant,  to  Nobkissen ;  who  declined 
accepting  it,  until  the  whole  loan  should  be  paid ;  and 
it  was  therefore  agreed,  that  the  bond  should  remain 
in  the  possession  of  Caunio  Baboo,  until  the  money 
should  be  paid;  at  which  time  it  was  to  be  delivered 
to  Nobkissen. 

The  bill  farther  stated,  that  the  money  was  paid  ac- 

cordin^y  by  instalments.     Afterwards,  upon  application 

by  the  Plaintiff  to  Caunto  Baboo  for  the  bond,  he  at  first 

promised,  that  it  should  be  delivered,  and  af^rwards, 

that  the  money  should  be  paid  before  the  Defendant's 

departure  for  Europe;   but   repeating  the  application, 

when  the  Defendant's  departure  was  rumoured  in  Cal' 

cutta,  the  Plaintiff  was  informed  by  Caunto  Baboo,  that 

he  had  delivered  up  the  bond  to  the  Defendstlit.     The 

bill  prayed,  that  the  bond  may  be  delivered  up,  or  the 

money  paid  with  interest. 

The 


(35)   Nobkissen  v.  Hastings,  4  Bro.  C.  C.  252.^    Ante, 
Vol.  II,  84. 
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Fairlib 

V. 

Hastings. 


The  Defendant  admitted  the  loan  of  300,000  sicc^         1804. 
rapees  at    5L  per  cent. >  through  Caunto.  Baboo;    and 
f  that  the  Plaintiff  received  two  bonds  from  the  Defen- 
dant for  that  sum,  dated  the  %th  of  tTu/y,  1780/ which 
lM>nds9  tibe  Plaintiff  having  requested  the  Defendant  to      [  *1^  ] 
receive  the  money  as  a  gifti  were  afterwards  delivered 
up  to  him  b^he  Plaintiff ;  and  the  Defendant,  having  at 
4.  subsequent  period,  in  consequence  of  the.  Plaintiff's 
said  i^equest  accepted  such  gift  for  the  benefit  of  the 
E0st  India  Company,  cancelled  the  bonds^  with  the  con-, 
sent  of  the  Plaintiff,  and  to  the  best  of  his  recollection 
and  belief,  in  the  Plaintiff's  presence ;  and  the  Defendant 
4enied,  that  he  assented  to  the  loan  uppn.  the  terms  of 
havii^    any  bond  deUvered  to  Caunto  Baboo,   &c.    as 
9tated  by  the  bill :   on  the  contrary,  to  the  best  of  the. 
Defendant's  knowledge  and  betief,  the  said  bonds  were, 
delivered    by  the  Defendant  to   the  Plaintiff   himself. 
When  the  bonds  were  first  given  up  to  the  Defendant, 
IfLe  did  not  come  to  any  resolution  respecting  his  accept- 
ance of  such  discharge :  but,  the  distreisses  of  the  East 
India  Company  being    afterwards  considerable,    he  re- 
solved to  accept  the  money  as  a  gift  for  the  use  of  the 
Company,  and  to  apply  it  in  satisfaction  of  certain  dis- 
bursements by  him  before  made  on  their  account ;  and 
the  money  was  applied  accordingly.  ' 


The  Plaintiff  went  into  evidence.  Ramneedy  Bouna^ 
gee,  employed  by  the  late  Plaintiff  in  his  pecuniary  con- 
cerns, as  to  lending  and  borrowing  money,  by  his  depo- 
sitions stated  applications  to  the  Plaintiff  by  Gobindee 
Baboo,  a  cash-keeper  employed  by  Caunto  Baboo,  for  the 
loan  of  three  lacks  of  rupees  to  the  Defendant.  The 
deponent,  in  1780,  in  consequence  of  instructions  from 
the  Plaintiff,  procured  and  paid  the  money  by  mstal- 
ments  to  Gobindee  Baboo  for  the  Defendant;  and  in  De^ 
cember  1780  appUed  to  Caunto  Baboo  respecting  the  de- 
livery of  the  Defendant's  bond  for  the  money  lent  him. 

Caunto 
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Caunto  Baboo  answeredi  that  as  the  money  had  been  piud 
*  at  different  times,  he  had  retuxtied  die  bond  to  the  De- 
fendant,  who  would  calddate  the  interest  and  give  a 
bond  tor  the  whole.  This  witness  stated  other  con- 
▼ersatums,  upon  the  Plaintiff's  remonstrances ;  and,  that 
the  whok  money  remains  due. 

Guddadhar  Sain,  another  witness,  stated,  that  CamUo 
Baboo  managed  the  pecuniary  concerns  of  the  Defendant; 
that  an  application  was  made  by  Gobindee  Baboo,  cash- 
keeper  to  the  Defendant;  who  said,  the  Defendant's  bond 
was  in  the  hands  of  Caunto  Baboo,  ready  to  be  delireFed. 
The  deponent  was  cash-keeper  to  the  Plaintiff;  also  his 
banker.  The  money  was  paid  to  Gobindee  Baboo  at  dif> 
ferent  times.  The  deponent  applied  to  Caunto  Baboo 
for  the  bond;  who  said,  he  would  procure  it^  and  af- 
terwards said,  he  had  spoken  to  the  Defendant;  who 
said,  he  would  give  a  bond  for  the  whole  amount,  with 
interest,  previously  to  his  departure  for  Europe.  This 
witness  also  stated,  that  the  money  was  not  paid,  and 
is  still  due. 


Aug.  13/A. 


Puncbanund  Sircar  stated,  that  he  made  entries  in  the 
books  of  account  of  the  Plaintiff,  to  the  amount  of 
three  lacks  of  rupees,  to  the  Defendant  through  Caunto 
Baboo ;  not  specifying,  whether  it  was  not  a  loan  or  gift. 
The  year  following,  by  the  direction  of  the  Plaintiff,  the 
deponent  debited  the  Defendant. 

The  cause  having  been  argued  at  great  length,  stood 
a  considerable  time  for  judgment. 


The  Master  qf  the  Rolls. 
The  subject  of  this  cause  is  a  loan  of  money  by  the 
late  Plaintiff  ilfa!&a  Rajah  Nobkissen  to  the  Defendant 
As  it  is  not  by  bill  in  equity  that  money  lent  is  to  be 

recovered, 
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leeovearecl,  it  ia  incumbent  upon  the  Haintiff  to  state, 
aad  to  proTCj  some  ground  fpr  coming  into  this  Court 
fat  the  payment,  or  the  means  of  obtaixung  payment  of 
iOB  demand.  The  question  of  jurisdiction  must  depend 
wpcfn  the  allegations  of  the  bill ;  which  states,  that  the 
Defendant  applied  to  the  Plaintiff  for  the  loan  of  three 
hick,  of  rupees  upon  the  security  of  the  Defendant's 
iKmd ;  that  the  Plaintiff  agreed  to  advance  that  sum  by 
instalments;  that  a  bond  was  executed;  which  it  was 
agreed  should  remain  with  Caunto  Baboo,  an  agent  of 
die  Defendant,  until  the  whole  money  should  be  ad- 
irmnoed,  and  then  should  be  delivered  to  the  Plaintiff; 
dial  the  money  was  advanced,  but  the  Phuntiff  never  re- 
ceived the  bond ;  Caunio  Baboo  in  answer  to  his  repeated 
applications  at  length  informing  him,  that  it  had  been 
deBvered  up  to  the  Defendant. 


1804. 


Fairlis 

V. 

Hastinos. 


In  support  of  this  statement  the  Plaintiff  has  not 
read,  and  could  not  read,  any  part  of  the  answer.  But 
die  Plaintiff  has  gone  into  evidence  of  declarations  bjr 
Gobindee  Baboo  and  Caunto  Baboo  ;  and  the  question  is 
whetlfer  these  declarations  can  amount  to  proof  of  such 
flkcts  as  are  alleged  by  the  bill.  Upon  that  question  my 
cpinion  is,  that  these  declarations  do  not  come  within 
iike  principle,  upon  which  they  are  supposed  to  be  admis- 
riUe.  As  a  general  proposition,  what  one  man  says, 
Bot  upon  oath,  cannot  be  evidence  against  another  miui. 
The  Exception  must  arise  out  of  some  peculiarity  of  situ- 
ation, coupled  with  the  declarations  nlade  by  one.  An 
igent  may  undoubtedly,  within  the  scope  of  his  autho- 
rity, bind  his  principal,  by  his  agreement;  and  in  many 
cases  by  his  acts.  What  the  agent  has  said  may  be 
what  constitutes  the  agreement  of  the  principal :  or  the 
representations  or  statements  made  may  be  the  founda- 
tion of,  or  the  inducement  to,  the  agreement.  There- 
fore, if  writing  is  not  necessary  by  law,  evidence  must 
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be  admitted  to  prove^  the  agent  did  make  that  state* 
ment  or  representation.  So,  with  regard  to  acts  done^ 
the  words,  with  which  those  acts  are  accompanied,  fire- 
quently  tend  to  determine  their  quaUty.  The  parly, 
therefore,  to  be  bound  by  the  act,  must  be  affected  by 
the  words.  But  except  in  one  or  the  other  of  those  ways 
I  do  not  know,  how  what  is  said  by  an  agent  can  be  evi- 
dence against  his  principal.  The  mere  assertion  of  a 
fact  cannot  amount  to  proof  of  it ;  though  it  may  have 
some  relation  to  the  business,  in  which  the  person  making 
that  assertion  was  employed  as  agent  For  instance,  if 
it  was  a  material  fact,  that  there  was  the  bond  of  the 
Defendant  in  the  hands  of  Caunto  Baboo,  that  fact  would 
not  be  proved  by  the  assertion,  that  Gobindee  BaboOf 
supposing  him  an  agent,  had  said,  there  was ;  for  that 
is  no  fact,  that  is,  no  part  of  any  agreenient  which  Gfo; 
bindee  Baboo  is  making,  or  of  any  statement,  he  is 
making,  as  inducement  to  an  agreement.  It  is  mere 
narration;  communication  to  the  witness  in  the  course 
of  conversation ;  and  therefore  could  not  be  evidence  of 
die  exbtence  of  the  fact. 


[  •128  ] 


The  admission  of  an  agent  cannot  be  assimilated  to 
the  admission  of  the  principal.  A  party  is  bound  by  his 
own  admission:  and  is  not  permitted  to  contradict  it. 
But  it  is  impossible  to  say,  a  man  is  precluded  from 
questioning  or  contradicting  any  thing  any  person  has 
asserted  as  to  him,  as  to  his  conduct  or  his  agreementi 
merely  because  that  person  has  been  an  agent  of  his.  If 
any  fact,  material  to  the  interest  of  either  party,  rests 
in  the  knowledge  of  an  agent,  it  is  to  be  proved  by  his 
testimony,  not  by  his  mere  assertion.  Lord  Kenyon  carr 
ried  this  so  far  as  to  refuse  to  permit  a  letter  by  an  agent 
to  be  read  to  prove  an  agreement  by  the  principal; 
holding,  that  the  agent  himself  must  be  examined: 
*  Maesters  v.  Abram  ( S6  ).  If  the  agreement  was  contained 

in 

(36)  1  Eip.  N.  P.  Com.  375. 
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in  the  letter^  I  should  have  thought  it  sufficient  to  have         1804. 
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I^roved,  that  letter  was  written  by-  the  agent:   but^  if 
die  letter  was  offered  as  proof  of  the  contents  of  a  pre- 
existing agreement,  then  it  was  properly  rejected.    This     Hastings. 
doctrine  was  discussed  incidentally  in  Bauerman  y.  Ra-    letter  by  an 
<fc«<wt(37);  and  in  that  case  there  is  a  reference  to  *8®°^  *'  ^^^ 

another  (88),   in  which  Mr.  Justice  BuUer  held,  that  a       .^  ^  ^, 
.  '  ag^nst  the 

receipt  given  by  an  agent  for  goods,  directed  to  be  de-  ppincioal  of  a 
Itvered  to  him,   might  be  read  in  evidence  against  the  pre-existing 
principal.    The  Counsel  in  Bauerman  v.  Rademus  state,  agreement, 
that  the  contrary  had  been  frequently  since  held  by  Lord  though  it  may 
Kenyan  at  Nisi  Prius,  without  its  having  ever  been  ques-  ^®»  ®^  **^ 
tioned.    That  statement  does  not  appear  to  have  been  *8**®®™®nt 
denied  upon  the  other  Mde;   and  seems  to  have  been  . i^  .  i  ^^^ 
acquiesced  in  by  Lord  Kenyan;  who  said^  *'  that  was  not    *»>.   ^,     * 
the  point,  upon  which  the  case  was  argued  or  deter-  receipt  eiTen 
mined ;  *'  meaning  the  point,  that  such  9,  receipt .  could  by  an  agent 
be  admitted  in  evidence.  .      .    for  goods,  di- 

rected to  be 

It  will  be  found  however,  that  this  question  can  hardly  delirered  to 

be  said  to  i^rise  in  this  case;  when  it  is  considered,    *"*  **  ^T*' 

what  the  concern  of  Caunto  Baboo  in  this  transaction  ..        .  ^^1 

the  prmcipal. 

was,  and  what  are  the  facts,  in  proof  of  which  bis  decla-  q^ 
ration  was  offered.  Caunto  Baboo  is  stated  to  have  been 
in  the  emplojnnent  of  the  Defendant.  One  of.  the  wit- 
nesses says,  he  had  the  general  management  of  his  pe- 
cuniary concerns.  But  of  thb  particular  transaction  he 
does  not  appear,  either  by  the  bill  or  the  witness,  to  have 
haH  the  management.  Upon  the  whole  of  the  state- 
ment and  evidence  it  does  not  appear,  that  Caunto  Baboo 
was  concerned  in  the  negociation  of  the  loan;  that 
he  was  employed  as  the  agent  for  this  purpose.  The 
*  statement  of  the  bill  represents  the  Defendant  himself  [  *1^  ] 
to  have  made  the  agreement :  therefore  any  representation 

of 

« 

(37)  7  rerm  AqK ees.  (38)   Biggu   y.    Lawrence,. 

3  Term  Rep.  464. 
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of  Caunio  Baboo  relative  to  an  f^pneement,  not  stated  to 
have  been  made  by  him,  would  not  be  the  statemrat  of  all 
agent:  supposing,  such  statement  was  to  be  udmitted  &i 
evidence.    The  Plaintiff  fiuls  first  m  shewing,    Cmwi^f 
Baboo  was  the  agent  of  the  Defendant.    In  this  case, 
such  a  fact  as  Caunto  Baboo  is  represented  to  have 
stated,  is  matter,   not  of  admission,  but  of  testimony. 
A  man  cannot  admit  what  another  has  done,  or  has 
agreed  to  do :  bat  he  must  prove  it.    When  put  upon 
the  proof,  that  the  Defendant  made  the  agreement,  it  jt 
absurd  to  say,  Caunto  Baboo  admitted,  he  made  it.    In 
truth  he*  does  not  admit,  that  the  Defendant  made  it. 
But,  suppose  Caunio  Baboo  distinctly  prov^  the  agent 
of  the  Defendant,  and  tiiat  he  said,  he  knew,  the  De- 
fendant did  make  the  agreement  for  this  loan,  and  did 
promise  and  undertake  to  give  a  bond  for  the  money, 
and  did  execute  a  bond,  but  gave  the  bond,  not  to  the 
Plaintiff,  but  to  the  witness,  and  he  gave  it  back  to  the 
Defendant,  who  undertook  to  calculate  die  interest,  and 
to  give  a  bond  for  the  whole :  all  this  would  be  no  evi- 
dence whatsoever  of  what  the  Defendant  had  agreed  to 
do,  or  had  done,   or  omitted  to  do;   and  without  evi- 
dence of  his  agreement,  or  his  acts,  or  his  breach  of 
agreement,    it    is    utterly    impossible    to    support    tbn 
bill. 


The  Bill  was  dismissed. 
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THORNTON  v.  HAWLEY. 


J^Y  indentures  of  settiement,  dated  the  8th  of  August, 
1765,  previous  to  the  marriage  of  George  Tbomion 

taUves  money   and  Prances  Wildash,   reciting  the  intended  marriage, 
considered  . 

land  nnder  a 

direetioA  in  a  wiUlement  with  all  convenient  speed,  after  request,  to 
lay  it  oQt;  though  no  request  was  made ;  upon  the  constraction,  all 
the  IfinitatioDs  being  adapUd  to  real  ntes,  and  other  circamstances. 
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•Ad  dwt  for  making  a  jointure^  and  for  making  provision 
Ar  the  iasue  of  the  marriage,   Thomas  Thomim^  the 
&llier  of  George^  had  agreed  to  transfer  the  sum  of 
lOyOOO^   Bank  Annuities,    at  4  per  cenL   to  trustees, 
^pon  die  trusts  after  mentioned,  and  that  he  had  trans- 
ferred,   &€•    it  was  dedared,    Aat  the   said    sum   of 
10,000/.,  4  per  cetU*  Bank  Annuities  were  so  transferred 
opon  trust,  after,  the  marriage,  that  the  trustees,    or 
the  survivor,  his  executors  or  administrators,  or  such 
<ilhers,  on  whom  the  trusts  thereby  created  should  or 
•wight  devdve,  or  come   by  virtue  of  these  presents, 
-should  with  aU  convenient  speed  after  request  to  them 
fer  that  purpose  made  by  the  said  George  T%omian  and 
Frmnees^  his  intended  wife,  or  the  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  sell, 
aasigOi  and  trimsfer,  the  said  sum  of  10,OOM.  Bank  Aur 
auities,  at  and  for  such  reasonable  price  and  prices  as. 
could  be  had  f<Nr  the  same;  and  should,  (with  the  con- 
sent and  approbation  of  the  said  George  Thortiion  and 
Frances^   his  intended  wife,   or  the  survivor  of  them^ 
or  the  executors  or  administrators  of  such  survivor) 
hy  out  and  dispose  of  the  money  arising  by  the  sale  of 
the  said  Bank  Anuuities,  in  the  purchase  of  manors,  free- 
hold messuages,  lands,  tenements,  and  hereditaments,  of 
im  estate  in  fee-simple,,  in  the  county  of  Keni^  or  else- 
where, within  60  miles  of  London;  and  convey  the  same 
to  the  use  of  George  ThorrUon  for  Kfe,  without  impeach- 
ment of  waste;  remainder  to  trustees  to  preserve  con- 
tingent remainders ;  remainder  to  Frances  WUdash  for 
fife,  for  her  jointure,  in  bar  of  dower;  remainder  to  the 
use  of  every  or  such  one  or  more  of  the  children  of  the 
said  George  Thornton^  on  the  body  of  the  said  Frances 
WUdash  lawfully  to  be  begotten,  for  such  estates,  and  in 
such    proportions,    as  they  should   jointly  by  deed  or 
writing,  &c.  appoint;  and  for  want  of,  and  until,   and 
after  the  determiitation  of  the  estates  to  be  appointed* 
and  as  to  such  parts,  whereof  no  appomtment  should  be 
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made,  to  the  use  of  all  and  erery  the  chttd  and  childm 
as  well  daughters  as  sons,  to  be  equally  divided  between, 
or  among  them,  if  more  than  one,  share  and  share  alike, 
as  tenants  in  common  in  tail  general,  with  cross  re- 
miunders ;  and  in  default  of  issue,  to  the  use  of  George 
Thomtani  his  heirs  and  assigns  for  ever. 

It  was  farther  declared,  that  until  such  purchase  of 
manors,  &c.  to  be  settled  as  aforesaid,  it  should  be  law- 
ful for  the  said  trustees,  and  the  survivor  of  them,  apd 
such  odiers,  on  whom  the  trusts  thereby  created  might 
devolve,  from  time  to  time,  with  the  consent  and  appro- 
bation of  the  said  George  Thornton  and  Frances ^  his 
intended  wife,  or  the  survivor,  in  writing,  testified,  as 
therein  mentioned,  and  after  their  deceases,  at  the 
trustees*  own  discretion,  to  sell  or  dispose  of,  or  receive 
in,  the  said  10,000/.  Bank  Annuities,  or  any  part  or 
parts  thereof;  and  to  place  out  the  money  arising  hj 
such  sale  or  sales,  or  received  in,  as  aforesaid,  upoii 
real  or  Government  Securities,  subject  to  the  trusts 
before  mentioned;  and,  that  the  dividends,  interesit 
and  proceeds,  of  the  said  sum  of  10,000/.  Bank  An- 
nuities, and  other  securities,  in  which  the  money  arising 
by  sale  thereof  should  be  invested,  should  in  the  mean 
time,  until  such  purchase  or  purchases  of  manors,  &^. 
should  be  made  and  settled,  as  aforesaid,  go  and  be  paid 
to,  and  received  by,  the  person  or  persons,  to  whom  tl|e 
rents,  issues,  and  profits  of  the  manors,  &c.  so  to  be 
purchased,  as  aforesaid,  would  go,  and  for  the  time 
being  belong  and .  appertain,  in  case  such  purchase  or 
settlement  were  made,  as  aforesaid. 


[♦1S8] 


The  marriage  took  place.  George  Thornton  by 
Willi  dated  the  5th  of  July,  1766,  duly  executed,  to 
pass  real  estate,  among  other  things,  and  without  tak- 
ing notice  of  the  settlement,  gave  and  devbed  all  and 
^  every  his  messuages,  lands,  tenements,  hereditaments, 

and 
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and  real  estate^  whatsoeyer  and  wheresoever;  with  the 
appurtenances,  unto  and  to  the  use  of  his  son  George 
Thornton,  and  all  and  every  other  the  son  and  sons  df 
his  hody  lawfully  begotten,  or  to  be  begotteui  to  be 
equally  divided  between  them,  (if  more  than  one,)  share 
and  share  alike,  as  tenants  in  common,  and  'not  as  joint 
tenants,  and  the  several  and  respective  hjdM  of  the  bo- 
dies of  all  and  every  such  son  and  sons  lawfully  issuing; 
and  in  case  one  or  more  of  such  sons  should  happen  to 
die  without  issue,  then  as  to  the  share  of  him  or  them, 
ao  dying  without  issue,  unto,  or  to  the  use  of  the 
survivor  or  survivors  of  them,  to  be  equally  divided  as 
aforesaid,  and  their  several  and  respective  heirs;  and 
if  all  such  sons  but  one  should  die  without  issue,  or,  if 
fhi&te  should  be  but  one  such  son,  then  unto  and  to  the 
use  of  such  surviving  and  only  son,  and  the  heirs  of  his 
body;  and,  for  default  of  such  issue,  unto  and  to  the 
Use  of  all  and  every  his  daughters,  as  therein  expressed^ 
and,  for  default  of  such  issue,  to  his  uncle  John  Thorn' 
ton,  his  heirs  and  assigns  for  ever. 
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In  ^pril  1767,  George  Thornton  died,  leaving  his  wife 
and  two  children,  George  and  IstuiC'Thomas  {S9),  sur- 
viving him ;  of  whom,  the  latter  died  in  December  1767; 
and  the  fonlher  in  1769,  both  unmarried,  and  infantis. 

■  * 

'John  Thornton,  great-iincle  of  George  Thornton,  the 
younger,  was  heir  at  law  to  him  and  his  fether.  John 
Thornton  by  his  Will,  dated  the  13th  of  May,  1776, 
ga;ve  and  devbed  all  his  freehold  estates  in  Kent  and 
Middlesex  to  his  eldest  son  Thomas  Thornton,  his  heirs 
and  assigns  for  ever;  and  died  in  1789.  The  Bank 
Annuities  continued  standing  in  the  names  of  the  ori- 
ginal trustees  till  1789;  when  they  were  paid  off  by 
Government ;  and  the  trustees,  with  the  consent  of 
Frances  Thornton,  laid  out  the  money  in  Bank  Stock, 

upon 


(39)  He  was  a  posthomoiis  son. 
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upon  the  trusts  of  the  iettlement ;  in  which  fimd  it. 
renuuned;  no  parfharing  been  hud  out  in  a  purdune 
of  hnd. 

Frances  Thornton,  having  married  Leonard  Barihok* 
mewg  died  in  1801.  Her  husband  obtained  administration 
to  her,  and  al^  to  her  two  sons  by  George  I%amtonm 
Upon  her  death  the  bill  was  filed  by  Tkonuu  ThormUms 
praying,  that  he  may  be  declared  entitled,  as  heir  at  law 
of  John  Thornton,  to  the  trust  fund ;  and  that  the  trus- 
tees may  be  decreed  to  transfer  to  him ;  insisting,  that  it 
was  to  be  considered  as  real  estate. 


The  Defendant  Bartholemew  by  his  answer,  sug- 
gested, that  neither  George  Thornton  the  father,  nor 
his  wife,  ever  requested  the  trustees  to  lay  out  the 
fund  in  a  purchiEue  of  land;  and  therefore  insisted, 
that  it  was  to  be  taken  as  personal  estate,  and  that  he 
was  entitled  as  personal  representative  of  his  late  wife 
and  her  two  sons. 


Mr.  Piggoti,  Mr.  Lloyd,  and  Mr.  Stanley,  for  the 
Plaintiff: 
The  question  is,  whether  this  fund  of  stock  is  in  this 
Court  to  be  considered  money  or  land.  By  this  set- 
tlement it  is  imperatively  destined  to  be  land«  The 
limitations  are  all  applicable  to  real  estate :  none  to  per- 
sonal property:  viz,  a  strict  settlement  of  it,  as  land, 
with  cross  remainders,  &c.  By  considering  it  other- 
wise that  object  will  wholly  fail;  each  child  taking  one 
moiety  of  the  money  absolutely.  The  rule  of  the  Court 
upon  this  point  is  settled  by  Lechmere  v.  Lord  Car^ 
lUle(40),  SymoMv.  Butter  {^\),  Walker  ir.Denne{iSt\ 

and 


(40)  ZP.WUl  211. 

(41)  2  Kern.  227,  cited  3  P. 
WiU.  218. 


(42)  Ante,  Vol.  II,    170. 
See  the  note,  I,  KK. 
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and  Wheldale  Yi  Partridge  (43).  la  the  last  of  these 
.cases,  which  was  very  much  considered,  and  in  Walker 
T.  Denne,  it  was  phdn  from  the  terms  of  the  settlement, 
that  an  option  was  intended;  and  that  is  the  only  ex- 
ception. Lord  Hardudcke's  reasoning  in  Earhm  v. 
Saunders {44)  is  applicable.  In  PuUeney  v.  Lord  Dar- 
fimgian  (45),  Lord  Thurlow  concurs  with  the  opinion  of 
Ixnrd  Commissioner  Hutchins  in  Symtms  v.  Ruiter. 

Mr.  BomUliff  for  the  Defendant  Bartholemew. 
It  is  perfectly  settled,  that,  where  money  is  directed 
to  be  laid  out  in  land,  or  land  to  be  converted  into 
money,  a  Court  of  Equity  will  consider  that  as  done, 
which  is  directed  to  be  done,  and  will  treat  the  subject 
accordingly.  The  words  of  Sir  Thomas  Sewett  in  Flei- 
cher  v.  Ashburfier  {46)  are  adopted  by  Lord  Ahanleif  in 
Wheldale  v.  Partridge^  So  the  question  in  this  case  is, 
whether  the  character  of  land  is  imperatively  fixed 
upon  this  money.  A  clear  intention  is  expressed,  that 
the  conversion  is  •  to  be  ^'  after  request.*.'  Can  that  be 
construed  to  mean  before  request?  It  is  supposed,  that 
those  words  mean  the  same  as  ^r  with  consent  and  ap- 
**  probation.*'  Upon  that  a  late  case,  Saunders  v.  Kin- 
sey  (47),  before  Lord  Bosslyn,  is  a  direct  and  strong  au- 
thority, that,  where  consent  and  approbation  are  re- 
quired, the  trustees  cannot  lay  out  the  money  without 
that  consent  and  approbation  expressed.  The  money 
was  to  be  invested  in  land,  with  the  consent  of  the 
husband  and  wife,  or,  if  they  were  dead,  of  the  guar- 
dians, in  writing.  If  it  was  to  be  considered  money,  a 
recovery  would  not  have  been  necessary.  Lord  Redes- 
dale, 
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dcUe,  then  Attorney-General,  was  of  opinioiii  that  there 
waa  error  m  the  decree^  directmg  the  money  to  be  laid 
out  absolutely  m  land.  That  opinion  was  adopted  by 
Lord  Rosslyn;  and  so  clearlyi  that,  though  a  recovery 
WQuld  have  set  it  right,  the  decree  was  reserved. 


The  case  upon  this  settlement  is  much  stronger  than 
that,  requiring  merely  consent  and  approbation.  Here 
the  husband  and  wife  must  take  an  actite  part;  and* 
require  something  to  be  done.  As  to  Earhm  v.  Sawir 
ders,  the  Court  has  always  leaned  against  giving  a  power 
to  trustees  to  determine,  whether  the  one  or  the  other 
representative  shall  take. 

The  Master  of  the  Rolls. 
This  is  a  case  of  considerable  diflSculty.  The  law  is 
sufficiently  clear.  The  difficulty  is  in  its  application 
to  particular  cases,  or  rather,  to  particular  instruments. 
This  settlement  is  ill  framed  for  carrying  into  execution 
the  different  purposes  imputed  to  it.  It  was  injudicious 
to  insert  words,  making  it  depend  upon  the  intention 
of  the  father  and  mother,  if  the  purpose  was  absolutely 
an  investment  in  land.  On  the  other  hand,  if  it  was 
intended  to  give  the  father  and  mother  an  option, 
it  was  injudicious  to  adapt  all  the  limitations  to  a  pur- 
chase of  land,  and  no  other  case ;  and  the  disposition 
of  the  dividends  in  the  mean  time  to  the  same  persons, 
to  whom  the  rents  and  profits  of  the  estates  to  be  pur- 
chased would  go,  shews,  it  is  to  be  money  only  for  a 
temporary  period  ;  and,  that  there  is  to  come  a  time, 
when  it  is  to  be  laid  out  in  land.  In  Wheldale  v.  Par- 
trklge  the  Court  upon  the  whole  gave  effect  to  the 
apparent  intention  of  the  parties,  as  collected  from  the 
limitations,  in  opposition  to  the  positive  words  at  the 
outset  of  the  settlement. 


The 


CASES  IN  CHANCERY. 


136 


The  Master  of  the  Rolls.  - 
The  question  is,  whether  according  to.<the  true  con* 
struction  of  this  marriage  settlement  the  Stock  was  ab* 
solutely  and  at  all  events  to  be  laid  out  in  land ;  -  or, 
whether  it  was  to  remain  as  money,  and  to  be  disposed 
of  and  distributed  as  such,  unless  the  intended  husband 
and  wife,  or  the  survivor,  or  the  executors  or  admi- 
nistrators of  the  survivor,  should  make  a  request  to  the 
trustees  to  lay  it  out;  and  should  approve  a  purchase, 
in  which  it  should  be  invested.  It  is  admitted,  that  ac- 
cording to  the  whole  scope  of  this  settlement,  made 
upon  the  supposition,  that  the  fund  was  to  be  consi- 
dered, as  land,  all  the  limitations .  in  it  apply  to  land. 
There  is  no  one  limitation,  in  the  whole  of  the  settier 
ment,  that  appUes  to  the  fund  as  money,  ^ut  a  doubt 
arises  upon  the  words  in  that  clause,  in  which  the  trus- 
tees are  directed  to  lay  out  the  money  with  all  conve- 
nient speed  after  request  made  by  the  intended  husband, 
ahd  wife,  or  the  survivor,  or  the  .executors  or  adminis- 
trators of  such  survivor.  It  is  contended  therefore,  that, 
unless  the  husband  and  wife,  or  the  survivor,  &c.  .did 
make  a  request  to  die  trustees,  they  had  no  right  to 
act,  and  of  their  own  authority  to  invest  the  fund  in 
land.  The  question  depends  entirely  upon. those  words. 
**  after  request  to  them  for  tiiat  purpose  made,**  &c. 
and  "  with  the  consent  and  approbation,."  &c.  It  is 
contended,  that  the  intention  was  to  leave  it  entirely 
as.moBey;  and  that  it  was  fortuitous  and  contingent, 
whether  it  should  assume  the  character  of  land.  If 
'  that  was  so,  it  is  singular,  that  there  is  not  a  provision 
in  .the  whole  deed,  having  any  reference  to  the  fund, 
considered  as  money;  for  all  the  limitations  in  the  deed 
affect  to  dispose  of  it  as  land.  There, is  an  estate  for 
life,  without  impeachment  of  waste  to  the  husband: 
an  estate  to  the  wife  for  life  by  way  of  jointure ;  with 
^remainders  to  the  children,  as. tenants  in  common  in 
tail;  with  cross-remainders;  and  the  ultitnate  limitation 
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case  the  surviving  child  died  in  his  infancy.  It  never 
vested  therefore  in  any  one^  who  could  determine^  whe- 
ther it  should  be  money  or  land ;  and  we  must  go  back 
to  the  deed ;  upon  which  the  true  construction  is,  that 
it  must  be  considered  land. 


LADY  ARUNDELL  v.  PHIPPS. 

1804. 

Jan.  16M.  LADY  ARUNDELL  v.  TAUNTON. 

Aug.  4th. 
A  parchase  by    A  MOTION  was  made  in  each  of  these  causes  for  an 

a  married  wo-  Ii^unction  to  restrain  the  disposition  of  goods,  taken 

man  from  her  in  execution  under  judgments  obtained  in  the  Court  of 
husband,  King's  Bench  by  creditors  against  hord  Arundell,  until 

tbrougb  tbe  m^g^er  or  feurther  order.  The  motions  were  made  with- 
out notice^  upon  certificate  of  the  bills  filed,  under  the 
following  circumstances. 


medium  of 
trustees  for 
her  separate 
use  and  ap- 
pointment, 
may  be  sas- 


By  indentures,  dated  the  S9th  of  April,  1800,  reciting 

the  marriage  settlement  of   Lord  and   Lady  ArundeU, 

Uiaed  against   dated  the  23d  and  24th  of  ^j^rt/,  1764,  settling  several 

®^®*     [^1401  *  estates  in  the  county  of  Lincoln,  part  of  the  family 

.-  .  "i   ...        estates  .of  haidy  ArundeU,  to  the  use  of  Lord  and  Lady 
If  band  Jide;  ^      J^ 

though  the  •  .  ^runue^ 

husband  is  indebted  at  the  time;. and  even  though  the  object  is  to 
preserve  from  his  creditors  for  the  family  the  subject  of  the  pur-  . 
chase :  in  this  instance  ancient  family  pictures,  furniture,  and  other 
articles,  of  a  peculiar  nature  and  value. 

The  circumstances  of  the  comparative  value  of  the  consideration, 
the  continued  possession,  (according  to  the  title,  by  the  relation  of 
the  parties),  the  degree  of  notoriety,  tbe  want  of  an  inventory,  the 
satisfaction  of  some  debts  out  of  the  property,  &c.  tboagh  circum- 
stances of  evidence,  are  not  conclusive,  as  to  the  nature  of  the  trans- 
action. 

Injunction  upon  the  jurisdiction  to  protect  the  enjoyment  of  a  spe- 
ciGc  chattel,  not  properly  the  subject  of  compensation  by  damages. 
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AfW%dM  for  thmr  livcts  and  the  life  of.  the  survivor,  with 
rei^ainders  in  strict  settlement  to  the  second  and  sub- 
sequent sons,  and  lastly  to  the  eldest  son,  in  tail  male ; 
and,  in  default  of  such  issue,  to  such  persons,  for  such 
estates,  intents,  and  purposes,  as  I^dy  Arundell  notwitht 
standing  her  coverture  should  by  any  deed  or.  writing 
uAder  her  hand  and  seal,  with  or  without  power  of  re* 
vocation,  or  by  her  Will,   attested  by  three  witnesses, 
^ther  absolutely  or  c<Miditionally  direct,  limit,  or  appoint, 
and,  in  default  of.  ^appointment,  to  her  right  heirs;  and 
reciting,  that  the  premises  were  subject  to  incumbrances 
by  mortgage  to  the  amount  of  3716^,  and  to  two  sums 
of  10,000/.  each  under  the  marriage  settlements  of  the 
two  daughters   of  Lord  and  liady  Arundell;  and  that 
there  was  iiot  any  issue  male  of  Lord  and  Lady  Atundett, 
nor  a  probability  of   any;    and  farther   reciting,    that 
Lord  Aruudell  was  indebted  to  several  persons  in  conai^ 
derable  sums,  and  that  the  sums,  before  mentioned  to 
be  charged  on  the  estates  of  Lady  Arundell,  were  raised 
for   Itord  Arundelf,    and  received  and   applied  by  him 
for  his  own  use,  except  2416/.,  expended  in  inclosing 
oipon  the  estates ;  and  that  Lord  ArundeU  is  debtor,  to 
the  estate  of  hady  Arundett  in  the  whole,  of  the  said 
mortgage  debt  of  3716/.,  except  the  said  sum  of  S416/.>; 
and  also  reciting,  that  Lord  ArundeU  was  possessed  of 
paintings,  drawings,  engravings,  prints,  statues,  medals, 
plate,    jewels,    china,  glass,  fixtures,  linen,  articles,  of 
ornament  and  furniture,  books,  manuscripts,    and   im- 
plements of  household  and    husbandry,    in    or    about 
his  mansion-houses,  chapels,  gardens,  &c*  at  Wardour, 
Idmheme,  and  Imliam;  that  several  of  the  creditors  of 
Lord  ArundeU  tre  very  urgent  for  payment ;  and  that  it 
had  been  proposed  and  agreed  by  Lord  and  hadyArun- 
.  deU^  that  the  sum  of  12,0002.  should  be  charged  upon 
^  the  said  estates  of  Lady  ArundeU,  and  applied  in  dis- 
charge of  the  debts  o£  Lord  ArundeU,  and  that  the  said 
estates  should  in  default  of  issue  male,  entitled  under 
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die  settlement  of  1764,  be  settled  to  ttie  use  of  the  two 
daughters  of  Lord  and  Lady  ArundeUf  and  their  respec^ 
tive  issue,  as  therein  mentioned,  subject  to  a  power  for 
Lady  Arundeli  to  charge  a  sum  of  3000^  and  an  an- 
nual sum  not  exceeding  200/. ;  and  that  Lord  ArmndeU 
should  be  released  from  the  sum,  in  respect  of  the  jMurt 
of  the  said  mortgage  debt,  owing  by  him  to  the  estate 
of  Lady  ArundeU;  and  that  in  consideration  thereof 
liOrd  Arundeli  should  assign  to  trustees  for  the  separate 
use  of  Lady  Arundeli  the  paintings  and  other  articles, 
before  mentioned;  and  farther  reciting,  that,  in  pur- 
suance and  part-performance  of  the  said  agreement,  by 
indentures  of  even  date  (with  similar  recitals)  Lady 
Arundeli,  in  pursuance  of  an  agreement  between  Lord 
ArundeU  and  her,  and  with  his  privity  and  approbation, 
and  in  exercise  of  her  power  under  the  settlement  of 
1764,  appointed  the  settled  estates  after  the  decease  of 
the  survivor  of  Lord  and  Lady  ArundeU  and  failure  of 
iheir  issue  male,  entitled  under  the  settlement,  to  the  use 
of  Lord  Clifford  and  James  Everard  Arundeli,  their  heirs 
and  assigns ;  and  Lord  and  Lady  ArundeU  accordingly 
conveyed,  subject  and  charged,  as  aforesaid,  to  the  use 
of  the  said  trustees,  their  executors,  &c.  for  the  term 
of  99  years,  without  impeachment  of  waste;  if  Lord 
and  Lady  ArundeU,  or  the  survivor,  should  so  long  live, 
and,  subject  thereto,  to  the  use  of  Lord  and  Lady  Arwur 
deU  and  the  survivor,  the  trustees  to  preserve  contingent 
remainders,  and  the  issue  male,  &c.  by  way  of  conti- 
nuation of  the  uses  of  the  settlement  of  1764;  and  after 
the  determination  of  the  said  uses,  or  when  they  shall  be 
incapable  of  taking  effect,  to  the  use  of  Lord  Clifford 
and  Mr.  Arundeli,  their  heirs  and  assigfis,  upon  the  fol- 
lowing trusts :  viz.  that  they  should  with  all  convenient 
*.  speed  after  the  execution  of  the  indentures  by  mortgage, 
sale,  or  other  disposition,  out  of  the  term  or  inheritance 
raise  the  sum  of  12,000/. ;  and  pay  the  same  to  such 
.person  or  persons,  and  for  such  intents  and  purposes,  as 
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Lady  ArundeU  should  by  deed  or  instrument  in  writing, 
with  two  or  more  witnesses^  from  time  to  time,  appoint, 
and,  in  defiuilt  of  appointment,  to  Lady  AnmdeU^  for 
her  separate  use ;  and  subject  thereto  should  be  seised 
and  jiossessed  of  the  term  and  inheritance  to  such  uses 
as  Lady  ArundeU  should  by  deed  or  will  appoint,  and) 
m  default  of  appointment,  to  her,  her  heirs  and  assigns; 
with  a  covenant  by  Lord  ArundeU^  that  he  and  Lady 
AryndeU  would  levy  a  fine,  to  enure  to  the  said  uses; 
It  was.  witnessed,  that  in  farther  performance  of  the 
said  agreement,  and  in  exercise  of  her  power.  Lady 
ArundeU  appointed,  that  Lord  CUfford  and  Mr.  ArundeU^ 
dieir  heirs,  executors,  &c.  should  pay  and  apply  the 
afmi  of  12,000/.,  which  they  were  by  the  said  indenture 
directed  to  raise,  in  discharge  of  such  of  the  debts, 
owing  by  Lord  ArundeU^  as  he,  his  executors  or  adnuh 
nistrators,  should  by  any  writing  or  writmgs  imder  his 
or  their  hands  direct  or  appoint,  and  subject  to  raising 
the  said  sum,  should  during  the  joint  Uves  of  Lord  and 
hady  ArundeU  pay  the  rents  and  profits,  as  Lady  Arun^ 
dett  should  by  any  writing  from  time  to  time  appoint; 
and,  in  default  of  appointment,  to  her  separate  use; 
and,  in  case  Lord  ArundeU  should  di^  in  the  life  of.  Lady 
ArundeU,  that  they  should  pay  the  rents,  &c.  to  Lady 
ArundeU  for  life ;  but,  if  Lord  ArundeU  should  survive 
her,  then  according  to  her  appointment  byM^;  and 
in  default  thereof  to  Lord  ArundeU  for  life ;  and  after 

I 

the  decease  of  the  survivor  of  Lord  and  Lady  ArundeU, 
and  failure  of  their  issue  male,  entitled  under  the  in- 
denture of  1764,  should  convey  the  estates  to  the  use  of 
Ae  two  daughters,  or  ojne  of  them,  or  their  issue,  ac- 
cording to  the  appointment  of  Lady  ArundeU  by  Deed 
^  Or  WiQ ;  and,  in  default  of  appointment,  in  moieties 
fai  strict  settlement;  remainder  to  the  right  heirs  of 
Lady  ArundeU. 
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The  settlement  then  proceeded  to  declare  the -said 
estates  the  sole  security  fo)r  the  money  raised  on  mort- 
gage by  Lord  and  Lady  Arundett;    discharging  Lord 
Arundell,  lus  heirs,  executors,  &c.  and  gave  powers  to 
Jjadj  Arundett  by  Deed  or  Will,  subject  to  the  said  sum 
jof  12,000/.,   to  charge  the  sum  of  3000/.,  and  an  an- 
nuity, not  exceeding  200L ;  and  gave  the  usual  powers 
of  leasing,  selling,  exchanging,  &c. ;  and  in  consideration 
thereof  Lord  ^miu/e/^  bargained,  sold,-  assigned,  &c.  to 
Lord  Clifford  and  Mr.  Arundett,  their  executors,  &c.  all 
the  paintings,,  drawings,  &c.  at  the  mansion-houses  of 
Wardaur,  &c.  in  trust  to  dispose  thereof  according  to 
the  appointment  of  Lady  Arundett  from  time  to  time,  as 
if  she  were  unmarried,  by  Deed  or  Will ;  and  in  default 
of,  or  imtil,  appointment,   and  so  far  as  no  such  ap- 
pointment, shall  extend,  to  permit  Lady  Arundett  to  use 
and.  enjoy  the  said  paintings  and  other  articles,  for  her 
separate  use,  without  being  subject  to  the  debts,  controul, 
interference,   or  engagements,   of  Lord  Arundett;  and 
after  her  decease  to  assign  the  said  articles  to  the  per- 
sons, who  would  be  entitled  under  the  Statute  of  Dis- 
tributions after  her  death,  if  she  should  survive  Lord 
Arundett. 


The  Deed  contained  a  covenant  by  Lord  Arundett  to 
deliver  to  the  trustees  an  inventory  of  the  said  articles 
within  six  months,  and  for  farther  assurance,  &c. 

A  fine  was  levied  according  to  the  covenant. 


[•144] 


A  verdict  had  been  recently  given  for  the  Plaintiff  in 
a  cause^  in  the  Court  of  King's  Bench,  upon  an  action 
^  brought  by  a  creditor  of  Lord  Arundett  against  the 
sheriff  of  the  county  of  fViUs  for  a  false  return  of  Nutta 
Bona  to  a  writ  of  execution  upon  a  judgment  against 
Lord  Arundett;  involving  the  point  as  to  the  validity  of 
the  indentures  oi  April  1800  as  against  creditors.    The 

Bill 
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Bin  stated,  that  the  verdict  w%8  contrary  to  law  and  fact ; 
and  suggested  an  intention  to  move  for  a  new  trial;  that 
the  Defendants  JPoxAa// and  Taunton  had  sued  out  exe- 
cution  upon  the  judgments  obtained  by  them  against 
liOrd  Arundett;  that  the  sheriff  had  seised  the  furni- 
ture, &c.;  and  threatened  to  sell  it,  before  an  applica- 
tion could  be  made  for  a  new  trial. 
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Mr.  Rieharckt  Mr.  Ramitty,  and  Mr.  Hall,  in  sup- 
port of  the  Motion. 
The  object  of  Lord  and  Lady  ArundeU  in  this  trans- 
ilction  was,  that  Lady  ArundeU  should  become  the  pur- 
chaser of  these  articles,  of  great  and  particular  value  to 
this  &mily,  and  partly  to  satisfy  debts  of  liord  ArundeU  ; 
■who  without  doubt  was  indebted  at  the  time.  The 
transaction  was  public.  The  sum  of  12,000/.  was  ac- 
tually paid  by  Lady  ArundeU,  as  the  purchase-money 
upon  the  assignment  of  the  articles  under  this  deed; 
and  was  applied  in  payment  of  the  creditors  of  Lord 
ArundeU.  The  distinction,  taken  at  the  trial,  upon  which 
this  deed  was  considered  void,  was,  admitting,  that 
chattels,  vested  in  trustees  for  the  separate  use  before 
marriage,  would  be  protected  from  the  debts  of  the 
husband,  that  this  purchase  was  after  marriage.  There 
can  be  no  difference,  whether  it  was  before  or  after 
marriage.  Great'  stress  also  was  laid  upon  the  circum- 
"stance,  that  the  possessipn  was  with  Lord  ArundeU,  as 
complete  evidence  of  fraud.  That  is  no  evidence  of 
fraud ;  if  the  possession  is  according  to  the  title.  There 
is  a  great  difference  in  bankruptcy.  But  an  Act  of  Par- 
f  liament  (48)  was  necessary  for  that.  Upon  that  ground 
manydecisions  ^of  this  Court  must  be  wrong.  The  ob- 
ject of  this  application  b  to  restrain  the  Defendant  from 
proceeding  under  an  execution,  now  in  the  house ;  until 


an 
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an  opportunity,  can  be  had  of  moving  for  a  new -trial  &l 
an  action  in  the  Court  of  Kings  Bench  by  another  cre- 
ditor against  the  Sherifi^  for  a  false  return  oiNuUa  Bona; 
in  which  the  PlaintifF  obtained  a  verdict,  upon  the  ground^ 
that  the  deed  was  void. 

The  Lord  Chancellor. 
Upon  this  case,  I  believe,  my  decision  in  the  Court 
ot  Common  Fleas  {49)  "WVLS  disputed.     My  opinion  upon 
the  trial  of   that   cause  was,    that  possession  is    only 
primd  facie  evidence  of  fraud;  and  as  that  property 
could  not  be  reached  by  bankruptcy,  and  the  possession 
was  according  to  the  deed,  which  created  the  title,  and 
the  title  was  publicly  created,  that  was  not  a  fraudulent 
possession  against  the  creditors  in  general ;  and  upon  a 
motion  for   a   new  trial    th6  Court    agreed  with    me. 
^ith  great  deference,  if  hordEUenborough  thinks  other- 
wise, I  am  at  present  of  the  same  opinion;  and  I  am 
also  at  present  of  opinion,,  upon  the  doctrine  of  thid 
Court,  that  if  the  purchase  by  the  wife  is  bond  fide,  it  is 
of  no  consequence,  whether  it  is  before  or  after  marriage. 
The  mere  circumstance  of  possession  of  chattels,  how- 
ever famiHar  it  may  be  to  say,  that  it  proves  fraud, 
amounts  to  no  more  than  that  it  is  primd  facie  evidence 
of  property  in  the  mto  possessing,    until  a  title,    not 
fraudulent,  is  shewn,  under  which  that  possession  has 
followed.    Every  case  from  Twyne's  Case {50)  downwards 
Bupports  that ;  and  there  was  no  occasion  otherwise  for 
^the  Statute  of  King  James  {51).     Can  there  be  any 
doubt,  that  a  married  woman,  having  separate  property, 
may  buy  an  interest  in  the  property  of  her  husband  by 
a  settlement  under  the  direction  of  this  Court? 


The 


(49)  Kidd  V.  RawUnsaHf 
2  Bos.  8f  Pul.  59. 

(50)  3  Co.  80. 


(51)  SUt.  21  Jae.  I,  c.  19, 
f.  10, 11. 
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The  injunction  was  granted,  upon  undertaking  n6t  to 
remove  the  goods. 

In  Hilary  Term  a  motion  was  made  in  the  Court  of 
King*s  Bench  for  a  new  trial  in  the  case  of  Dewey  t. 
Baytdun;  ai|d  a  rule  was  granted ;  which  was  afterwards 
made  absolute ;  and  the  cause  was  tried  a  second  time, 
in  the  Sittings  after  Trinity  Term ;  when  a  verdict  was 
again  obtained  by  the  Plaintiff  ( 52  )^ 


146 


1804. 


Lady 
Arundell 

V. 

Phipps 
and 

TAUNTONr 


Mr.  Alexander  and  Mr.  Leach,  for  the  Defendant  TauH' 
ion,  had  obtained  an  order  for  dissolving  the  injunction^ 
unless  cause,  upon  the  answer ;  representing  that  Lord 
Arundell  continued  in  possession  of  the  furniture^  &c. 
after  the  execution  of  the  deeds;  that  the  transaction 
was  merely  colourable ;  and  that  the  deeds  were  void  as 
against  creditors. 

Mr.  Ric/mrds,  Mr.  Romilly,  and  Mr.  Hall,  for  the 
Plaintiff^  shewed  cause ;  insisting^  that  a  married  woman 
may  purchase  with  her  own  property  other  property, 
which  she  may  have  Umited  to  her  separate  use ;  and 
such  a  limitation  is  good  in  point  of  law,  not  a  fraud 
upon  any  person ;  and  she  has  a  right  to  hold  against 
the  creditors  of  her  husband.  The  on]y  grounds,  upon 
*  which  at  the  last  trial  the  bona  fides  of  the  transaction 
was  put  to  the  jury,  were,  that  there  was  not  sufficient 
publicity;  that  there  was  no  inventory;  not  considering  at 
all,  whether  Liady  Arundell  had  paid  valuable  considera- 
tion. The*  circumstance,  that  no  inventory  was  annexed- 
to  the  deed,  is  of  no  weight;  JarmanY.  fVooUoion  {53). 
How  was  it  to  be  made  more  pubUc  and  notorious? 

The 
.  ■  .■,'■* 

(52)    See    the    report   itf'     tfjill,  6  JElstl,  257. 
Dewey  v.  Bayniun,  upon  Hie'    <-    (53)  3  Term  Rep.  618. 
•econd    motion    for    a   new  - 

K2 


Aug*  4th* 
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The  joint  possession  being  consistent  with/ and  referafile 
to,  the  title  under  this  deed,  there  could  be  no  fraud. 

The  Lord  Chancellor. 
'  I  granted  this  ii^unction  on  the  ground,  that  this  bill 
was  brought;  stating,  thsit  Liady Arundell  was  according 
to  law  to  be  considered  equitable  owner  of  ^oods  and 
chattels  of  a  very  special  and  peculiar  kind ;  that  she 
became  so  under  a  contract  of  purchase ;  which  she  in- 
sisted she  was  entitled,  in  a  mode,  to  make  with  her 
husband  himself;  that  she  had  contracted  with  him  for 
the  ownership ;  and  instruments  were  executed,  placing 
the  legal  property  in  trustees  for  her  use  and  benefit ; 
and,  attending  to  all  the  circumstances,  her  title,  as  ad- 
ministered in  this' Court,  and  the  title  of  her  trustees, 
as  administered  in  other  Courts,  are  as  incapable  of  being 
impeached,  as  they  were  upon  the  date  of  the  instru- 
ment ;  that  an  action  was  brought  by  a  creditor ;  and 
the  Sheriff  was  prevailed  on  to  return  Nulla  Bona.  An 
action  Was  brought  against  him  for  a  false  return  by 
the  creditor ;  insisting,  he  might  have;  had  possession  of 
these  goods  and  chattels,  either  tlie  property  of  Lord 
ArundeU,  or  in  a  question  between  him  and  his  creditors 
and  all  other  persons,  including  Lady  ^rt/ite/e//  and  her 
trustees,  liable  to  her  husband's  creditors.  The  form 
of  the  action  being  against  the  Sheriff,  it  depended  upon 
some  arrangement  in  the  Court  of  Law,  whether  the 
•  trustees  or  the  wife  could  maintain  the  question,  that 
these  were  not  the  goods  of  liord  ArundeU,  or  liable  to 
execution  by  his  creditors :  what  arrangement  I  do  not 
know :  but  I  do  not  think  myself  at  liberty  to  surrender 
the  jurisdiction  of  this  Court,  because  the  Court  of  King's 
Bench  may  by  some  arrangen^ent  execute  the  jurisdic- 
tion of  a  Court  of  Equity.  It  is  my  duty  to  give  the 
Plaintiff  relief  according  to  the  rules  and  proceedings  in 
this  Court,  if  she  is  entitled  to  sue  here;  alid  LadyJ^nvn- 
deU  from  the  nature  of  her  title  had  a  right  to  have  it 
decided  here  by  some  mode  of  proceeding. 

Another 
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Another  groupd,  upon  which  Lady  Arundell  is  entitled 
to  relief  here  is,  that  from  the  very  nature  of  the  pro- 
perty in  question,  the  quality  and  nature  of  the  property, 
alleged  to  be  purchased,  the  purpose  and  object  of  the 
purchase,  it  is  quite  impossible  for  her  tp  have  the  be- 
nefit of  it,  if  a  band  fide  transaction,  unless  ^be  pan  spe- 
cifically enjoy  it;  and  this  Coi^rt  having  in  many  in- 
stances interposed  to  prot^pt  the  enjoyment  of  a  specific 
chattel  (54),  the  question  is,  whether  the  very  object  and 
subject  of  the  contract  do  not  make  it  necessary  to  con- 
sider, whether  the  Court  cannot  give  the  specific  relicif 
of  fixing  in  the  trustees  the  very  property,  instead  of 
the  amount  in  damages. 


I8O4. 


Lady 
Arundell 

V, 

Ppipps 
and 

Taunton. 


From  the  only  account  (55)  I  have  had  of  this  case,  in 
the  Court  of  King's  Benchy  it  appears  to  hav^  been  as- 
serted, that  a  husband  and  wife  could  not  after  mar- 
riage contract  for  a  borid  fide  and  valuable  consideration 
for  ^  transfer  of  property  from  the  husband  to  the  wife 
or  tinistees  for  her.  The  doctrine  is  not  so  either  here 
^  or  at  law^  I  stated  before  what  I  coi)ceived  the  doc- 
trine of  this  Court  and  of  the  law  upon  this  subject. 
There  have  been  two  trials ;  as  there  was  a  mistake  in 
point  of  law  upon  the  first.  As  to  the  subsequent 
trial  I  know  nothing,  except  what  is  said  here.  But  .if 
the  case  is  finally  to  be  decided  here,  there  are  many 
points,  deserving  great  consideration,  and  very  fit  for 
discussion;  as  connected  with  every  fact  and  circum- 
staifce  of  the  pa^e  ui  detail ;  as  bearing  uppn  the  ques- 
tion, whether  this  instrument  is  fraudulent  ag^dnst  cre- 
ditors. When  Lord  il/anf/Se/fll  upon  this  subject  speaks 
of  trick  and  contriyance  (56),  he  ought  to  state,  what  the 

law 


(54)  Ante,  Felk  v.  Read, 
Vol.  Ill,  70 ;  and  the  note, 
III,  73.  Lloyd  v.  Loaring, 
VI,  773.    Post,  163. 

<55)  Mr.  Eoifs  Report  of 


Dewey  v.  Bayntun  was  not  at 
that  time  pablished. 

(56)  Cowp.  435,  in  Cadq^ 
gan  v.  Kennet. 


[  •ug } 
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law  denominates  trick  and  contrivance.  For  instance^ 
in  this  case,  if  the  purpose  of  this  instrument  was  to 
defeat  creditors,  it  is  said  to  be  bad.  I  desire,  that  may 
be  reconsidered.  If  the  express  object  of  the  purchase 
was  to  vest  this  property,  of  the  value  of  lS,000f.  in 
trustees,  to  transmit  to  the  daughters  of  Lady  Arundett, 
if  she  paid  the  value,  12,000/.,  to  the  creditors  of  Lord 
ArundeUf  that  is  not  illegal.  It  is  assuming  a  great 
deal  to  say,  it  is  delaying  or  defeating  the  creditors.  But, 
if  so,  it  has  in  all  time  been  sanctioned  by  this  Court  and 
courts  of  law  too.  If  the  property  transferred  was  of 
the  immense  value,  at  which  this  has  been  stated,  cer- 
tainly then  it  ought  to  be  submitted  to  the  jury,  whether 
it  was  not  fraudulent  as  to  a  great  part.  It  is  said,  the 
limitation  to  the  daughters  here  is  not  to  be  deemed 
a  part  of  the  consideration  of  the  settlement  with  re- 
ference to  the  creditors.  It  is  not  necessary  to  touch 
upon  that,  if  the  property  bore  any  reasonable  propor* 
tion  to  the  value  of  12,000/.  If  it  were  necessary  to 
discuss  it,  attention  must  be  given  to  the  cases  of  moral 
obligation,  executed  by  a  provision  for  persons,  not  the 
direct  objects  of  the  contract,  in  which  that  provision 
*  has  been  held  such  a  part  of  the  consideration  as  would 
support  their  interest,  as  well  as  those,  with  regard  to 
whom  that  contract  was  more  directly  entered  into. 


Then  as  to  possession,  and  the  other  circumstances,  re- 
lied on  at  law:  sujppose  the  question  arose  the  day  after 
the  deed  was  executed,  and  the  12,000/.  had  become 
under  the  circumstances  to  all  intents  and  purposes  part 
of  the  assets  of  Lord  ArundeU;  which,  I  see,  was  ques* 
tioned  at  the  bar :  suppose  it  proved  the  day  after,  that 
the  property  was  worth  that  sum:  could  it  have  been 
contended,  that  for  want  of  publicity,  of  an  inventory, 
of  possession,  considering  the  nature  of  the  subject,  and 
the  relation,  in  which  the  parties  stood,  this  would  not 
have  been  a  deed,  the  trusts  of  which  must  have  been 

executed 
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executed  for  Lhdy  Arundell  f    If  it  is  contended^   that 
the  deed  was  originally  fraudulent^    because  no    consi- 
deration was  paid^  or  what  a  Court  of  Law  would  call 
colourable^    all   subsequent    facts    and    enjoyment    tell 
forcibly^   connected  with  the  objections  to  the  deed/ at 
the  time  of  execution.    They  are^  evidence  in  the  other 
ease;  but  such,  as,  when  the  value  is  appreciated,  ought 
to  be  stated  to  the  Jury,  to  be  weighed,  regard  being  had 
to  the  law,    if  the  question  had  occurred  immediately 
after  the  execution.     The  circumstances  of  not  informing 
witnesses,  the  steward,    &c.   would    not  have  weighe<l 
with   me;  as    they  are  circumstances   in  almost  every 
transaction  of  this  nature ;  and  therefore  not  so  unusual 
aft  to  afford  a  fair  ground  of  suspicion.      Then,  as  to 
the  nature  of  the  possession,  what  is  the  publicity  to  be? 
Suppose,   there   were  no   trustees;   but  an    agreementj 
without  the  interposition   of   trustees,  by  a  covenant, 
that  this  property  upon   the  wife's   advancing  ISflbOl, 
to  the  creditors  of  the  husband  should  be  to  her  sepa- 
rate use.     The  nature  of  the  transaction  must  have  left 
the  legal  property  in  the  husband ;  and  I  doubt  extremely, 
*  whether  that  could  be  a  fraudulent  possession,  even  in 
a  Court  of  Law.    Clearly  it  would  not  here.     Suppose, 
this  had  been  before  marriage;  and  these  articles  had 
been  settled  as  heir-looms ;  and  it  is  exactly  the  same,  if 
after  marriage,  and  for  valuable  consideration:    what  is 
the  publicity,   shewing,  they  are   heir-looms?    "WTiat   is 
the  nature  of  the  property,  and  the  sort  of  possession 
naturally  to  be  looked  for  ?     When  Lady  Arundell  was 
making  a  settlement  for  the  benefit  of  her  daughters,, 
afterwards  in  all  probability  to  enjoy  the  possession  of^ 
this  ancient    family  seat,   there  was    neither  legal  nor 
moral  fraud  in  taking  the  property,  for  which  she  paid 
the  value.     But  the  nature  of  the  property,  the  relation 
of  the  parties,  the  circumstances,  that  she  could  have  no 
object  but  to  transmit  it   to   her  family,  and  that  she 
must  live  with  him,  who  sold  it,  those  circumstances  are 
very  material  as  to  the  possession. 

It 
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It  is  said;  Lord  Arundell  dealt  with  creditors^  as  if  this 
was  his  property;  and  there  might  be  a  considerable 
question,  whether  his  or  the  steward's  dealings  in  con- 
versation or  correspondence  with  creditors,  as  if  this  was 
part  of  the  husband's  property,  is  to  be  admitted  in  a 
question  between  the  husband  and  wife;  more  difficult 
perhaps  between  the  creditors  and  the  sheriff:  but  it  is 
extremely  possible,  that  such  a  ^ase  might  be  laid  in 
evidence,  with  reference  to  her  acts,  that  the  dealings  of 
the  husband  might  be  considered  a  part  of  her  conduct 
with  regard  to  the  property ;  and  therefore  that  sort  of 
evidence  would  be  admissible  against  her.  It  was  also 
stated  at  the  bar,  that  she  has  permitted  a  creditor  in 
more  instances  than  one  to  take  execution  out  of  this 
property.  That  is  a  very  material  fact;  but  to  be  stated 
with  some  qualification.  It  is  evidence,  that  she  did  not 
believe  the  property  to  be  her's;  but  not  conclusive 
evidence.  She  might  let  part  of  her  own  property  go  to 
*  discharge  a  particular  debt,  by  which  she  saw  her  hus- 
band pressed.  That  fact  therefore  ought  to  be  examined, 
before  it  can  be  considered  as  having  much  influence  one 
way  or  the  other.  It  is  very  difficult  to  find  the  means 
of  taking  the  opinion  of  ^  Court  of  Law  in  this  particur 
Ifur  case. 


The  Order  was,  that  it  should  be  admitted,  that  the 
Sheriff  returned  NuUa  Bona  ;  that  an  action  should  be 
brought  in  the  Court  of  Common  Pleas  for  that  return; 
and  Lady  ArundeU  and  the  trustees  should  be  at  liberty 
\o  defend  it. 
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WHITBREAD  t?.  LORD  ST.  JOHN.  1804. 

-  Aug.  1th,  15HL 

^AMUEL   WHITBREAD    by    his  WiU    and  Co-    Bequest  to 
dicU  bequeathed   12,000/.  to  trustees,  upon  trust,  the  children 
that  they  should  lay  it  out  upon  Government  Securities;  ^^  ^*  "^^  ^' 
and  should  apply  the  interest  towards  the  educatibn  of  ^'"Z  ** 

mAnV  Aft   ulAFB 

all  the  children  of  his  daughter  Lady  St.  John  during     :  u*  u       ^ 

their  respective  minorities,  as  the  trustees  shoulil  think  twenty-one  or 

proper,  until  such  children  should  respectively  attain  the  marriage,  with 

age  of  21 '  years,  or  be  married  with  consent'  of  their  sanrivorship, 

guardians ;    and  upon    farther  trust,  that  the  trustees  and  a  Limita- 

should  assign,   transfer,    and  pay,  the  principal,   or  so  ^^^  ^^^^  rk^on 

much  as  should  not  have  been  appUed  in  or  towards  the    ,,   „  ^   . 

'^^  all,  &c.  vested 

education  of  his   said  grand-children,  unto  and  among  -^^  those  livinir 
the   child  and  children  of  his  said  daughter  by  Lord  when  ope  is 
St.  John,  bom  or  to  be  born,  as  many  as  there  might  be,  entitled,  to  the 
in  equal  shares  and  proportions,  when  and  as  the  said  exclusion  of 
grand-children  should   attain   their  respective    ages    of  those  bom 
21  years,  or  be  married  ^th  consent,  &c.  and  in  case  any  "terwards. 
or  either  of  his  said  grand-children  should  happen  to  die, 
♦  before  he  or  she  should  have  attained  his  or  her  age  of      [  •  153  ] 
21,  or  be  married,  &c.  the  share  of  him  or  her  dying 
should  go  to  the  survivors   of  them,   his   said  grand* 
children,    at  his,   her,    or  their,    ages  of  21  years,  or 
marriage,  &c.  in  equal  shares,  if  more  than  one ;  and, 
if  but  one  of  them,  his  said  grand-children,  should  live 
to  attain  21,  or  be  married,  &c.  the  whple  should  go  to 
such  only  surviving  g^nand-child,  &Cr ;  and  in  case  ^U  his 
said  grand-children  should  die  before  their  ages  of  21  or 
marriage,  &c.  upon  trust  to  pay  the  principal  and  inte- 
rest, or  so  much  as  should  not  have  been  applied  in  or 
towards  the  education  of  all  or  any  of  his  said  gran4- 
children,  to  his  son  Samuel  Whiibread. 

There  were  four  children  of  Lord  and  Lady  St.  John. 
The  two  eldest,  daughters,  having  attained  the  age  of 

21, 
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1804.         SI  J  and  one  of  them  being  married,  presented  a  petition 

^^^         for  payment  of  their  respective  fourth   shares   of  the 

TVhitbread    ^   f^     , . 
^^  trust-fund* 

Lord 

St.  Joh9.        jyjr.  Leeich,  in  support  of  the  Petition. 

Mr.  Alexander  and  Mr*  Bell,  against  it,  admitted, 
that  Itord  Thurlow  in  Andrews  v.  Partington  (57),  and 
Lord  RosMlyn  afterwards  in  Prescott  v.  Zroiig  ( 58 ),  held 
themselves  bound  by  Ellison  v.  Airey  {59);  but  ob« 
served,  that  rule  was  adopted  with  reluctance;  and  is 
not  to  be  followed,  if  there  is  any  ground  of  distinction ; 
as  they  insisted  there  was  in  this  Will.  The  testator 
could  not  intend  this  fund  to  go  over,  if  there  were  any 
children. . 

* 

I  19^  ]  The  Lord  Chancellor. 

It  never  could  go  over,  if  any  child  attained  the  age 
of  SI.  I  rather  think,  it  will  turn  out,  that  it  is  con* 
fined  ex  necessitate.  The  Court  goes  as  far  as  it  can 
to  comprehend  every  one,  untS  one  attains  the  period, 
at  which  that  ohe  can  take  a  share.  I  will  look  through 
the  cases# 


The  Lord  Chancellor. 
Aug.  16lA.  I  cannot  take  this  case  out  of  the  authorities.    There^ 

fore  the  shares  vesting,  when  the  first  child  attains  the 
age  of  21,  and  there  being  now  four  children,  the  Order 
Inust  be  made  upon  that  principle  (60). 

(57)  2Bro.  C.  C,  401.  and  the  references,  348;  and 

(58)  Ante,  Vol.  II,    690.      the  note,  I,  408. 
'J/i7/«v.iVbrrM,V,  335.    Bar-  (59)  X  Fe«.  Ul. 

rington  v.  Tristram,  Vl,  345,  (60)  Gilbert  v.   Boormm, 

post,  Vol.  XI,  238. 

END  OF  THE  SITTINGS  AFTER  TRINITY   T£|IM,   1804* 
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THE    SITTINGS    BEFORE 


MICHAELMAS     TERM, 


45  Geo.  III.  1804. 


NICHOL  t?.  GOODALL.  1804. 

Oct.  SOih^ 
A   MOTION  was  made  for  an  InjunGtion^  to  restrain    Sentence  in 

the  Defendants^  part-ownefi9  of  the  Catherine  and  the  Court  of 

Mary,    a  British  privateer,    from   receiving   from   the  Admiralty, 

other  Defendants  Jenner  and  Wheeler  any  of  the  money,  ^^^^  *  P"*® 

granted  by  his  Majesty  to  the  owners,  captain,  and  crew,    ®  *  ?f*^?   ^'^ 

.  as  a  Droit  to 

in  respect  of  the  proceeds .  of  the  Cornelius  and  Maria,  ^  Crown  for 

.a  Dutch  ship,  taken  by  the  privateer,  under  any  warrant  ^g^i  ^f  ^  l^l. 

or  authority ;  that  Jenner  and  Wheeler  may  be  restrained  ter  of  Marque. 

from  paying  the  other  Defendants ;  and  may  be  ordered  The  property  is 

to  pay  the  whole  into  the  Bank.  in  the  Crown. 

Motion,  to 

The  Plaintiffs  were  assignees  under  a  Commission  ^     ^      c 
Bankruptcy  against  one  of  the  part-owners,  who  was  also  receivinir    and 
agent  to  the  privateer.    One  of  the  Plaintifis  was  also  the  Register 
himself  a  part^wner.     The  Defendants  were  the  other  of  the  Court 
part-owners:   one  of  whom  was  GoodaU,  the  captain;  of  Admiralty 
.and  Jenner  and  Wheeler;  who  exercised  the  office  of  "*°™  P^jw^gr 
.  Register  of  the  Court  of  Admiralty.    The  circumstances,     ®  Proceeds 
under  which  the  suit  was  instituted,    and  the  motion  gQpy  Worr-nt 
niade,  were  these..  refused,  with' 

,  In  Costs. 
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1B04,  In  June  Captain  Goodall  detained^  and  brought  into 

^^^  Plymouth^  as  prize,   this  Dutch  ship ;  which  upon  her 

9.  arrival  was  seized  by  the  Admiralty ;  and,  a  suit  being 

Goodall.      instituted  in  the  Court  of  Admiralty,  the  sentence  de-» 

clared,  that  the  ship  was  a  Droit  to  his  Majesty ;  and 
was  not  a  legal  prize  to  the  privateer,  by  reason  of  her 
not  having  a  Letter  of  Marque  against  the  Batavian  Re* 
pubUc  at  the  time  of  the  capture.  A  memorial  being 
presented  to  the  Lords  of  the  Treasury,  they  issued  a 
warrant  to  the  Register  of  the  Court  of  Admiralty,  to 
pay  to  JarrcUt,  the  agent,  and  GoodaUy  23flO0L ;  being 
two-thirds  of  the  proceeds,  for  themselves  and  the  rest 
of  the  owners  and  crew.  Nothing  was  received  under 
that  ^^rrant:  disputes  arising;  particularly  upon  Jarratfa 
claim  of  Commission,  as  agent,  which  was  resisted  by 
Goodall;  and  upon  Jarratfs  bankruptcy.  The  Register 
of  the  Court  of  Admiralty  refused  to  pay.  In  conse- 
quence  of  this  another  memorial  was  presented ;  and  a 
'second  warrant  obtained  by  GoodaU  and  Martin^  another 
of  the  owners,  to  receive  the  money ;  reserving  the  shares 
of  the  Plaintiffs. 

m 

Mr.  Piggott,  Mr.  Richards^  and  Mr.  WethereU^  in 
support  of  the  Petition.  The  Attorney  General,  Mr.  /J<^ 
milly,  and  Mr.  Roupell,  against  it. 

The  Lord  Chancellor. 
This  is  a  motion  of  the  first  impression ;  to  restrain 
these  Defendants  from  receiving  from  the  Register  of 
the  Court  of  Admiralty  any  part  of  the  money,  granted 
by  the  King  to  the  pwners,  captain,  and  crew,  of  this 
privateer,  in  respect  of  the  proceeds  of  a  prize,  under 
any  warrant  or  authority  whatsoever.  Th^  motion  not 
only  seeks  to  restrain  those  Defendants  from  receiving, 
but  desires  this  Court.to  enjoin  the  officers  of  the  Court 
[  ♦  157  ]      *  of  Admiralty,  called  upon  by  the  King's  il^arrant  to  do 

an  act,  against  obeying  that  warrant,  and  to  order  them 

to 
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td  pay  the  whole  money  into  the  Bank,  till  the  6aaae  1004. 
shall  be  heard>  and  the  accounts  taken.  The  articles  y^""^ 
determine  nothing  as  to  the  interests  of  the  parties,  as  \„^ 

to  the  question,    whether  they  should  have  any  right      Good  all. 
whatsoever  in  jthe  property  so  captured,  for  the  purpose 
of  appUcation,  discharge  of  the  expenc6s,  6r  any  other 
purpose.     When  the  prize  is  condemned,  whatever  has    The  expec- 
been  the  habit  of  the  Crown,  however  that  habit  may  tation,  arising 
create  a  reasonable  expectation,  which  upon  the  ground  ^^^^  ^°®  habit 
of  an  assertion,  made  from  the  highest  authority,  that       tue  Crown 
the  Crown  never  does  disappoint  that  expectation,  has  -      •         -   | . 
been  held  an  insurable  interest,  no  Court  id  authorised  ^^  insurable 
td  look  at  the  property  as  any  other  than  as  belonging  to  interest, 
the  Crown ;    and  it  would  militate   against    the    policy, 
for  which  the  right  is  vested  in  the  Crown.     The  title, 
with  i*eference  to   antecedent    charges,    by  loan,  com- 
mission,  and  every  claim,  that  can  precede   the  distri- 
bution,   must  depend  upon  the  question,  how  far  the 
King's   grant  has  or  has  not  adopted,  as  its   rule  fot 
determining  the  rights  of  the  parties,  those  provisions^ 
which  the  parties  have  assumed  for  themselves ;  if  their 
rights  are  to  be  determined  by  contract  between  them- 
selves.     If  the   Crown    can  by  one  warrant  revoke  a 
former  warrant,  I  believe,  it  would  be   such  a  surprize 
upon  those,  who  advised    the  King  to   grant  this  last 
warrant,  to  learn,  that  the  money  belonging  to  all  the 
other  part-owners,  and  the  seamen,  the  most  deserving 
of  all,  would  be  brought  into  this  Court,  to  abide  what 
must  take  place  here,  that  the  statement  of  the  fact, 
that  this  Court  had  taken  jurisdiction,  would  in  all  pro- 
bability produce  a  third  warrant.     Upon  the  first  appli- 
cation  the   interests    of  the  seamen    and   part-owners, 
tod  all  antecedent  claims  and  expences,  were  not  consi- 
dered by  JarrcUt  and  Goodall,  or  Nicol,  now  a  Plaintiff. 
^But,  without  attending  to  that  objection,  the  first  war-      [  ^158  ] 
rant  directed  payment  of  two-thirds  of  the  proceeds  to 
GoodaU  and  Jam-atty  to  be  distributed  according  to  the 

articles. 


158 


CASES  IN  CHANCERY- 


1804. 
Nicoi» 

GOODALU 


[•159] 


articles.    The  first  question  upon  that  is,  in  what  stag6^ 
this  Court  is  upon  the  head  of  trust  to  interpose.     Is . 
the  Court  to  interpose  by  restraining  the  Register  from 
obeying  the  warranty  the  King  having  the  property  ?    Is 
the  Court  to  interfere  in  the  Court  of  Admiralty ;  and 
to  lock  up  the  fund,  or  require  it  to  be  paid  into  this 
Court  ?    They  are  not  trustees,  until  they  have  received 
it  according  to  the  King's  Order.     Passing  over  the  first 
warrant,  another  appUcation  to  the  Crown  took  place ; 
upon  the  groimd,  that  it  was  unfit  to  make  the  bankrapt 
the  hand  to  receive  the  money,  to  be  distributed ;  and 
the  alteration  made  was,  that  the  former  warrant  should- 
in  effect  be  revoked,  and  a  grant  should  be  made  to 
GoodaU  and  Martin  of  all  the  proceeds  the  bounty  of 
the  Crown  gives  to  any  of  them;   except  these  shares  or 
interest,  whatever  they  may  be,  which  belonged  to  the. 
others.    If  the  property  was  the  King's,  what  is  to  pre« 
vent  his  Majesty  from  saying,  who  should  be  the  person 
to  settle  the  questions  of  difficulty,  which  probably  were 
foreseen.    There  is  a  qualification  of  the  Order  to  the 
Register ;  which  would  protect  him  upon  that.     By  the 
articles  the.  seamen,  &c.  are  not  to  receive,  or  to  be- 
gin process   to  obtain,  the  money,  imtil  three  months 
after  it  shall  have  been  in  the  hands  of  the  agent;  and 
the  second  warrant  is  thus  qualified ;  that  the  Register 
shall  take  the  direction,  and  persons  suggesting  interests, 
shall  have  the  benefit  of  calling  upon  the  discretion,  of 
the  Judge  of  the  Court,  to  decide  their  claims.     As  to 
Commission,  it  is  every  day's  practice  for  them  to  in- 
quire as  to  the  outfit,  expences,  charges,  damages,  &c.. 
These,  by  the  very  terms  of  the  warrant,  are  to  be  so 
decided ;  and  that  Court  is  to  ascertain  the  shares,  after 
that  decision  to  be  paid  out  to  the  owners,   officers, 
^  and  seamen.    These  also  are  decisions  the  Court  would 
have  authority  to  review  over  and  over  again ;  and  the 
warrant  expressly  directs  them  to  take  bail.    That  ap- 
plies to  all  the  part-owners ;  a  security  therefore  for  all 

demands. 
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demands.    Is  this  Court  then,  before  a  trust  is  created'         t^^^* 
under  the  King's  warranty  to  issue  an  injunction  in  such        Nicql 

a  case?  o. 

GopDAL]^  ^ 


The  Motion  was  refused  with  Costs. 


WILLIAMS  V.  WYNN*  1804. 

Oct.  90ik. 
Ili^R.  JOHNSON,    for  the  Plaintiff,   moved  for  an    Order,  ap- 

Order  to  transfer  some  Bank  Annmties ;  and^  that  pointiDg  a 

a  guardian  may  be  appointed  for  an  infant  Defendant :  Goardian  for 

as  to  the  latter  object  of  the  motion  suggesting  a  doubt,  •^  mfant  De- 

whether  it  could  be  obtained  upon  the  application  of  the    ®°  *    '.  ^^ 

Plaintiff;  though,  if  right  in  form,  there  could  be  no  ^   p.  .  ^^ 

objection. 

7^  Lord  Chancellor  thought,  there  was  no  objec- 
tion; and  made  the  Order. 


•       NUTBROWN  V.  THORNTON.  1804. 

Oct.  ZUt. 
^I^HE  Plaintiff  held  a  farm  from  the  Defendant,  under    Order  spe- 

a  lease  for   seven  years,  at  the  annual  rent    of  cificalljr  to  re* 
1000/. ;  and  it  was  agreed,  that  the  Defendant  should  »to'«  to  a  te- 

make  "^"^  *®  ^^^'^•^ 
&c.  on  the 

.  farm,  seiaed  by  the  landlord  under  a  distress  aad  bill  of  sale ;  the 

landlord  not  stating,  whether  the  sun,  under  which  by  the  terau  of 

the  contract  he  was  not  to  enforce  his  remedies,  was  doe. 


iiso 
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^  Inake  advances,  to  enable  the  Plaintiff,  to  cultivate  the 
fanPjL  to  the  iextent  of  500/.;  fpr  which  sum  it  was 
agreed  he  might  be  in  arrear  until  the  elcpiration  of  the 
lease ;  and  if  the  arrear  should  at  any.  time  exceed  that 
sum,  the  landlord  should  be  at  liberty  to  enter,  and 
sell  all  the  cattle,  crops,  and  personal  estate,  upon  the 
farm.  Disputes  arising  between  them,  the  Defendant 
entered  upon  the  farm,  and  took  possession  of  all  the 
Stock;  with  a  view  to  put  in  force  his  remedy  by  bill 
of  sale ;  upon  which  the  bill  in  this  cause  was  filed,  for 
an  injimction ;  insisting,  that  the  stipulated  sum  was 
not  due ;  and,  the  answer  not  stating  what  was  due,  an 
Order  was  made  in  August,  that  the  possession  of  the 
stock  and  effects  in  the  bill  of  sale  should  be  restored 
to  the  Plaintiff,  for  the  purpose  of  getting  in  the  grow- 
ing crops,  and  cultivating  the  farm. 


Mr.  Fonbianque  and  Sir  T.  Turton,  for  the  Defendant, 
moved  to  discharge  that  Drdet;  insisting,  that  there 
is  no  instance  of  a  decree  for  the  specific  delivery  of 
chattels,  where  a  compensation  may  be  made  in  da- 
mages :  Cudd  V.  Rutter  ( 61 ).  Errington  v,  Aynesly  (  62). 
In  Felh  v.  Read  (  63 ),  Lord  Rosslyn  went  upon  express 
trust.  This  is  the  pure  unmixed  case  of  a  tenant, 
coming  to  be  relieved  against  the  legal  remedy  of  the 
landlord  by  distress ;  which,  as  well  as  the  collateral 
security  by  the  bill  of  sale,  is  taken  away  by  the  effect 
of  this  Order. 

Mr.  Romilly,    for  the  Plaintiff,   was   stopped   by  the 
Court. 

7^ 


(61)1  P.WiU.5'70. 

(62)  2  Bro.  C.  C.  341. 

(63)  Ante,  Vol.  Ill,  70; 


see  the  note,  73.    Lady  Arum' 
dell  V.  Phipps,  anlci^  199. 
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The  Lord  Chancellor.  1804. 

It  is  now  perfectly  settled,  that  this  Court  will  not  en- 
force the  specific  performance  of  an  agreement  for  a 
transfer  of  stock :  but  in  a  book  I  have  of  Mr.  Broum's    Thornton. 

Isee,  LordHarrfii;icA^didthat(64).  No  specific 

performance 

In  Ward  v.  The  Duke  of  Buckingham^  in  the  House  of        .  fora" 
Lords/  upon  a  lease  of  alum  works,  with  a  covenant  transfer  of 
by  the  lessee  to  leave  stock  of  a  certain  amount  upon  Stock, 
the   premises,    there  was    a   fair  ground  of   suspicion.  Decree  against 
that  he  did  not  mean  to  .perform  his  covenant  in  that  a  lessee  of 
respect ;   and  this  Court  said,  though  there  might  be  ^^^^  works, 
compensation  in  damages,  it  had  relation  to  that  sort  ^  prevent  a 
of  enjoyment,    for  which   the  landlord    had  stipulated  ^i     ^     ^  i 
after  the  expiration  of  the  term;  and  a  sort  of  decree,  i.^-^  Stock 
quia  timet,  was  made ;  and  affirmed  in  the  House  of  ^f  |^  certain 
Lords  ( 65 ).  amount  at  the 

expiration  of 

I  am  not  dissatisfied  with  the  principle,  upon  which  ^®  lease. 
I  interposed  in  this  case,  which  is  very  peculiar  in  its 
drciunstances ;  and  there  is  no  instance  precisely  re- 
sembling it.  This  contract  is  very  singular;  though  I 
take  it  there  was  no  fraud ;  for,  first  it  made  it  impos- 
sible, that  the  tenant  should  remove  any  cattle  from 
the  premises ;  though  the  terms  require,  that  he  should 
be  a  dealer  in  cattle ;  for  it  is  an  assignment  of  all  the 
cattle,  stock,  and  personal  estate;  and  the  landlord 
was  to  be  at  liberty  to  enter,  and  sell  all  this  in  the 
event  provided.  The  circumstance  of  a  trust,  byway 
of  deposit,  as  in  Fells  v.  Read,  is  not  required  in  this 
instance,  to  furnish  the  principle,  upon  which  the  Court 
might  be  called  upon  to  interpose ;   for  the  law  would 

make 

(64)  See  Dolarei  v.  Roiki-     v.  Skeltou,  ante^  VoLV,  t47» 
ekiU,  1  Sim.  8f  Siu.  690.  260,  n.  and  the  note,  147. 

(Go)   iSftr  William  PuUeney 
Vol.  X*  L 
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1804.         make  hiih  a  trustee ;  and  by  the  express  contract  he 
would  be  so.   The  simple  ground  of  this  bill  is,  that  the 
tenant  bargained  for  the  enjoyment  of  the  team,    for 
the  purpose  of  agriculture;  and  in  fact  for  the  enjoy*' 
ment  of  the  stock. for  seven  years;    for  thai  must  be 
[  ^  160  ]      •  the  effect  of  his  stipulation  to  be  debtor  to  his  land- 
lord during  the  term;  who  might  otherwise  lay  hold  of 
it  for  the  rent,  and,  under  the  bill  of  sale,  for  other 
money  due;    and   he  was   debtor   on    other   accounts* 
There  is  no  doubt,  at  the  hearing,  if  the  landlord  had 
entered  without  right,  the  Court  would  have  restored 
the  estate  for  the  remainder  of  the  term ;  and  finding 
the  person,  who  had  wrongfully  taken  possession  of  the 
farm,  in  possession  of  the  stock,  at  the  same  time,  and 
under  the  effect  of  the  same  wrong,  would  undoubtedly 
bave  made  him  account  for  an^  ,d^liver  back  the  whole. 
The  bill  proceeds  upon  the  ground,  that,  when  the  Dor 
fendant  took  possession  under  the  Bill  of  Sale,  and,  as 
landlord  too,  I  w31  take  it,  the  Plaintiff  did  not  owe 
upon  all  accounts  the  money  stipulated.     By  the  an^ 
swer  the  Defendant  does  not,  as  he  ought,  distinctly 
state,  whether  that  sum  was  due,  or  not ;  ^nd,  haying 
had  liberty  to  file  an  affidavit  as  to  that  fact,  an  argu-r 
mentative  affidavit,  not  by  himself,  but  by  another  per- 
son, is  produced.    I  admit,  it  is  dangerous  to  interfere 
brevi  manu  between  landlord  and  tenant;  and  I  would 
not,  if  a  clear,   distinct,  affidavit  was  produced,    that 
the    particular    sum  was    due.      I  interpose   upon   the 
ground,    that  the  Defendant    and   his  agents  will  not 
swear,  what  sum  is  due.     If  the  result  of  the  inquiry 
was,  that  so  much  was  not  due,  I.  must  have  restored 
the  farm.    But  I  should  not  do  justice  by  restoring  the 
larm;  leaving  him  to  dispose,    as  he  insists  he  may, 
of  all  the  stock,  crops,   &c.  even  die  growing  crops. 
If  the  Defendant  had  not  a  right  to  take  possession 
of  these  chattels,  die  title  to  enjoy  which  forms  part 
of  what  was  acquired  under  the  contract,  his  right  to 

take 
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take  possession  of  thenii  dei>ending  upon  the  same  ques^         1894. 
ion  as  his  right  to  take  possession  of  the  farm,  he  is    jj yiJITTl^j^ 
jy  his  own  agreement  a  trustee  of  both,  taking  a  pos-  «. 

lession  he  is  not  entitled  to  hold.  I  had  some  difficulty  Thornton. 
^upon  this;  that>  though  so  much  might  not  have  been  [  *1^  ] 
lue  at  the  time,  there  was  a  large  growidg  rent,  which 
f ould  soon  exceed  that  sum ;  and  as  to  the  rent  accrued 
Ine,  after  the  Defendant  took  possession,  if  it  should 
urn  out,  that  he  had  no  right  to  take  possession,  whe- 
her  in  some  way  the  tenant  might  not  deduct  the  damage 
tuffered  by  that  wrongful  act  from  the  rent.  The  Order 
hereforc  gave  them  liberty  to  apply. 

I  had  not  forgot  the  case  of  the  Ptisey  Horn  {66) ; 
which  turned  jxpon  the  pretiumaffectianisf  independent    Jurisdiction 
>f  the  circumstance  as  to  tenure ;  wliich  could  not  be       .  ®P®®*"^ 
estimated  in  damages.    As  to  Fells  y.  Read,  the  objec-    ,   ti«l   tli 
ion,   to  which  no  answer  was   given,   was,  who  were  y-j-^  ^f  ^yd  h 
he  Cesiuys  que  trust?    Individuals  sued,  who  did  not  \^  qq^  to  be 
pretend  to  say,  the  box  belonged  to  them.    The  over-  estimated  by 
eers  were  gone.      Lord  Rosslyn  however  thought,  he  damagMi* 
aw  a  trustee  and  a  Cestui  que  trust;  and  those  got  the 
battel,  who  ought  to  have  had  it.    But  this  is  the  case 
ot  of  a  single  chattel,  unconnected,  but  of  a  great  va« 
iety  of   chattels,   which  must    be    held  upon  a  trust 
>gether  with  the  estate.    There  is  therefore  a  Cestui 
ue  trust.    Upon  the  particular  circumstances  also  the 
knirt  would  be  justified  in  interposing,  to  prevent  the 
eatruction  of  the  property,  until  tfa^  rights  were  ascer- 
i&ed,  upon  the  principle  of  irreparable  mischief.     It 

sidd,  the  Plaintifi*  might  have  damages.  But  how  are 
amages  to  be  estimated  in  such  a  case  ?  The  direction 
i  a  jury  must  be  to  give,  not  the  value  of  these  chattels 
ter^ly,  but  their  value  to  this  man,  having  this  farm, 
aabling  him  to  use  them  for  the  purpose  of  cultivation ;  ^  • 
id  the  very  terms  of  the  contract  shew,  the  landlord, 

dealing 
(06)  Ptii^  V.  PkiMy*  1  Fcm.  273. 
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deaUng  with  hiniy  thought  him  not'  able  to  stock  tb^ 
farm  without  a  very  large  indulgence  through  the  whole 
term.  The  equitable  construction  is,  that  the  tenant 
is  to  have  possession  of  the  stock }  which  he  is  to  pur- 
*  chase  by  a  loan  from  the  landlord^  who  is  not  to  call 
for  repayment  until  the  end  of  the  term.  It  is  there« 
fore  an  entire  contract  for  the  estate  and  the  chattels; 
the  enjoyment  of  the  latter  being  requisite  for  the  enjoy- 
ment of  that  estate.  Upon  the  whole^  I  think  the  prin-* 
ciple  of  the  Order  right. 


1804. 


JACKSON  V.  PETRIE. 


Writ  of  Ne       A  MOTION  was  made  for  a  writ  of  Ne  exeat  Regno, 
exeat  Regno^  a  The  case>  as  represented  by  the  bill  and  affidavit, 

high  Preroga-  .^^s,  that  several  years  ago  two  West  India  merchants, 
tive  writ,  on-  j^^  partnership,  became  bankrupts ;  but  were  left  in  the 
W  tft  '  inanagement  of  their  property,  and  became  entitled  by 
poses  of  Slate  •  Purchase  to  an  estate  in  the  West  Indies^  The  Defen- 
afterwards  ex-  dant,  a  creditor  by  a  promisory  note  for  1800/.,  far  short 
tended  to  pri-  of  the  value  of  the  estate,  a  great  many  years  ago 
vale  transac-     brought  the  estate  to  a  judicial  sale  in  the  West  Indies^ 

and  purchased  it  for  10,000/.  currency;  suggesting,  that 
the  sale  was  fraudulent,  and  would  be  set  aside ;  and  the 
Defendant,  therefore,  Uable  to  account  for  the  rents 
and  profits:  or,  otherwise,  that  according  to  the  in- 
must  be  as  po-  formation  and  belief  of  the  Plaintiff  only  2000/.  of  the 
si  tive  as  an  purchase-money  was  paid ;  and  therefore  the  Defendant 
affidavit  to  was  debtor  for  the  residue.  The  motion  was  made  at 
hold  to  bail:  the  sitting  of  the  Court;  on  the  suggestion,  that  the 
information  Defendant 

and  belief  ad- 
mitted only  xffot  matter  of  pare  accoiiDt,  as  between  pirtoers  and 
execators. 

The  application  ought  to  be  as  prompt  as  possible. 

Jorisdiction  here  upon  contracts  as  to  an  estate  in  the  West  Indies. 


tions ;    con- 
ihied  to  cases 
of  equitable 
debt. 

The  affidavit 
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Defendant  was  on  board  a  ship,  to  sail  on  this  day  for. 
the  East  Indies;  and  the  bill  was  filed  on  the  same 
morning* 

Mr.  Ou>€n,  for  the  Plaintiff^  in .  support  of  the  juris- 
diction,  cited  Lord  Cransiawn  v.  Johnson {67)^  Archer  v. 
Preston  ( 68 ),  and  Lord  Arglasse  v.  Muschamp  ( 69 }. 

The  Lord  Chancellor. 
I  was  startled  by  this  application;  (or,  though^  it  is 
true,  a  necessity  frequently  exists  for  the  application  of 
this  writ,  almost  amounting  to  surprize,  the  Court  is 
peculiarly  bound  to  see,  that  a  case  is  made  for  that  sort 
of  interposition,  to  stop  a  person-  going  abroad,  and  to 
sail  this  day :  let  the  consequences  to  him  be  what  they 
may  (70).  Howeyer  great  the  difiiculty  upon  the  Plain- 
tiff, generated  by  circumstances,  ^srhich  would  have  great 
weight  at  the  hearing,  to  make  the  affidavit  as  precise 
and  pointed,  as  the  rules  of  the  Court  reiquire,  that  is 
his  misfortune ;  and  I  can  no  more  grant  thu  writ  on  ac- 
count of  that  difficulty,  than  a  Judge  can  order  bail 
upon  an  insjiffijcient  affidavit.  The  affidavit  must  be  as 
positive  as  to  the  equitable  debt,  as  ao  affidavit  of  a  legal 
debt,  to  hold  to  bail. 
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There  is  no  doubt  of  the  jurisdiction  upon  contracts 
as  to  land,  in  the  West  Indies,  if  the  persons  are  here. 
With  reference  to  the  doctrihe  of  bail  in  trover  and 
assault,  upon  which  a  discretion  to  hold  to  bail  for  da- 
Biages  has  been  habitually  exercised  at  law,  that  is  more 

justifiable 


(e7)  Ante,  Vol.  Ill, 
WkUe  V.  HaU,    post,  XII, 
321. 

(68)   1  Eq.  Ca.  Ah.    133, 
cited   1  Vern.  77. 
(09)  1  Vtrn.  7-5. 


(70)  Ante,  Vol.  VIII,  33. 
Upon  this  writ  see  the 
notes,  1,95;  IV,  5Q2,  aod 
Mr.  BeameM's  Brief  View  of 
the  Writ, 
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justifiable  in  the  case  of  trover^  where  there  is  some 
standard  for  ascertaining  the  value^  than  in  the  other 
case^  a  Tort,  for  which  the  damages  depend  upon  the 
discretion  of  the  Jury.  But  I  am  not  aware^  that  this 
high  prerogative  writ^  originally  applied  only  to  pur- 
poses of  State^  and  afterwards  extended  to  private 
transactionsi  has  been  granted,  except  in  eases  of  equit* 
able  debt:  nor  do  I  recollect,  that  this  Court  has 
.  granted  the  writ  upon  an  affidavit,  stating  merely  in- 
formation and  belief  as^  to  the  amount  of  the  debt ;  ex- 
cept where  it  is  matter  of  pure  account.  The  ordinary 
^  case,  following  a  precedent,  and  a  bold  precedent  by 
luord  Hardwicke{7l),  is  the  case  of  partners  and  exe- 
cutors ;  upon  which  information  and  beUef  is  held  suffi- 
cient. If  the  foundation  of  the  Equity  in  this  case  is  the 
allied  fraud,  not  particularly  stated,  but  only  upon  in-* 
formation  and  beUef,  considering  therefore,  that  at  some 
period  the  contract  will  be  set  aside  in  this  Court,  and 
the  purchaser  will  therefore  become  a  debtor  for  the 
rents  and  profits,  it  is  beyond  all  sight  to  grant  this  writ 
in  such  a  case«  Upon  the  other  ground,  taken  by  the 
bill,  the  affidavit  must  be  more  positive.  It  probably 
will  happen,  that  the  refusal  of  the  writ  in  this  instance 
may  finally  operate  to  create  injustice.  But  the  answer 
is,  that  I  cannot  act  otherwise  than  the  rule  and  prin- 
ciple, practice  and  usage,  of  the  Court  authorize ;  and 
there  is  no  instance  of  granting  the  writ  upon  such  cif 
cumstances.  It  must  also  be  observed,  that,  though  the 
Court  will  act  promptly  upon  this  application,  almost 
amounting  to  surprize,  care  must  be  taken,  that  the 
application  is  made  as  promptly  as  possible;  and  this 
application  might  have  been  made  a  fortnight  ago. 


The  Writ  was  refused. 


(71)  Rico  y.  Gaulticr,  liAtk.  60 J. 
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LADY  LINCOLN  v.  PELHAM.  law. 

Nov.9d. 
T  ADY  Catherine  Pelham  by  her  Will,  dated  the  1st    Constinction 

of  July\  1775,  bequeathed  out  of  her  money  in  the  of  a  Will;  that 
funds  and  debts  due  to  her  on  bond  at  the  time  of  her  r*|g7i  ^u^der 
♦  death,  to  Henry  Duke  o{  Newcastle,  the  sum  of  4000/.,  *  ^- 

to  Lewis  Lord  Sondes,  the  sum  of  4000A,  and  to  her  ^^^^  ^  ^J^ 
daughter  Lady  Sondes,  and  her  daughter  Mary  Pelham,  dre     f  il   an 
2000^.  a-piece ;  and  she  gave  and  bequeathed  all  the  ^^jj    gufyj^injr 
residue  of  the  money  in  the  public  fiinds,  which  she  joanger  child, 
should  be  possessed  of  at  her  decease,  and  the  money  was  upon  the 
secured  by  bond,  to  her  executors,  in  trust,  to  pay  an  whole  Will  en^ 
annuity  of  80/. ;    and    upon    farther    trust,    that    heir  ^^^^  *  ^^  ^^ 
daughter  Frances  Pelham  might  receive  the  yearly  inte-  •®^'*"»  navmg 
rest,  dividends,   and  produce,   of  such  residue  during    .. 
her  life,  for  her  own  use  and  benefit;  and  after  her  excluded, 
decease,  in  trust,  to  pay  one-fourth  part  of  such  residue .  Vested  in- 
tb  the  younger  children  of  the  said  Duke  of  Newcastle,  terest  in  le- 
by  her  late  daughter  Catherine,  equally  to  be  divided  gatees,  who 
between  or  among  them;   and  one  other  fourth  part  died  during  a 
thereof  to  or  among  the  younger  children  or  child  of  her  P"^^®^*  *°^®* 
daughter,  the  said  Grace,  Lady  Sondes,   equally  to  1^    |>^        *     / 
divided  between  or  among  them,  if  more  than  one ;  and  ^^^  foarth  to 
to  pay  one-fourth  part  thereof  to  the  children  or  child  the  children 
of  her  said  daughter  Frances  Pelham,  equally  to  be  di-  of  A.,  and 
▼ided  between  or  among  them,  if  more  than  one,  share  one  other 
and  share  alike;  and  upon  further  trust,  that  her  said  fourth  to  or 
daughter  Mary  Pelham,   might  receive  the  yearly  in-  *"^°^      ® 
terest,  dividends,  and  produce,  of  the  remaining  fourth  D;-«|.|i,ni| 
part  during  her  life;  and  that  after  the  decease  of  the  p^^  Capita^ 
said  Mary  Pel/uim,  the  same  might  be  paid  to  the  chil- 
dren or  child  of  the  said  Mary  Pelham,  equally  to  be 
divided  between  them,  if  more  than  one,  share  and  share 
alike;    and  if  either    of  her   said    daughters  Frances 
Pelham  and  Mary  Pelham  should  die  without  any  issue  of 
ber  body  begotten,  living  at  her  death,  or,  there  being 

any 
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any  such  child  or  childrenj   if  all  of  them  should  die 
before  the  ages  or  times^  when  their  shares  were  made 
payable,  as  therein  mentioned,  then  the  fourth  part  of 
her  said  two  daughters  As  should  so  die  without  leaving 
any  issue,  or  whose  issue  should  so  fail,  should  go  to 
^  the  children  or  child  of  the  other  of  her  said  daughters, 
to  be  equally  divided  between  them  (if  more  than  one), 
share  and  share  alike ;  and  if  both  her  said  two  daugh« 
ters,    FranceM  Pelkam  and  Mary  Pel/Mm,   should  die 
without  leaving  any  children  or  child  living    at    their 
deaths,  or  there  being  any  such  children  or  child,  if  all 
of  them  should  die,  before  any  of  them,  being  a  son  or 
sons,   should  attain  the  age  of  21  years,    or  being  a 
daughter  or  daughters,  should  attain  that  age,  or  marry, 
then  and  in  such  case  she  willed,  that  the  said  two  last- 
mentioned  fourth  parts  should  be  equally  divided  amongst 
the  younger  children  of  the  said  Duke  of  Newcastle,  by 
her  said  daughter,  and  the  younger  children  of  the  said 
Lady  Sondes;  and  she  left  to  Lord  Lincoln  and  LewU 
Watson,  her  grandsons,  100^.  a-piece  for  a  ring;   and 
she  appointed  Frances  Pel/iam  and  Mary  Pel/iam  exe- 
cutrixes of  her  Will ;  and  gave  and  bequeathed  all  the 
residue  of  her  goods,  chattels,  and  personal  estate  and, 
effects,  (not  before  disposed  of  )l  to  her  said  two  daugh- 
ters, Frances  Pelham  and  Mary  Pelhcnnf  equally  to  be 
divided  between  them,  share  and  share  aUke,  subject  to, 
the  payment  of  her  debts,  &c. 


The  testatrix  made  a  Codicil,  dated  the  13th  of 
February,  1780,  whereby  she  revoked  and  made  void 
the  said  legacy  of  4000Z.  given  by  her  said  Will  to  the 
said  Duke  of  Newcastle;  and  she  by  her  said  Codicil 
in  all  other  respects  ratified  and  confirmed  her  said 
Will 


The  testatrix  died  in  February  1781.     By  the  decree, 
pronounced  upon  the  original  bill,  filed  by  Lord  John 

Pelham 
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Pelham  CtifUan,  one  of  the  younger  children  of  the 
Duke  of  Newcastle^  the  accounts  were  directed ;  and  by 
another  decree,  made  on  farther  directions,  it  was 
ordered,  that  the  interest  of  the  residue  of  the  funds 
*  should  be  paid  to  Frances  Pelkam  during  her  Ufe,  with 
liberty  to  apply  upon  her  death.  After  her  death  an 
inquiry  was  directed  as  to  the  children  of  Henry 
Duke  of  Newcastle  and .  Lord  Sondes ;  and  whether 
Frances  and  Mary  Pelham  died  unmarried  and  with- 
out issue. 
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The  Master  by  his  Report  stated,  that  Henry  Duke  of 
Newcasik^  had  by  his  late  wife  Catherine^  one  of  the 
daughters  of  the  testatrix,  three  children,  living  at  the 
date  of  the  Will :  Henry  ^  Earl  of  Lincoln^  Lord  Thomas 
Pelham  Clinton^  and  Lord  John  Pelham  Clinton.  Lord 
Lincoln  died  on  the  18th  of  October,  1778,  previously  to 
the  date  of  the  codicil;  at  which  time,  viz.  in  1780,  and 
at  the  death  of  the  testatrix.  Lord  Thomas  and  Lord 
John  were  the  only  children  of  the  Duke  living.  Lord 
Lincoln  lived  to  attain  the  age  of  twentyK)ne ;  and  left  one 
son,  Henry f  bom  on  the  23d  of  December,  1777,  who  died 
in  September  1779,  and  one  daughter.  Lady  Folistone, 
born  on  the  6th  o(  April,  1776;  who  died  on  the  26th  of 
May,  1804 ;  leaving  one  daughter.  Henry,  Duke  of  New- 
castle, died  on  the  22d  o(  February,  1794.  Lord  7%o- 
mas  Pelham  Clinton,  who  became  Duke  o{  Newcastle,  at- 
tained the  age  of  twenty-one ;  and  died  on  the  18th  of 
May,  1795;  leaving  four  children,  all  living.  Lord  John 
Pelham  Clinton  attained  twenty-one ;  and  died  on  the 
Iddi  oi  December,  1781,  uiimarried,  afl;er  the  date  of  the 
cpdicil  and  jthe  death  of  the  testatrix,  but  in  the  Hfe  of 
Franfifss  and  Mciry  Pelham.  Mary  Pelham  died  on  the 
25th  of  May,  179^,  unmarried,  and  without  issue ;  having 
by  her  Will  appointed  her  sister  Frances  executrix  with 
others.  Frances  died  on  the  10th  oi  January,  1804,  intes- 
tate^  unmarried,  and  without  issue,     Catherine,  daughter 
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any  such  child  or  children,   if  all  of  them  should  die 
before  the  ages  or  times,  when  their  shares  were  made 
payable,  as  therein  mentioned,  then  the  fourth  part  of 
her  said  two  daughters  as  should  so  die  without  leaving 
any  issue,  or  whose  issue  should  so  fail,  should  go  to 
•  the  children  or  child  of  the  other  of  her  said  daughters, 
to  be  equally  divided  between  them  (if  more  than  one), 
share  and  share  aUke ;  and  if  both  her  said  two  daugh- 
ters,   Frances  Pelham  and  Mary  Pel/uim,   should  die 
without  leaving  any  children  or  child  living    at    their 
deaths,  or  there  being  any  such  children  or  child,  if  all 
of  them  should  die,  before  any  of  them,  being  a  son  or 
sons,   should  attain  the  age  of  21  years,    or  being  a 
daughter  or  daughters,  should  attain  that  age,  or  marry» 
then  and  in  such  case  she  willed,  that  the  said  two  last^ 
mentioned  fourth  parts  should  be  equally  divided  amongst 
the  younger  children  of  the  said  Duke  of  Newcastle,  by 
her  said  daughter,  and  the  younger  children  of  the  said 
Lady  Sondes;  and  she  left  to  Lord  Lincoln  and  LewU 
Watson,  her  grandsons,  100/.  a-piece  for  a  ring;   and 
she  appointed  Frances  PeUiam  and  Mary  PeUiam  exe- 
cutrixes of  her  Will ;  and  gave  and  bequeathed  all  the 
residue  of  her  goods,  chattels,  and  personal  estate  and, 
effects,  (not  before  disposed  of)  to  her  said  two  daugh- 
ters, Frances  Pelham  and  Mary  Pelham,  equally  to  be 
divided  between  them,  share  and  share  alike,  subject  to. 
the  payment  of  her  debts,  &c. 


The  testatrix  made  a  Codicil,  dated  the  13th  of 
February,  1780,  whereby  she  revoked  and  made  void 
the  said  legacy  of  4000/.  given  by  her  said  Will  to  the 
said  Duke  pf  Newcastle;  and  -she  by  her  said  Codicil 
in  all  other  respects  ratified  and  confirmed  her  said 
Will 


The  testatrix  died  in  February  1781.     By  the  decree, 
pronounced  upon  the  original  bill,  filed  by  Lord  John 

Pelham 
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Pelham  ClitUon,  one  of  the  younger  chUdren  of  the 
Duke  of  NewcasilCf  the  accounts  were  directed ;  and  by 
another  decree,  made  on  farther  directions,  it  was 
ordered,  that  the  interest  of  the  residue  of  the  funds 
*  should  be  paid  to  Frances  Pelham  during  her  Ufa,  with 
liberty  to  apply  upon  her  death.  After  her  death  an 
inquiry  was  directed  as  to  the  children  of  Henry 
Duke  of  Newcastle  and .  Lord  Sondes ;  and  whether 
Frances  and  Mary  Pelham  died  unmarried  and  with- 
out issue. 
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The  Master  by  his  Report  stated,  that  Henry  Duke  of 
Newcastle^  had  by  his  late  wife  Catherine,  one  of  the 
daughters  of  the  testatrix,  three  children,  living  at  the 
date  of  the  Will :  Henry,  Earl  of  Lincoln,  Lord  Thomas 
Pelham  Clinton,  and  Lord  John  Pelham  Clinton.  Lord 
Lincoln  died  on  the  18th  of  October,  1778,  previously  to 
the  date  of  the  codicil;  at  which  time,  viz.  in  1780,  and 
at  the  death  of  the  testatrix.  Lord  Thomas  and  Lord 
John  were  the  only  children  of  the  Duke  living.  Lord 
Lincoln  lived  to  attain  the  age  of  twenty-one ;  and  left  one 
son,  Henry,  bom  on  the  23d  oi  December,  1777,  who  died 
in  September  1779,  and  one  daughter.  Lady  FoUcstone, 
bom  on  the  6th  oi  April,  1776;  who  died  on  the  S6th  of 
May,  1804 ;  leaving  one  daughter.  Henry,  Duke  of  New' 
cof/Ze,  died  on  the  22d  oi  February,  1794.  Lord  7%o- 
mas  Pelhcnn  Clinton,  who  became  Duke  oi  Newcastle,  at- 
tained the  age  of  twenty-one ;  and  died  on  the  18th  of 
May,  1795;  leaving  four  children,  all  livuig.  Lord  John 
Pelham  Ctinton  attained  twenty-one ;  and  died  on  the 
19di  oi  December,  1781,  unmarried,  afl;er  the  date  of  the 
cpdicil  and  jthe  death  of  the  testatrix,  but  in  the  Hfe  of 
FrQnpf^s  and  Mary  PeUiam.  Mary  Pelham  died  on  the 
25th  oi  May,  179^,  unmarried,  and  without  issue;  having 
by  her  Will  appointed  her  sister  Frances  executrix  with 
others.  Frances  died  on  the  10th  oi  January,  1804,  intes- 
tate, unmarried,  and  without  issue,     Catherine,  daughter 
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any  such  child  or  children,  if  all  of  them  should  die 
before  the  ages  or  times,  when  their  shares  were  made 
payable,  as  therein  mentioned,  then  the  fourth  part  of 
her  said  two  daughters  as  should  so  die  without  leaving 
any  issue,  or  whose  issue  should  so  fail,  should  go  to 
•  the  children  or  child  of  the  other  of  her  said  daughters, 
to  be  equally  divided  between  them  ( if  more  than  one ), 
share  and  share  alike ;  and  if  both  her  said  two  daugh- 
ters, Frances  Pelham  and  Mcnry  Pel/Mm,  should  die 
without  leaving  any  children  or  child  living  at  their 
deaths,  or  there  being  any  such  children  or  child,  if  all 
of  them  should  die,  before  any  of  them,  being  a  son  or 
sons,  should  attain  the  age  of  21  years,  or  being  a 
daughter  or  daughters,  should  attain  that  age,  or  marry» 
then  and  in  such  case  she  willed,  that  the  said  two  last-* 
mentioned  fourth  parts  should  be  equally  divided  amongst 
the  younger  children  of  the  said  Duke  of  Newcastle,  by 
her  said  daughter,  and  the  younger  children  of  the  said 
Lady  Sondes;  and  she  left  to  Lord  Lincoln  and  Lewis 
Watson,  her  grandsons,  100/.  a-piece  for  a  ring;  and 
she  appointed  Frances  Pel/iam  and  Mary  PeUiam  exe- 
cutrixes of  her  Will ;  and  gave  and  bequeathed  all  the 
residue  of  her  goods,  chattels,  and  personal  estate  and^ 
effects,  (not  before  disposed  of)  to  her  said  two  daugh- 
ters, Frances  Pelham  and  Mary  Pelham,  equally  to  be 
divided  between  them,  share  and  share  alike,  subject  to 
the  payment  of  her  debts,  &c» 


The  testatrix  made  a  Codicil,  dated  the  13th  of 
February,  1780,  whereby  she  revoked  and  made  void 
the  said  legacy  of  4000/.  given  by  her  said  Will  to  the 
said  Duke  pf  Newcastle ;  and  she  by  her  said  Codicil 
in  all  other  respects  ratified  and  confirmed  her  said 
Will 


The  testatrix  died  in  February  1781.     By  the  decree, 
pronounced  upon  the  original  bill,  filed  by  Lord  John 

Pelham 
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Pelham  Clitdon,  one  of  the  younger  children  of  the 
Duke  of  Newcastle^  the  accounts  were  directed ;  and  by 
another  decree,  made  on  farther  directions,  it  was 
ordered,  that  the  interest  of  the  residue  of  the  funds 
*  should  be  paid  to  Frances  Pelham  during  her  life,  with 
liberty  to  apply  upon  her  death.  After  her  death  an 
inquiry  was  directed  as  to  the  children  of  Henry 
Duke  of  Newcastle  and .  Lord  Sondes ;  and  whether 
Frances  and  Mary  Pelham  died  unmarried  and  with- 
out issue. 
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The  Master  by  his  Report  stated,  that  Henry  Duke  of 
Newcastle^  had  by  his  late  wife  Catherine^  one  of  the 
daughters  of  the  testatrix,  three  children,  living  at  the 
date  of  the  Will :  Henry  ^  Earl  of  Lincoln^  Lord  Thomas 
Pelham  Clinton^  and  Lord  John  Pelham  Clinton.  Lord 
Lincoln  died  on  the  18th  of  October ,  1778,  previously  to 
the  date  of  the  codicil;  at  which  time,  viz.  in  1780,  and 
at  the  death  of  the  testatrix.  Lord  Thomas  and  Lord 
John  were  the  only  children  of  the  Duke  living.  Lord 
Lincoln  lived  to  attain  the  age  of  twentyK)ne ;  and  left  one 
son,  Henry t  bom  on  the  23d  oS  December ^  1777,  who  died 
in  September  1779,  and  one  daughter.  Lady  Folistone, 
bom  on  the  6th  of  April,  1776 ;  who  died  on  the  S6th  of 
May,  1804 ;  leaving  one  daughter.  Henry,  Duke  of  Newr 
castle,  died  on  the  22d  o{  February,  1794.  Lord  Tho- 
mas Pelham  Clinton,  who  became  Duke  of  Newcastle,  at- 
tained the  age  of  twenty-one ;  and  died  on  the  18th  of 
May,  1795;  leaving  four  children,  all  living.  Lord  John 
Pelham  Clinton  attained  twenty-one ;  and  died  on  the 
19di  oi  December,  1781,  unmarried,  afl;er  the  date  of  the 
Qodicil  and  the  death  of  the  testatrix,  but  in  the  Kfe  of 
Frances  and  M€^y  Pelliam.  Mary  Pelham  died  on  the 
25th  of  May,  179)4,  unmarried,  and  without  issue;  having 
by  her  Will  appointed  her  sister  Frances  executrix  with 
others.  Frances  died  on  the  10th  of  January,  1804,  intes- 
tate, unmarried,  and  without  issue,     Catherine,  daughter 
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any  such  child  or  children,   if  all  of  them  should  die 
before  the  ages  or  times,  when  their  shares  were  made 
payable,  as  therein  mentioned,  then  the  fourth  part  of 
her  said  two  daughters  As  should  so  die  without  leaving 
any  issue,  or  whose  issue  should  so  fail,  should  go  to 
•  the  children  or  child  of  the  other  of  her  said  daughters, 
to  be  equally  divided  between  them  (if  more  than  one), 
share  and  share  alike ;  and  if  both  her  said  two  daugh- 
ters,   Frances  Pelham   and  Mary  Pelham,   should  die 
without  leaving  any  children  or  child  living    at    their 
deaths,  or  there  being  any  such  children  or  child,  if  all 
of  them  should  die,  before  any  of  them,  being  a  son  or 
sons,   should  attain  the  age  of  21  years,    or  being  a 
daughter  or  daughters,  should  attain  that  age,  or  marry, 
then  and  in'  such  case  she  willed,  that  the  said  two  last- 
mentioned  fourth  parts  should  be  equally  divided  amongst 
the  younger  children  of  the  said  Duke  of  Newcastle,  by 
her  said  daughter,  and  the  younger  children  of  the  said 
Lady  Sondes;  and  she  left  to  Lord  Lincoln  and  Lewis 
Watson,  her  grandsons,  100/.  a-piece  for  a  ring;  and 
she  appointed  Frances  PeViam  and  Mary  PeUiam  exe- 
cutrixes of  her  Will ;  and  gave  and  bequeathed  all  the 
residue  of  her  goods,  chattels,  and  personal  estate  and 
effects,  (not  before  disposed  of)  to  her  said  two  daugh- 
ters, Frances  Pelham  and  Mary  Pelham,  equally  to  be 
divided  between  them,  share  and  share  alike,  subject  to 
the  payment  of  her  debts,  &c» 


The  testatrix  made  a  Codicil,  dated  the  13th  of 
February,  1780,  whereby  she  revoked  and  made  void 
the  said  legacy  of  4000/.  given  by  her  said  Will  to  the 
said  Duke  pf  Newcastle;  and  she  by  her  said  Codicil 
in  all  other  respects  ratified  and  confirmed  her  said 
Will 


The  testatrix  died  in  February  1781.     By  the  decree, 
pronounced  upon  the  original  bill,  filed  by  Lord  John 
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Pelham  CtitUanf  one  of  the  younger  chUdren  of  the 
Duke  of  Newcastle^  the  accounts  were  directed ;  and  by 
another  decree,  made  on  farther  directions,  it  was 
ordered,  that  the  interest  of  the  residue  of  the  funds 
^  should  be  paid  toFrcmces  Pelham  during  her  life,  with 
liberty  to  apply  upon  her  death.  After  her  death  an 
inquiry  was  directed  as  to  the  children  of  Henry 
Duke  of  Newcaetle  and .  Lord  Sdndes ;  and  whetheir 
Frances  and  Mary  Pelham  died  unmarried  and  with- 
out issue. 
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*  The  Master  by  his  Report  stated,  that  Henry  Duke  of 
Newcastle^  had  by  his  late  wife  Catherine^  one  of  the 
daughters  of  the  testatrix,  three  children,  living  at  the 
date  of  the  Will :  Henry  ^  Earl  of  Lincoln^  Lord  Thomas 
Pelham  Clinton^  and  Lord  John  Pelham  Clinton.  Lord 
Lincoln  died  on  the  18th  of  October ,  1778,  previously  to 
the  date  of  the  codicil;  at  which  time,  viz.  in  1780,  and 
at  the  death  of  the  testatrix.  Lord  Thomas  and  Lord 
John  were  the  only  children  of  the  Duke  living.  Lord 
Lincoln  lived  to  attain  the  age  of  twentyK)ne ;  and  left  one 
son,  Henry t  bom  on  the  23d  o£  December ^  1777 ,  who  died 
in  September  1779,  and  one  daughter.  Lady  Folhstone, 
born  on  the  6th  of  April,  1776 ;  who  died  on  the  S6th  of 
May,  1804 ;  lea^nng  one  daughter.  Henry,  Duke  of  Newr 
castle,  died  on  the  22d  ot  February,  1794.  Lord  Tho^ 
mas  Pelham  Clinton,  who  became  Duke  o{  Newcastlci  at- 
tained the  age  of  tweutyrone ;  and  died  on  the  18th  of 
May,  1795;  leaving  four  children,  all  living.  Lord  John 
Pelham  Clinton  attained  twenty-one.;  and  died  on  the 
Idth  oi  December,  1781,  uiimarried,  after  the  date  of  the 
codicil  and  jthe  death  of  the  testatrix,  but  in  the  Kfe  of 
Frqnp^s  and  Mary  PeUiam.  Mary  Pelham  died  on  the 
S5th  of  May,  179Hlv  unmarried,  and  without  issue ;  having 
by  her  Will  appointed  her  sister  Frances  executrix  with 
others.  Frances  died  on  the  10th  ot  January,  1804,  intes- 
tate^  unmarried,  and  without  issue,     Catherine,  daughter 
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of  the  testatrix,  and  wife  of  Henry  Duke  of  Neweastkf 
died  on  the  S7th  of  Juhf,  1760 ;  and  Lady  Sondes  died  on 
the  3l6t  of  July,  1777.  Lady  Sondes  had  the*date  of  the 
♦  WiQ  and  Codicfl  and  at  the  death  of  the  testatrix  three 
sons,  all  living,  and  no  other  childron. 

Upon  the  death  of  Frances  Pelham  three  petitions  were 
presented:  the  first  by  the  Phdntiffs,  executors  of  Lord 
John  Pelham  Clinton;  praying  a  transfer  of  one  moiety 
of  the  funds:  the  second  by  the  executors  of  nonuu 
Duke  of  Newcastle;  praying  a  transfer  of  one-fourth  > 
and  the  third  by  die  two  younger  sons  of  Lady  Sondes: 
praying  a  transfer  to  them  in  equal  moieties  of  three* 
fourth  parts ;  and  by  the  executors  of  Mary  Pelham  and 
the  admmistrator  of  Finances  Pelham,  for  a  transfer  U> 
them  respectively,  in  equal  moieties,  of  the  remaining 
fourth. 

These  Petitions  were  argued  by  Mr.  Romilly,  Mr.  Fott' 
blanque,  and  Mr.  Steele,  for  the  Plaintiffs,  executors  of 
Lord  John  Pelham  Clinton :  Mr.  Richards  and  Mr.  Cooke^ 
for  the  younger  children  of  Lady  Sondes :  The  Attor^ 
ney  General,  for  the  Representatives  of  Frances  and 
Mary  Pelham :  The  Solicitor  General,  Mr.  Piggott,  and 
Mr.  Leach,  for  the  Repteaentatives  of  Thomas  Duke  of 
Newcastle. 

Upon  the  question,  whether  the  interests  were  vested, 
and  the  distribution  only  postponed  till  the  death  of 
Frances  Pelham,  the  point  was  given  up  by  the  children 
of  Lady  Sondes  as  to  the  fourth,  given  originally  to  the 
younger  children  of  the  Duchess  o( Newcastle;  admitting^ 
that  was  vested.  But  against  that  construction  as  to  the 
two-fourths,  given  over  upon  the  failure  of  issue  of 
Frances  and  Mary  Pelham,  Hatty.  Terry  (72),  and  Moor^ 

i$h 
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ish  V.  Strong (^  73)  were  cited ;  which  were  distinguished  by 
*the  children  of  the  Duchess  oi Newcastle:  the  former^ 
as  being  a?  a  legacy  payable  out  of  land:  the  latter 
depending  upon  an  express  contingency,  a  second  mar- 
riage ;  in  the  nature  of  a  condition  precedent.  Barnes 
V.  AUen  (74)  was  cited  as  an  authority  for  vesting. 

Upon  the  point,  that  Thomas  Duke  oi  Newcastle  was 
entitled  as  a  younger  cliild,  though  he  afterwards  became 
the  eldest  (75),  HaU  v.  Hewer  (76),  Colenum  r.Sey- 
tnour  (77),  and  Duke  v. Doidge{l%)  were  relied  on;  and 
it  was  insisted,  that  the  distinction  taken  in  Chadwick 
Vb  Doleman  (79),  and  Lord  TeyiJiam  v.  Webb  {9f)\ 
where  the  provision  comes  from  a  parent,  or  a  person 
in  loco  Parentis t  was  not  applicable:  Lady  Catherine 
Pelliam  sustaining  neither  of  those  characters ;  and  the 
father  being  alive. 

• 

The  Lord  Chancellor. 
Though  it  is  impossible  in  these  cases  to  be  sure  of 
hitting  the  intention,  there  is  but  one  part  of  the  decision, 
upon  which  I  have  any  considerable  doubt,  whether  it  is 
according  to  the  real  intention  of  the  testatrix.  She 
had  four  daughters:  Lady  Catherine;  who  had  been 
Duchess  of  Newcastle  ;  and  was  dead  at  the  date  of  the 
will;  by  whom  the  Duke  of  Newcastle  had  three  chil- 
dren. 
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(73)  At  the  RolU,  ^ihJuty, 
1775,  before  Sir  ThomoiSeW' 
tlL  Cited  from  a  note  of 
Lord  KcHfcn. 

(74)  1  Bra.  C.  C.  181.  See 
the  case  stated  from  the  Re- 
gister's Book,  ante.  Vol.  Ill, 
208,  in  Perry  v.  Woods.  MoC' 
buck  V.  Dean,  11,  285;  and 
Ibo  note^  287. 


(75)  Bowles  v.  Bowles,  the 
next  case.  Matthews  y.  Paul^ 
3  Swanst.  328. 

(78)  Amb.  203. 
(77)  1  Ves.  209. 

.(78)  2Fet.203,  ». 

(79)  2  Vem.  528. 

(80)  2Fi».  )98, 
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dreiii  then  living :  Lord  Lincoln^  Lord  Thomas  Pelham 
Clinton^  and  Lord  John  Pelham  Clinton.  Lady  Sondes 
another  daughter  of  the  testatrix,  had  also  three  chil- 
dren; and  was  dien  alive;  and  therefore  might  have 
other  children  by  that  marriage,  or  future  marriages. 
There  were  also  two  daughters  unmarried.  The  two 
^  former  being  married  to  Peers,  the  eldest  son  of  each 
must  succeed  to  that  dignity,  and  in  all  probability  to 
a  considerable  fortune.  It  was  possible,  the  other  two 
might  not  marry  persons  of  similar  condition;  and  there- 
fore it  occurred  to  her  to  make  a  different  provision  for 
them.  This  is  the  case  of  a  grandmother,  making  this 
provision  for  those,  who  in  a  sense  constituted  her  fa^- 
mily,  with  reference  to  the  actual  circumstances,  in 
which  the  different  persons,  most  forward  to  her  affec- 
tions, stood. 


« 


i€ 


The  first  disposition  is,  that  her  daughter  Frances 
Pelham  shall  have  the  interest  of  the  residue  for  her 
life,  and  after  her  death  one-fourth  of  the  residue  shall 
be  paid  to  the  younger  children  of  the  Duke  of  New- 
castle  by  the  testatrix*s  late  daughter  CatherinCf  equally 
to  be  divided  among  them.  Another  fourth  is  given  to 
the  children  of  Lady  Sondes,  in  terms  somewhat  different, 
but  meaning,  I  think,  exactly  the  same :  *^  to  or  among 
the  younger  children  or  child  of  Lady  Sondes, 
equally  to  be  divided  between  or  among  them,  if  more 
"  than  one.*'  Lady  Sondes  had  at  the  date  of  the  Will 
more  than  one  younger  child.  She  might,  or  might  not, 
bave  more ;  and  they  might  be  reduced  to  one ;  to  an- 
swer the  word  "  child.**  As  to  the  daughters  unmar- 
ried the  testatrix  makes  a  provision,  not  excluding  any 
child  whatsoever ;  and  there  are  cross  limitations  among 
the  children.  It  is  impossible  to  doubt,  that  by  the  de- 
scription of  *'  younger  children  of  Lady  Sondes  **  at  the 
end  of  the  Will  she  meant  the  same  persons,  who  were 
described  in  the  former  part.    That  leads  nie  to  think, 

that 
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thdt  with   regard,  to  the  chfldren  of  those  daughters,         1804. 
married,  and  to  whose  younger  children  she  gave  the 
original^  aiid  in  events  the  accruing,  fourths,  her  real 
meaning  was,  those  answering  the  description  of  younger 
children  at  her  death ;  and  though  there  is  in  the  former 
*  part  more  description  as  to  the  children  of  Lady  Sondes      [  *  178  ] 
than  as  to  those  of  the  Duchess  of  Newcastle,  the  phrase 
as  to  the  children  of  Lady  Sondes,  in  the  latter  part  being 
the  same   as  in  the  former  part  with   reference  to  the 
chUdren  of  the  Duchess  of  Newcastle,  it  all  means  the 
*same  thing.     The  question  is,  what  is  that?    I  use  the 
peculiarity  of  expression  for  a  different  purpose  from 
that,  for  which  it  was  used  in  the  argument;  for  I  take 
the  description  of  the  younger  children  of  Lady  Sondes 
in  the  bequest  of  the  original  fourth  as  indicative  of  an 
intention  to  give  to  the  ydunger  children,  not  as  identi- 
fying them  in  the  same  way  as  if  they  were  named,  but 
to  such  of  them,  if  more  than  one,  as  answer  the  de- 
scription of  younger  children;  or  to  one  child,  if  there 
should  be  only  one ;  and  she  had  exactly  the  same  mean- 
ing as  to  the  children  of  the  Duchess  of  Newcastle,    It 
is  said,  th£  description  /'  younger   children "  must  be 
equivalent  to  naming  them.     The  answer    is,  that    is 
not  the  natural  construction.    That  description  primd 
facie  means  all  the  children  bom  after  the  first.     But  if 
she  meant  only  to  exclude  Lord  Lincoln,  and  that  the 
other  children  should  take  as  individuals,  not  by  a  cer- 
tain quaUty,  it  was  more  natural,  that  she  should  have 
named  them;  particularly  as  in  the  legacy  of  100/.  to 
Lord  Lincoln  she  describe3  him  not,  as  a  son,  but  as' Lord 
Lincoln.    There  is  no  reason,  why  she  should  be  taken  to 
exclude  a  second  son  of  Lady  Sondes,  having  become  the 
eldest,  and  not  a  second  son  of  the  Duchess  oi  NewcastlCf 
having  become  the  eldest;  and  I  cannot  believe  die  inten- 
tion to  have  been,  that  a  lapse  should  take  place  as  to 
the  Duchess's  children,  that  would  not  have  taken  place 
under  the  same  circumstances  as  to  the  children  of  Lady 
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Sondes:  for  instance^  if  the  second  son  had  died,  that 
one  moiety  must  have  lapsed  into  the  residue  as  to  the 
Pelkams;  but  in  the  family  of  Lady  Sondes  the  other  must 
under  the  words  "  younger  children  or  child"  have 
•  taken  the  whole.  The  intention  was  precisely  the  same. 
It  is  said.  Lord  Thomas  Pelham  Clinton,  having  become 
the  Earl  of  Lincoln,  must  have  the  legacy  of  1001. 
The  answer  is  satisfactory;  that  it  is  given  to  an  indi- 
vidualy  degcribed  so  as  to  exclude  the  possibility  of  any 
other  person  having  the  character.  The  share  of  the 
residue  is  given  to  persons^  who  may  have  the  right,  if 
they  retain  that  character:  not,  if  they  do  not  retain 
it ;  as  it  is  not  given  to  them  under  the  individual  de- 
scription. 


As  to  the  cases,  I  shall  notice  them  but  shortly;  being 
satisfied,  whatever  is  the  principle  as  to  parents,  or  per- 
sons in  loco  Parentis  (81 ),  there  is  no  room  for  its  appli- 
cation  here:    this  grandmother  executing    a   purpose^ 
which  as  to  this  head  of  doctrine  may  be  stated  to  be 
parental,    the  purpose  of   providing   for   the    younger 
branches,  of  other  persons  certainly,  but  in  a  sense  her 
fiunQy ;  and  thinking,  that  her  daughters  married  were 
sufficiently  provided  for ;  so  as  to  make  it  unnecessary 
to  consider  them  objects  of  her  care.     Lord  John  Pelham 
CUnion  therefore  alone  answered  the  description  -the  at 
the  date  of  her  Will  intended  as  the  description  of  those, 
who  were  to  take  at  her  death :  that  is,  he  was  the  only 
younger  child;  and  to  those   only  she   meant  to  give 
that  fourth.    That  involves  the  point,  that  the  worda 
"  equally  to  be  divided,"  standing  alone,  have  the  same 
meaning   as  with  the  addition,    "  if  more  than  one;" 
which  makes  no  difference*.    The  codicil  does  not  much 
aSbct  me;  for  it  is  indifferent,  whether  she  made  one,  or 
not;  and  no  stress  can  be  laid  upon  the  circumstance^ 

that. 
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that,  when  making  it,  she  knew,  the  second  son  h^ 
become  Earl  of  Lincoln  f  for  if  her  meaning  was  to  give 
to  those  two,  or  such  as  should  answer  the  description 
"  jrounger  chUdren,**  she  meant  to.  confirm  the  Will  in 
*  all  respects;  and  though  she  knew,  Lozd  Lincoln  was 
then  dead. 
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Ndlt,  as  to  the  limitation  over,  if  Franca  and  Mary 
Pclkam  die  without  issue,  there  is  this  specialty;  that 
those  persons,  who  are  to  take,  if  the  younger  children  of 
the  Duchess  oi  Newcastle  and  Lady  Sondes  do  not  take, 
viz.  the  residuary  legatees,  are  Frances  and  Mary  Pelham, 
die  tenants  for  Ufe,  and  .the  persons,   upon  the  failure 
of  whose  issue  those  younger  children  are  to  take.    The 
effect  as  to  those  two  shares  is  only  to  give  an  interest 
for  life  in  a  fourth  to  each;   witlt* cross   limitations,  if 
either  should  leave  no  bsue;  and,  if  both  should  die 
without  leaving  any  children  or  child,  who  should  attain 
the  age  of  twenty-ooe,  or  marry,  to  these  younger  chil- 
dren ;  whoever  may  answer  that  description ;  and  the  gift 
to  those  children,  according  to  the  principles  of  law,  (hat 
regulate  the  late  cases,  is  vested:  the  contingency  being 
of  a  species,  that  does  not  prevent  the  vesting ;  but  may 
render  the  interest   in  events  not  beneficial  in  ei^oy-^ 
ment.    With  reference  to  Barnes  v.  Allen  (82),  and  other 
cases,  those  are  transmissible  interests,  capable  of  being 
devested ;  which  would  be  the  subject  of  sale  and  trans- 
mission of  every  kind.    The  intention  was  not,  that,  if 
diose  younger  children  should  happen  to  leave  children, 
they  should  not  transmit  to  their  children ;   when  the 
eBect  would  be.  to  give  the  absolute  interest  to  Frances 
and  Mary 9  as  residuary  legatees. 

U]Kni  the  next  question,  whether  the  distribution  is 
to  be  per  Stirpes  or  per  CapUa,  I  am  not  quite  sure,  thtft 


(82)  1  Sro.  C.  C.  181.    SUted  from  the  Reginter's  Book, 
ante.  Vol.  Ill,  208,  note,  in  Perry  v.  Woods. 
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18M*         ^y  opinion  is  not  against  the  intention.    If  there  is  a  s^- 

^^"^^  ded  constructbn,  founded  upon  cases  decided,  applying 

^  to  the  tenns  used,  it  is  better  to  adhere  to  that  settled 

Lincoln       .  .        ,       ,  ,  .  •.    i       « 

y^  *  construction,  though  I  may  entertain  some  doubt,  whe- 

PsLHAM.       ther  it  is  according  to  the  intention,  than  upon  grounds, 
[  ^176  ]      on  which  I  cannot  rest  in  every  view  of  the  case,  to 

come  to  a  decision,  having  a  tendency  to  shake  that, 

which  forms  a  rule  of  construction ;  and  which  may  in 

practice  have  been  acted  upon  in  many  cases.    It  is  clear, 

that  if  this  had  been  a  bequest  to  the  younger  children 

of  two  persons,  equally  to  be  divided  between  and  among 

them,  the  division  would  be  per  Capita  (8S).    That  rule 

has  been  applied  in  many  instances,  upon  which  doubts 

The  rale  of      have  been  stnmgly  raised ;    for  instance,   a    gift  to  a 

distribation       brother  and  the  children  of  a  deceased  brother;   who 

per  Capita  ap-  without  a  Will  would  *take  per  Stirpes:  yet  it  has  been 

plied  to  a  be-  j^^ j^  ^.jjj^^    though  the    law  would  have   given    it    in 

^^        A    iT^  moieties,  that  is  not  the  effect  of  an  express  bequest. 

....         f       With  a  strong  di9positipn  to  think,  a  family  division  was 

d      ssed  bro-  ™^^^^>  ^^  strikes  me,  that  the  repetition  of  the  words 

ther ;  thoiigh     **  ^^  younger  children,''  will  prevent  that  construction. 

under  the  Sta-  If  no  decbion  has  established  it,  that  construction  is  very 

tate  they  difficult;  for  a  bequest  to  the  younger  children  of  A* 

would  have,      and  to  the  younger  children  o{  B.  means  the  same  ex- 

takoQ  per  j^^jy  ^^  ^^  bequest  to  the  younger  children  of  ^.  and  B. 

The  particular  circumstances  are  very  strong  to  raise  con- 
jecture  and  doubt  as  to  the  intention :  but  do  they,  by 
the  inference  arising  from  them,  overpower  the  settied 
construction  of  the  words?  It  is  said,  the  testatrix 
meant  to  give  a  fourth  to  each  class.  The  proposition, 
that  she  meant  to  give  so  in  all  events,  is  opposed  by  the 
fact,  that  if  Frances  or  Mary  had  children,  tiiey  would 
have  taken  half.  It  is  true,  the  testatrix  may  have 
meant  the  children  of  Lady  Sondes  and  the  Duchess  of 
Newcastle  to  take  equally.  It  is  clear,  as  to  the  mannert 
in  which  the  children  were  to  take,  that  under  the  effect 

of 

(83)1  Ball  1^  Beat.  4Ba. 
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of  the WOl  would  be  different;  for  the  children  of  the 
Duchess  would  have,  taken  the  original  fourth  as  tenants 
in  common ;  and  so  would  the  children  of  Lady  Sondes. 
.*  But  under  the  bequest  of  the  residue  they  would  not 
.take  in.  the  same  manner;  for  though  it  is  a  tenancy  in 
common  between  the  two  classes^  yet  the  moieties,  so 
taken,  as  tenants  in  common^  would  go  to  the  childrcHi 
respectively  as  joint-tenants*  A  different  interest  there- 
fore would  be  transmitted  in  those  subjects,  taken  as  te^ 
lumts  in  common*  But  can  I  necessarily  infer  from  the 
intention  with  reference  to  property,  not  subject  to  any 
contingency  whatsoever,  that  must  come  to  them,  when 
the  lives  should  be  spent,  that  the  testatrix  must  have 
the  same  intention  as  to  property  to  come  upon  a  great 
variety  of  contingencies,  which  might  never  take  pUfoe. 
It  is  not  an  irrational  purpose  to  impute,  that  she  left 
them  to  take  their  chance  as  to  that  Whatever  the 
actual  intention  may  have  been,  the  legal  effect  is  a 
distribution  per  capita ;  and  I  cannot  safely  draw  an  in- 
ference from  the  other  part  of  the  Will ;  introducing 
distinctions,  tending  to  shake  the  settled  doctrine. 
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[  •  177  ] 


Therefore  Lord  John  Pelham  Clinton  is  the  younger 
child:  the  interests  are  vested;  and  the  distribution 
must  be  per  a^ta. 


BOWLES  f>.  BOWLES.  1804. 

Nov.  M,  StlL 
jaENRY  BOWLES  by  his  WiU  gave,  among  other    Coostruction, 

legacies,  the  sum  of  40,000/.  to  his  sons  George  that  under  a 

and  Charlee,  and  the  survivor,  his  executors^  &c.  upon  *>«9"*«*  ^  ^^^ 

•  trust,  y^^K^  ®^"' 

dren  of  it.  a 

second  son  of  three  at  the  death  of  the  testator  and  the  tenant  for 

life,  who  became  the  eldest  before  the  age  of  twenty-one,  till  which 

it  was  sobject  to  survivorship,  was  upon  the  whole  Will  jiot  entided. 

VOL.X.  M 
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iTAst^  to  pay  the  interest  Uiereof  to  his  vAts  fbr  tm 
fife;  and  from  and  after  her  decease  upon  Mtsi  Hff 
fdLj  one-third  {lart  of  the  said  sum  of  4O,00(UL  milo  his 
•  son  Charles t  one  other  third  to  his  son  James  hii  bkil« 
dren ;.  and  as  for  the  other  thhd  part  he  directed^  dult 
his  trustees  should  put  out  at  interest  4500^^for  tha  ll^ 
nefit  of  his  grandson  William,  and  55002.  for  the  bm0tt 
of  his  grandson  George,  both  sons  of  his  son  WiBiMi^ 
with  benefit  of  sundvorship,  in  case  either  sboald  ^ 
1)ef(Nre  attaining  his  age  of  SI  years,  and  without  IsftfM 
issue ;  and .  as  to  what  remained  of  this  third  part  ft^ 
testator  gave  tfajp  same  to  his  said  son  fVillkim  abieliilelf 
at  the  decease  of  bis  wife. 


The  testator  thim  reciting,  that  he  was  in  posMfl^ 
rion  of  eertain  fee<4kfm  rents,  of  the  anntiri  value  of 
S96/.  Idf.  4|rf.  gave  the  same  to  his  ssid  sons  George 
and  Charles,  their  heirs  and  assigns,  upon  trust  to  petfirit 
and  suflfer  his  daughter  Margaret  to  receive  and  ttikt 
the  same  to  her  own  use,  for  and  during  the  term  of 
her  natural  life ;  and  proceeded  thus : 


'^  And  from  and  ailer  her  decease  on  fiirther  trust 
to  receive  the  samie  Mtits ;  and  to  pay  and  apply  s# 
much  and  such  part  thereof  as  they  or  the  survivisrs 
or  survivor  of  them  in  either  their  or  his  discretion 
shall  think  prudent,  for  and  towards  the  better  edur 
cation  and  advancement  of  the  eldest  or  only  son  for 
the  time  being  of  my  scm  William,  until  such  eldest 
or  only  son  shall  attain  his  age  of  21  years ;  and  the 
residue  or  overplus  of  the  said  yfeariy  fee-farm  rents 
during  the  minority  of  such  eldest  or  oaly  sen  S&r  the 
time  being  shall  accumulate  for  the  benefit  of  mi^ 
eldest  or  only  son;  and  be  paid  to  him  at  his  at- 
tainment of  2]  years;  and  when  he  shall  have  attained 
that  age,    then  I  give  and  devise  the  said  fee-farm 

ren«i»,  together  with  such  dr^rplns  w  mhq^  unto 

'^  sudi 
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if 


^tfiitli  ^litii  or  otily  soti,  his  heits,  ekfecutbi^d,  kdhii- 
^  iiistratdrs  or  k^gns.  But  in  case  my  stm  WHHam 
•*  *«hatt  hAte  no  d6n,  who  shid!  Hvfe  to  attain  thfe  iage  ttf 
SI  yeiurs,  then  I  gire  and  deVise  th\s  said  fise-fanh 
Iteata,  together  with  the  said  wavings  or  sttrplbs  re- 
inaiui^  in  the  hands  of  my  (said  trustees^,  the  txxt^ 
i^vorS  ot  survivor  of  them,  or  ih6  hetrs  of  such  dur- 
viror,  unto  my  son  William^  in  case  he  shall  be  liVittg 
at  the  death  of  his  surviving  son,  t^ho  shall  not  hav^ 
•'  attained  his  age  of  2!  years,  his  heh^,  executors,  aci- 
"  ministratots,  and  assigns.  But  if  my  said  son  shall 
**  happen  to  die  in  the  Kfe-time  of  rtty  daughter  RtatgatM 
'^  without  leaving  any  lawful  issue,  then  I  give  and  devise 
^  die  said  fee-&rm  rents  to  my  ^aid  daughter  Marj^dret, 
*'  her  heirs  and  assigns  for  ever." 

The  testator  then  gate  to  his  said  sons  George  and 
X^artes  15,000?.  principal  money  ih  thfe  it.  per  cenf.H&tik 
Annuities,  upon  trust,  for  his  dati^Htet  MAfgnretj  AxxAti^ 
the  term  of  her  llfe^  ahd  th^h  proceediHi  thus : 


im. 


Bt>Wf.its 
Bowtis§. 


•*  And  from  and  after  her  decfeasfe  ilpbn  ferther  trtust 
^  to  transfer  gOOOf.  of  the  said  *if*  piet  eenU  Batik  AH- 
*'  nuities  to  my  s6n  i^nrtes ;  and  reiiervc  ih  their  64rh 
«'  hands  SOOOf.  prihcipa!  stock  of  thfe  said  it.  pet  c^rit 
*'  Bank  Ammities  for  the  benefit  6f  my  i^oA  Simen  hSs 
'^  children  as  will  be  hereafter  mehtibiled.  And  th& 
"  11,000/.  4/.  per  cent.  Annuities  remaining  to  be  re- 
**  served  in  like  mating  for  the  younger  children  o^  my 
*'  son  WiUiUm  in  eqoal  shares ;  whose  share,  if  afly  ohe 
*'  or  more  die  nndeir  age  or  ndnors,  shall  be  dividedi 

eqaaUy  aii^otig  ttU  bid  liUrviving  children.** 


t« 


The  testator  aftervarious  other  devises,  bequesb*,  alid 

legacies,    and  among  ihem  15,000/.:  in  trust  ^' for  the 

^  youttget  ddldien "    of  fab  60ti  Tames ^  one-fourth  of 

the   residue  of\  his   estate    to    actumokte    ^  fef   th^ 

.       i  M  2  "  childreii- 
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[•180] 


''children*'  of  his  son  James ,  to  be  paid  in  equid 
^shares  at  21  or  marriage^  to  the  children  of  William 
in  equal  shares  with  benefit  of  survivorship  '9000/.,  to 
.George  and  Charles  15 fiOOL  Bank  4d.  per  cent.  Annui- 
ties, upon  trust  for  William  for  Ufe,  and  after  his  de- 
cease to  transfer  the  principal  sum  of  15,000/!.  in  equal 
parts  amongst  his  children,  as  they  attain  their  age  of 
SI,  gave  and  bequeathed  all  the  rest  and  residue  of 
his  real  and  personal  estate  in  equfil  shares  to  his  son 
William  to  James  his  children  and  his  other  son  whom 
.he  should  appoint  executors  of  his  Will,  on  condition 
.of  their  acting  as  such. 


The  testator  died  on  the  13th  oi.February,  1784;  at 
which  time  his  son  William  had  three  children,  then 
living:  viz.  William,  his  eldest  son,  and  the  petitioners 
George  and  Henry,  The  testator's  daughter  Margaret 
died  in  December  1785;  leaving  the  petitioners  and  their 
.eldest  brother,  the  only  children  of  William,  surviving 
her.  William,  the  eldest  son,  died  iaJune  1788;  at  the 
age  of  18 years;  leaving  the  petitioners  his  brothers  sur- 
viving; who  attained  the  age  of  21.  A  decree  was  made 
iaFebruary  1789;  by  which  it  was  directed,  that  the  said 
11,000/.,  4/.  per  cent.  Bank  Annuities  should  be  trans- 
ferred to  the  Accountant  General,  to  the  account  of  the 
younger  children  of  William  Bowles  deceased,  subject  to 
the  contingencies  in  the  Will. 

A  petition  was  presented  by  George  Bowles,  the 
younger,  praying  a  transfer  of  a  moiety  of  the  said 
11,000/.  Bank  4/.  per  cent.  Annuities;  and  a  cross  peti- 
tion by  Henry  Bowles  the  younger ;  praying  a  transfer 
of  the  whole  of  the  said  11,000/.  Bank  4/.  per  ceii/.  An- 
nuities. 

Mr.  Ricfiards  and  Mr.  Kenrick,  in  support  of  the 
Petition  .of  George  Bowles. 

This 
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This  petitioner  answered  the  description  of  a  younger 
son  at  the  death  of  the  testator ;  and  as  such  this  interest 
vested  in  him.  The  difficulty ^  that  occurred  in  the  last 
case  (84)^  does  not  arise  in  this  instance ;  for  two  younger 
children  were  living  at  the  death  of  the  testator,  and  at 
the  death  of  the  tenant  for  life;  and  took  vested  in« 
terests;  which  are  not  devested.  This  also  has  not 
the  circumstance,  observed  by  your  Lordship  in  that 
case:  an  honour,  descending,  with  probably  a  great 
estate.  Upon  the  other  construction  it  was  possible, 
that  the  second  son,  becoming  the  eldest,  might  b^  de* 
prived  of  all  provision :  an  intention,  that  cannot  be 
imputed.  Coleman  v.  Seymour  ( 85).  Chadwicke  v.  Dole^ 
ma^ (86).   Beale  y.  JSeale {87).  Duke  y.  Doidge{88). 


1804. 


BOWLKS 

Bowles. 


Mr.  Romilly  and  Mr.  Harif  for  the  Petitioner 
Henry  Bowles. 
This  is  a  question  of  construction  of  very  peculiar 
words ;  and  not  to  be  determined  by  any  authority.  The 
question  is,  whether  the  same  person  can  take  one  pro* 
vision  as  an  elder,  and  another  as  a  younger,  child. 
There  was  no  vested  interest :  but  on  the  contrary  an 
anxious  caution  against  vesting, 

TTie  Lord  Chancellor. 
If  ^pon  tlie  trpe  construction  of  this  Will  WilUqm 
being  the  eldest  son  at  the  death  of  the  tenant  for  life, 
was  to  be  the  devisee  of  these  rents  and  profits,  in  case 
he  should  attain  the  age  of  21,  and  not,  if  he  should  not 
attain  that  age,  the  first  question  is,  whether,  as  he  did 
npt  attain  21,  the  second  son,  becoming  the  eldest  for 
the  time  being,  would  be  entitled  in  his  place  to  those 

rents; 


(84)  Lady  Lincoln  v.  Peh 
Aam,  ante,  166. 

(85)  1  Kef.  2011. 
(89)  2  Vern.  528. 


(87)  1  P.  WiU.  244.     Pre, 
Ch.  405. 

(88)  2  Fei.  203,  note. 


\9^ 
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renJtsi  for/  if  iiot«  clearly  he  would  be  entitled  at  a 
younger  ohild  to  the  other  provision.  At  the  «ajne  tijni^ 
there  U  reason  to  think*  the  intention  was  vjut,  that  tha 
same  individual  should  be  considered  at  the  same  siomenl; 
the  eldest  and  the  younger  son.  It  is  dear^  the  testator 
meant  such  person  as  should  be  a  younger  son,  not  at 
bi|^  own  death,  but  at  the.  death  of  the  tenant  for  life  qf 
the^e  r^n^  and  this  pecimiary  fund. 


ffov.  6<A. 


7%e  Lord  Chancellor. 
Upon  the  whole  of  this  Will  there  is  not  the  least 
doubt  a^  to  this  question.  The  words,  which  fpUow  the 
devise  of  the  fee- farm  rents  to  the  eldest  or  only  son  of 
^i^^KMTi,  make  the  character  of  the  devisee  shift  fron^ 
time  to  time,  as  the  sons  are  removed : 


/ 


i  •183 


€t 


C( 


tc 


"  But  ui  case  my  son  WiUiam  shall  have  no  sout  who 
shall  live  tp  attiun  the  age  of  SI  years,  then  I  give  and 

*'  d^se  th^  said  &e-&rm  rents,  together  with  the 
said  savi^igs  remaining  in  the  hands  of  my  said  trus- 
tees," &c.  *'  unto  my  son  WiUiam^  in  case  he  shall  be 

^'  living  at  the  death  of  his  surviving  son,  who  shall  not 

"  have  attained  the  age  of  21.  years." 

Xaking  that  with  the  former  part  it  is  iu^ossible  tQ 
sayj  the  wcnrds  '^  for  the  time  being  "  do  not  mean  such 
eldest  son  as  may  have  become  so,  baying  been  a 
younger  son.  The  consequence  i^,  that  the  testator  in- 
tended^ that  child,  who  was  drawn  out  of  the  cha- 
raoter  of  a  younger  child  into  that  of  the  elder,,  shpuld 
Tio\  have  the  description  both  of  the  elder  and  younger ; 
but,  that  the  pecuniary  fund  should  go  to  the  other* 
The  words  '^  aa  will  be  after  mentioned  *'  must  be  con- 
strued with  refercr^ce  to  the  subsequent  part  pf  the 
*WiU^  which  relates  to  James  &  children  $  sot  to  tfie 

prjor 
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prforpart  of  the  Will.     Upon  looking  through  the  Will         1804. 
I  thinks  that  is  the  result  of  the  whole  of  it.  B^^^^ 

III       ■    ■  I     I  ^* 

Bowles. 


Upon  this  jvtdgmtat  the  Order  was  pronounced  ac- 
cording  to  the  prayer  of  the  petition  of  Henry  BowleSp  . 


FULLER'S  CASE.  1B04. 

Nov.  22d. 
\M  R.  ROUPELL,  on  behalf  of  the  uncle  of  a  bank-    Order  to  en- 

rupt^  applied  by  motion  for  liberty  to  present  a  l^iU®  Ae  time 
petition  to  enlarge  the  time  for  the  bankrupt's  QurreiyliMP ;  *^'  •  bank- 
upon  the  afl^davit  of  his  uncle ;  stating^  that  he  hadi  re-      "^ 
ceived  a  letter  from  the  bankrupt^  dated  on  board  a  ship ;    ...  ^      . 
6tating9  that  he  had  entered  into  a  regiment,  which  had  ^^^  ^^  anpK^ 
embarked  for  Gibraltar ;  that  the  deponent  immediately  catioB  of  ttio 
went  to  Portsmouth,  with  a  view  to  get  hin^  di3charge4 ;  bankropt  hit»<- 
but   the   ship   had    sailed.      The  •  depoqent   suggested^  ^^^  ^^  •^^'' 
that  he  shpuld  be  able  to  produce  such    ^   aci^oUi^t  ***^**^>  ^  ™^ 

of  the  bankrupt's  afi^irs  as  would  produce  20*.  in  the  ^J^^^^ 

.  «        ..  OoemstMieo 

1*"°^-  to  the  con. 

trary  under 
The  Lord  Chancelloe.  very  special 

Is  there  any  instance  of  an  application  to  enlarge  the  circumstances, 

tupe  for  surrender  without  some  a^aviti  except  by  the 

baakrupt  himself,  or  with  some  affidavit  by  him  &s  to 

the  circumstances,  that  prevented  hi$  surrender?    He 

may  know  of  the  Commission;  and  have  gone  awajf, 

hoping  to  withdraw  his  effects.    I  think,  there  waa  onp 

oaae :  but  in  that  it  was  proved»  he  was  coming  to  suc- 

render  to  his  Commission,  and  was  taken  and  detained 

as  a  prisoner  by  the  French  :  a  case,  in  which  he  could 

not  possibly  nake  an  affidavit;  and  bewao  coining  to 

do 
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dp  his  duty.  I  think,  it  has  been  done  upon  the  ap- 
plication of  the  assignees :  but  I  do  not  know,  that  it 
has  been  ever  done  except  upon  the  application  of  the 
bankrupt  or  the  assignees.  A  petition  may  be  presented; 
and  it  will  be  better,  that  the  assignees  should  join  in  the 
petition  (89). 

(89)  See  an  Order  to  take  the  surrender  under  circumr 
stances,  that  prevented  it  in  time :  post.  Ex  parte  Higgiiuam^ 
VoL  XII,  496.  Ante,  Ex  parte  Ricketts,  VI,  445.  Ex  parte 
Grey,  I^  196,  and  the  nofes. 


1804, 
Nav.22d. 
Trustee  or  the 
l^ext  friend  of 
an  infant  enr 
tided  to  fair 
expellees,  be- 
yond  taxed 
Costs,  under 
Uie  head  q( 
just  AUow- 
^moes. 


FEARNS  V.  YOUNG. 

1|TR.  STEELE  applied  by  Motion  for  the  Costs  of 
trustees  as  between  attorney  and  client. 

7%e  Lord  Chancellor. 

« 

My  notion  upon  this  subject  is  this.  Where  the  costs 
of  a  trustee  are  directed  to  be  taxed,  that  means  as  b^ 
tween  party  and  party ;  not  in  the  larger  way.  But 
where  a  trustee  in  the  fair  execution  of  his  trust  has 
expended  money  by  reasonably  and  properly  taking  opi- 
nions, and  procuiung  directions,  that  are  necessary  fer 
the  due  execution  of  his  trust,  he  is  entitled,  not  only  to 
his  costs,  but  also  to  his  charges  and  expences,  under 
the  head  of  just  allowances  (90).  Some  of  the  Masters,  I 
find,  think,  that,  as  these  charges  cannot  come  under  the 
head  of  costs,  they  cannot  be  given  under  just  Allow- 
ances. With  regard  to  an  iniant  this  requires  great 
consideration;  for,  as  the  infant  himself  cannot  incur 
charges  and  expences,  if  they  cannot  be  claimed  under 
just  allowances,  and  the  next  friend  is  to  be  at  the  whole 

expence 

,     (90)  Crumps  v.  Balder,  post,  VpL  XVIJI,  285.    Siewari 
y.  Hoare,  2  Bro.   C  C  663* 
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expence  of  the  infant  beyond  his  costs,  persons  will  de-  1804. 

liberate,  before  they  accept  that  office (91  )♦  v^^^ 

(91)  See  ante,  Osbame  v.  Hemie,  Vol.  VII,  424.    Antand  v.  Youno. 
JBradlmme,  2  Ck.  Ca.  138.     Beamei  on  Cotts,  135, 157. 


[  185  ] 

PARIS  V.  PARIS.  l^O*- 

JOHN  PARIS   by  his  Will,  recitfaig,    that    by  his    An  extraor- 

marriage  settlement  he  had  already  provided  for  his  dinary  divbion 

wife  Rebecca,  by  having  settled  10,000/.  3  per  Cents,  on  <^^  •  ""^  ®f 

her,  made  the  following  disposition  of  Bank  Stock:  money   y«»« 

^  Bank  of  £i^ 

land  amonir 
"  I  leave  her  the  dividend  of  4000/.  Bank  Stock,  ^^  proprietors 

''  during  her  life :    the  capital  placed  under   the  same  gf  Bank  Stock 
**  trustees  as  the  marriage  settlement  of  10,000/.  3  per  beyond  the 
''  Cents,  after  her  death  both  sums,  the  10,000/.  3  per  nsaal  dividend, 
«'  Cents,  and  4000/.  Bank  Stock,  to  be  equally  divided  considered  as 
"and  piud  out  without  reserve  amongst  her  surviving  ^^P'^**  •^ 
"  daughters ;    observing  the   child   or  children   of   any    .       Kite 
"  such,   that  have  been  married,  but  dead,  to  inherit  p^Qp^^tv  of 
"  the  mother's  share."  the  tenant 

for  life :  the 
The  testator  died  soon  after   the  date  of  his  VTill,  Lord  Ckan^ 
before  March  1798,  leaving  his  wife  and  five  daughters  ^^  follow- 

surviving.  ««»  ^«^  «>»•- 

approving,  the 

In  September  1804,  the  Bank  of  England  came  to  a  gigj^n-.  ^^.a 

resolution,  that  a  dividend  should  be  made  of  31.  10^  holdine  the 

p^  Cent,  interest  and  profits  for  the  half  year,  ending  circomstaoces, 

the  10th  of  October  following.    On  the  25th  of  the  same  that  the  di- 

month  another  resolution  was  carried,  that  the  sum  of  vision  was  in 

582,120/.,  bemg  at  the  rate  of  5/.  per  Cent,  upon  the  ™®°®y'  °®^ 

capitid  *J^^V  •"^ 
^        that  it  was  to 

be  presamed  to  be  profit  arising  in  the  time  of  the  tenant  for  life, 

tpo  slight  to  form  a  distinction. 


n& 


CASEjS  IN  CHANCERY. 


1804. 


[•186  1 


capital  of  the  Baiik>  be  divided  among  the  present  Pnk 
prietors  of  Banl;  Stook,  acoprding  to  their  respectrre 
interests. 

The  Bill  was  filed  by  the  widow  of  the  testator  and 
the  trustees  in  his  marriage  settlement,  against  his 
daughters  and  the  Bank,  praying ;  that  the  Plaintiff,  the 
widow  of  the  testator,  may  be  declared  entitled  to  the 
sum  of  SOO/.,  the  bonus  under  the  last-mentioned  re^ 
*  solution  of  the  Bank,  mnounting  to  5L  per  cent,  ofa  Ae 
Capital  Bank  Stock ;  or,  in  case  the  Court  shall  be  af 
opinion  that  the  sajid  sum  ought  to  be  secured  upon  th^ 
trusts  of  the  Will  respecting  the  capital^  that  proper 
directions  may  be  given  for  that  purpose ;  and  that  the 
interest  and  dividends  may  be  paid  to  the  Plaintiff  Rey 
becca  Paris  during  her  hfe. 

Mr.  RomiUy  and  Mr.  Steele^  for  the  Plaintiff* 
The  Defendants  contend,  that  this  sum  of  200^  is 
to  be  considered,  not  as  interest,  but  as  capital,  to  be 
made  productive  of  interest.  Many  decisions  have  beep 
made  upon  this  subject  in  this  Court;  all  having  passed 
in  silence,  except  Brander  v.  Brander  (92);  which  was  a 
good  deal  considered;  and  a  case  has  since  been  decided 
in  the  House  of  Lords,  in  conformity  to  that  and  the 
prior  decisions*  This  case  is  distinguished  in  circum- 
stances from  those.  First,  considering  it,  as  if  po 
decision  had  taken  place,  there  is  not  much  difficulty. 
The  Bank  is  a  Joint  Stock  Company ;  which  makes  pro- 
fit of  the  capital  belonging  to  the  Proprietors.  Their 
fiabit  since  the  incorporation  has  been  to  divide  their 
profits  half-yearly,  according  to  thi3  amoimt.  That  di- 
vision has  gradually  increased;  and  for  some  time  has 
been  3|  per  Cent.  That  dividend  has  not  exhausted  the 
whole  profit :  therefore  a  division  of  extraordinary  profit 

haa 


(02)  Ad  to,  Vol.  IV,  800;   see  iho  note,  802. 
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iM»  bf  en  made.  All  the  profit,  ordinary  and  ettraor- 
.fUnaxyy  arises  in  the  same  vay.  In  September  1804v 
thty  make  a  division  of  SiL  per  Ckntp  and  a  fisurther 
division  of  Bf.  per  Ceni*\  with  reqpeet  to  the  former 
speaking  9f  profit  and  interest:  as  to  the  latter  they  do 
not  say  what  it  is ;  but  resolve,  that  such  sum  shall  he 
paid  to  th^  Proprietors.  The  tenant  fer  life  is  entitled 
to  all  profit,  whether  casual  or  ordinary.  Upon  other 
^subfeets  it  cannot  be  ocntended^.tlut  the  tenant  fiir 
life  i^  not  entitled  to  profits,  though  not  yearly.  In  one 
case,  in  the  House  of  Lords,  a  distinction  waa  takei^ 
that  he  was  entitled  to  yearly,  not  to  other,  profits;  and 
it  is  said,  that  the  Court  of  Session  held,  that  he  was 
not  entitled  to  underwood,  cut  at  the  usual  limes.  In 
this  country  there  is  no  doubt,  he  woidd  be  entitled  to 
it.  So  the  tenant  for  life  of  a  manor  is  entitled  to  he? 
riots,  fines,  iSoarfeitures,  though  they  are  not  annua). 
So  the  tenant  for  life  of  a  trade  is  entitled  to  all  the 
profits,  though  extraordinary.  It  may  be  objected,  that 
these  profits,  though  they  are  made  payable,  cannot  be 
said  to  arise,  during  ^  tenancy  for  life.  In  aU  w¥» 
a  tenant  for  life  '}»  entitled  to  the  profit,  not  merdy 
that  has  arisen,  but  that  has  become  payable,  during  hifeK 
time;  as  the  rent  under  a  long  lease,  sabsisting  pre- 
viousfy,  though  the  rent  became  due  only  the  day  after 
his  tenancy  commenced:  so,  where  the  r^t  19  xi^ 
served  annually,  though  that  is  not  Usual*  So,  as  lo 
underwood,  the  increase  of  several  yeara:  ther  tenant 
fur  life,  coming  into  possession  of  the  eatate  at  the 
end  of  the  ninth  year,  becomes  entitled  to  all,  that }»  ey| 
in  the  tenth.  The  circumstance,  therefore,  that  tbeoe 
dividenda  are  only  declared  payable,  makes  no  cKff^rence;. 
The  ground  is,  that  it  is  impossible  to  ascertain,  how 
piuch  accrued  during  the  time  he  was  tenant  for  life* 
Upon  the  same  principle  he  loses  the  vhol^,  if  he 
before  the  time  ef  payment^ 


1804. 
Paris 
Paris, 
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In  this  particular  case  it  is  fair  to  contendf  that,  though 
all  these  profits  did  not  accrue  in  the  last  year,  yet  they 
accrued,  while  the  widow  was  tenant  for  life:  her 
interest  commencing  in  1798;  in  which  period  no  less 
than  three  of  these  bonuses,  or  extraordinary  divisions, 
have  been  made.  In  Brander  v.  Brander  and  all  the 
preyious  cases  the  division  was  of  Stock ;  which,  it 
*  was  to  be  presumed,  had  arisen  since  the  last  division 
of  extraordinary  profit.  In  many  cases  it  is  impossible  to 
doubt  that;  and  yet  upon  this  doctrine  a  person,  who 
has  beeil  tenant  for  life  fifty  years,  is  entitled  only  to  a 
dividend  upon  that  profit,  instead  of  the  whole.  Upon 
this  argument  it  mu3t  depend  upon  the  will  of  the 
Bank,  whether  the  tenant  for  life,  or  the  remainder- 
man, shall  have  the  benefit ;  for  it  must  depend  upon  the 
form,  in  which  they  make  the  division.  In  this  instance 
they  have  made  two  divsions;  calling  one  interest,  and 
not  the  other.  It  must  be  profit;  for  they  do  not  di- 
vide capital.  They  ought  to  have  made  a  dividend  of 
8|/.  per  Cent.  The  Proprietors  cannot,  by  the  charter, 
have  an  increase  of  capital.  They  are  therefore  under 
the  necessity  of  making  a  distribution  of  any  advantage 
in  profit  or  interest^ 


The  distinction  between  this  case  and  Brander  v. 
Brander  and  the  case  of  the  Bank  of  Scotland  is,  that 
in  those  the  Bank  had  not  divided  a  sum  of  money,  but 
had  given  Stock;  bearing  interest  before  the  distri- 
bution ;  consisting  of  capital  and  of  interest.  That 
must  be  the  ground  of  those  decisions.  The  reasoning 
in  Brander  v.  Brander  is  singular;  for  instance,  com- 
paring it  to  a  mine  unopened.  The  reason,  why  a 
tenant  for  life  is  not  entitled  to  the  profit  of  a  mine 
unopened,  is,  that  he  cannot  open  it.  The  Bank,  it 
is  true,  might  have  withheld  this:  but  they  have  not 
done  so ;  and  that  does  not  assist  the  question.  Through 
f^e  whole    of   that    case  a  great  anxiety  against   the 

tenwt 
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tenant  for  life  appears.     It  is  difficult  to   suggest  the         1804. 
ground  of  that.    Clearly  by  making  these  extraordinary        p^Sis 
dividends,  the  Bank  have  not  made  the  half-yearly  divi-  v. 

dend  they  might  have  made.    Their  prudence  inducing       Paris. 
them  to  keep  in  hand  a  larger  property  than  they  had 
occasion  for,  and  therefore  to  defer  the  dividend,  upon 
♦what  principle  is  the  tenant  for  Ufe  to  suffer  by  that      [  *189-] 
prudence  and  caution? 

The  case  in  the  House  of  Lords,  Irvine  v.  Houston,  in 
1802,  was  determined  upon  much  consideration.    That 
arose  upon  an  -extraordinary  division  by  the  Bank  of 
Scotland;  and  that  also  was  a  division,  not  of  money, 
but  of  stock.     That  case  was  decided  in  the  Court  of 
Session,  and  by  the  law  o{ Scotland;  which  has  not  all 
the  analogies,  that  prevail  in  the  .law  o{ England:  a  .te- 
nant for  life  there  not  being  entitled  to  all  the  profit* 
In  Erskine's  Institutes {93)  it  is  laid  down,  that  growing 
timber,  of  that  kind,  which  does  not  shoot  up  from  thd 
root  after  cutting,  cops  wood,  &c.  are  not  considered 
yearly  profit,  and  belonging  ta  the  life-renter.    In  this 
instance  the -Bank  having  in  1799  distributed  the  extra- 
ordinary profit,  then  accrued,  it  is  to  be  presumed,  that 
they  are  now  distributing    profit  subsequently  accrued. 
The  doubt  therefore  as  to   the  time,  when  the  profit 
accrued,  is  excluded ;  and  the  difficulty,  upon  which  the 
other  cases  were  decided,  is  removed.    There  is  nothing 
in  the  Will  indicating  an  intention,  that  profit  of  this 
kind  should  go  to  the  capital. 

Mr.  Piggotty  for  the  Defendant,  was  stopped  by  the 
Court. 

The  Lord  Chancellor. 
I  confess,  I  do  not  think,  I  can  safely  rest  upon  any 
distinction  between  this  case  and  those,  that  have  been 

determined. 

{m)  1  Bnk.  Jna.  d&i. 
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I  ks*^  kid  great  itfiBflty  m  itrting  tt^ 
Alt  M  to  Aon.    Bat  B  the  cne  froa  Afol- 
limt  wtfcarj  wm  mde  as  to  Ac  kflgAy  to  wUcu 
bad  e»rkd  the dgciriuos  Ixre,  aula!  AeilMb; 
tf  sppcflVn^  Aat  it  had  0oik  to  gicst  leogtiiy 
Ae  Hii—p  qf  Lisfdj  fid  Hot  think  it  proper  to  dSitiitb 
t*lf0]      #Aat.    That  dmnm  harii^  been  made  br  the  Hiiiise  of 

IxfrdMf  the  otAj  groimd  of  diatiuctiou  in  this  case  its 
lit,  that  there  h  great  probabilitTy  perhaps  moral  cer- 
taiat  J,  that  these  profits  were  made  dnrii^  Ae  time  of 
Ae  tenant  for  Kfe.  Bot  Aat  w3I  not  do;  Ibr  it  comte  to 
Aia^  that  in  erery  case,  in  whidi  inquiry  can  determine, 
Aat  tiie  tenant  for  life  ought  to  hare  them,  Aey  ought 
to  go  aecording  to  the  result  of  Aat  inquiry ;  and  Aat 
was  much  considered  in  the  House  of  Lords.  As  to  Ae 
distinction  between  stock  and  money,  Aat  is  too  tliiti; 
and^  if  the  law  is,  Aat,  Ais  extraordinary  profit,  if  giTcn 
hi  Ae  shape  of  stock,  shaH  be  considered  captal,  it  must 
be  capital,  if  given  as  money.  It  would  be  too  dangerous 
to  distinguish  this  case  upon  those  distinctions.  It  id 
true,  Ac  Bank  hare  it  in  their  powee  to  gire  the  (oa«# 
to  the  tenant  for  life,  or  not. 


The  Decree  was  pronounced  accordingly ;  directing  the 
money  to  be  laid  out  in  the  3  per  ceMis.y  and  Ae  divi- 
dends to  be  paid  to  the  Plaintiff  for  life,  &c. 


180^-  FISHER^S  CASE. 

Nov.  mth. 

A  Commission  ]\JR*   RICHARDS   moved,    that  a  Commission    of 

of  Rankruptoy  Bankruptcy  may  be  resealed,    on  Ae  ground  of 

cannot  bo  ro-  «  mere  clerical  mistake,  in  the  name'  Of  one  of  the 

sealed,  oron  to  Commissioners. 

eorrect  a  mero  jj^ 

olerioal  error, 

titer  any  dealing  upon  it ;  as,  if  it  has  been  opensd. 
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Tke  Lord  £hancm5<>loe  refilled  to  Hiak»  tb0  Orriter ; 
Jreferring  to  his  fonler  <leci8ioii(j^)*  His  Lordship  oh« 
served,  that  by  altering  a  deed  witheut  a  nc^  ttamp 
he  should  defeat  the  Rereirae  Laws*  The  dietinctidii 
*  tarns  upon  the  point,  whether  there  haft  becAi  ta]r<leal* 
iilg  upon  the  Commissioli ;  as  if  it  had  been  Oj^Mitd : 
till  theii  it  is  a  species  of  escrow*  An  ipjplieaitioii  wils 
mude  in  tlie  Vacatioki  to  haVe  a  ComiBlssion  resealed  i 
the  Commissioners  finding,  that  one  of  the  parties  had 
not  committed  an  act  of  bankruptcy «  The  application 
Was  refused:  ftrst^  oii  the  grolmd,  Aat  the  mati,  Wlio 
had  not  committed  an  act  of  bankruptcy,  had  a  right 
of  action  against  those,  who  took  out  the  Commission 
against  him ;  and  by  resealifig  iha%  Comnis^n  his  re- 
medy would  have  beto  defeated^  The  second  grdtVid 
was,  thtit  it  would  defeat  the  Revenue  Laws^ 


1804« 


Ca«b. 


(94)  AaU,  Ex  pane  Tkokipttm,  VoL  IX^  »7^  tuki  Hw 
note,  20a.    Bittnfyf^'s  CWm,  p^^st^ 


COOKE  V.  WIGGIN& 

VTFON  an  agreement  for  a  separation  between  Cooke 
and  his  wife,  he  executed  a  bond  to  Wiggins,  as 
a  trustee  for  her,  to  pay  307<  a-year  upon  and  during 
the  separation.  No  payment  having  been  made  under 
the  bond>  and  the  annuity  being  in  arrear  four  quar- 
ters, and  the  trustee  refusing  to  put  the  bond  in  force 
without  an  indemi^ty,  Mrs.  Cooke  by  her  next  friend 
filed  the  bill,  to  have  the  arrears  paid,  and  the  future 
pajrment  secured,    and  a    fund  appropriated  for   that 

purpose. 

Mr. 

An  appropriation  to  answer  the  growing  payments  was 


1B04. 
Nov.  29/A. 
Decree  for 
arrears  and 
growing  pay- 
ments upon  a 
bond  for  an 
Annuity  npon 
separation   be- 
tween husband 
and  wife :  the 
trnstee  refus- 
ing to  enforce 
the  bond  with- 
out indemnity, 
refused. 


h 


1804. 


Cooke 
Wiggins. 
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Mr.  PiggaH  and  Mr.  G».  WiUam^  for  ibe  Pldniiiff; 
contended,  that  ihe  trustee  was  under  an  bbligalion  Id 
permit  his  name  to  be  used ;  which  was  the  soSe .  ofageel 
of  his  appointment  to  be  trustee ;  that  he  could  not  ex^ 
pect  an  indemnity  on  the  part  of  a  married  woman ;  and 
it-would  be  as  short  to  have  another  trustee  appointed ; 
that  it  would  be  unreasonable^  that  the  Plaintiff  should 
^  rely  upon  a  decree  for  the  growing  payments ;  and  a 
fund  should  be  appropriated. 


Bfr.  CookCi  for  the  Defendanti  the  husband,  submitted 
to  account. 

7%^  Master  of  the  Rolls, 
There  is  no  other  agreement  for  a  settlement  than 
the  bond  to  secure  the  annuity.  That  was  the  only 
settlement  he  ever  agreed  to  make.  It  cannot  be  con- 
tended, that  a  man  by  granting  an  annuity  engages  to 
bring  into  Court  immediately  a  sum  sufficient  to  answer 
it  The  very  principle  of  granting  an  annuity  is,  that 
a  man  may  be  able  to  pay  by  degrees  what  he  has  no 
means  of  paying  at  once. 


The  decree  directed  the  arrears  to  be  discharged; 
and  the  growing  pajrments,  with  liberty  to  apply:  the 
costs  to  be  paid  by  the  husband  to  the  Prochein  Amjf 
and,  when  received,  the  costs  of  the  trustee  to  be  pu 
over  to  him  (95). 


(05)  See  ante,  Legard  v.  Johman,  Vol.  Ill,  352,  and  i 
references.  Post,  Lard  St.  John  v.  JLody  St.  John,  XI,  9 
Seagrave  v.  Seagrave,  XIII,  430. 
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LANE  V.  NEWDIGATE.  ^»<>4- 

Nov.  2d,  1  d/A. 

THHE  Plaintiff  was  assignee  of  a  lease,  granted  by  tJie     Order  speci- 

Defendant,  for  the  purpose  of  erecting  mills,  and  fically  to  re- 

♦  other  buildings ;  with  covenants  for  the  supply  of  water  [  •  193 1  P**^ 

from  canals  and  reservoirs,    on  the  Defendant's  estates,  .     ,       ^ 

banks  of  a 

reserving  to  the  Defendant  the  right  of  working  and  ^^^^  g^j 
using  his  then  or  future  collieries,  either  with  regard  to  stop-gates, 
the  supply  of  water,  or  other  uses  of  the  collieries,  or  and  other 
any  locks  for  the  passage  of  his, boats  or  otherwise:  the  works,  re- 
liberties  and  privileges  granted  being,  as  expressed  in  the  fu*®d. 
lease,  intended  to  be  subordinate  to  the  use  and  enjoy-       "  ®  " 

ment  of  the  collieries:  the  Defendant  to  have  due  re-  ^  .     ,   . 

•      -  .      .  tamed   by  an 

gard  to  the  mills,  &c.  and  doing  as  little  mischief  as  the  q^^^^    ^q  ye. 

nature  of  the  case  would  admit.  strain  iin* 

pediog  the 

The  Bill  prayed,  that  the  Defendant  may  be  decreed  Plaintiff  from 

so  to  use  and  manage  the  waters  of  the  canals  as  not  to  °*J*8*^°5» 

injure  the  Plaintiff  in  the  occupation  of  his  manufactory ;  ^**°^' 

iovms  Dv  con* 
and,  in  particular,  that  he  may  be  restrained  from  using  ij-j^inl  t© 

the  locks,   and  thereby  drawing  off  the  waters,  which  j^^^p  ^y^^  ^.g, 
would  otherwise  run  to  and  supply  the  manufactory ;  and  nals,  banks, 
that  he  may  be  decreed  to  restore  the  cut  for  carrying  the  or  works,  out 
waste  waters  from  the  Arbury  Canal  to  Kenihoorth  Pool,  ©f  repair,  by 
and  to  restore  Kenilworth  Stop-gate,  and  the  banks  of  ^^^^i^^K  *® 
the  canal  to  their  former  height ;  and  also  to  repair  such         . '    .^ 
stop-gates,  bridges,  canals,  and  towing-paths,   as  were  ^^  ^^^  ^f 
made  previously  to  granting  the  lease ;  and  that  he  may  lo^^g  from  re- 
be  decreed  to  make  compensation  for  the  injury  sustained  maioing  in  the 
by  their  having  been  suffered  to  go  out  of  repair ;  and  canals,  or  by 
that  he  may  be  decreed  to  remove  the  locks,  which  have  contmomg  the 
been  made  since  the  lease,  and  to  ^lake  compensation  for  ''®™®^**  ®^  * 
the  injury  sustained  by  the  said  locks  having  been  made       ^ 
so  near  the  manufactory  ;    thereby  injuring  the  machi- 
nery; and,  that  he  may  be  decreed  to  pay  the  Plaintiff 
Vol.  X-  N  the 
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1804.  the  expence  he  has  been  put  up  to  by  working  the  steanf 

y'^^^  engine,  to  supply  the  want  of  water. 

V. 

Nbwdigatb.       •  The  Lord  Chancellor,  upon  the  motion  for  the  In- 
[  *  194  ]      junction,  expressed  a  difficulty,  whether  it  is  according 

to  the  practice  of  the  Court  to  decree  or  order'  repairsF 
to  be  done  (96). 

fhv.  ltd,  i9ih.      Mr.  RonuUy,  in  support  of  the  Injunction,  said,  the 

repdrs  to  be  done  in  this  case  are  in  effect  nothing 
more  than  was  done  in  Robinson  v.  Lord  Byron  (  97  ) : 
viz.  raising  the  dam-h^ads,  so  that  the  water  shall  not 
escape ;  as  it  will  otherwise. 

The  Lord  Chancellor. 
So,  as  to  restoring  the  Stop-gate,  the  .same  difficulty 
occurs.  The  question  is,  whether  the  Court  can  speci- 
fically order  that  to  be  restored.  I  think  I  can  direct  it 
in  terms,  that  wiQ  have  diat  effect*  The  Injunction,  I 
shall  order,  will  create  the  necessity  of  restoring  the 
Stop-gate ;  and  attention  will  be  had  to  the  manner  in 
which  he  is  to  use  these  locks;  and  he  will  find  it 
difficult,  I.  apprehend,  to  avoid  coimpletely  repairing 
these  works. 


JVbo.  ISlA.  The  Order  pronounced  was,  that  the  Defendant,  his 

agents,  &Cr  be  restrained  until  fkrther  Order,  firom  far- 
ther impeding,  obstructing,  or  hindering,  the  Plainfciflr 
from  navigating  the  canal  for  the  necessary  purposes 
of  the  mill,  or  from  using  and  enjoying  the  demised 
premises,  and  the  mills  and  buildings  erected  thereon, 
or  the  liberties  and  privileges,  granted  by  the  indenture 
of  lease,  &c.   contrary  to  the  covenant,  by  continuing 

to 

(06)   See  the  note,  ante,.        (97)  1  Bro.  CI  C.  688. 
Vol.  1, 236. 
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to  keep  the  said  canals^  or  the  banks^  gates^  locks^  or  1804. 
works^  of  the  same  respectively,  out  of  good  repair,  j7^ 
*  order  or  condition;  and  also  from  farther  troubUng,  i;. 

molesting,  and  preventing,  the  Plaintiff,  contrary  to  the  Newdigate. 
covenant,  in  the  use  and  enjoyment  of  the  said«  mills  [  *  ^95  ] 
and  buildings,  or  the  liberty,  privilege  and  power,  of 
drawing  for  the  use  of  the  said  mill  from  the  canals,  &c. 
a  sufficient  quantity  of  water  for  the  use  and  work- 
ing of  the  said  mill,  by  diverting,  draining,  or  drawing 
ofi^  water ;  or  preventing  the  same  by  the  use  of  any 
lock  or  locks,  erected  by  the  Defendant,  from  remain* 
ing  and  continuing  in  the  said  canals,  or  by  continuing 
the  removal  of  the  Stop-gate,  mentioned  in  the  plead* 
ings  in  the  action,  brought  by  the  Plaintiff,  to  have 
been  erected;  and  by  means  of  which  the  water  could 
and  would  have  been  kept  and  retained  in  the  said  pool 
for  the  use  of  the  mill ;  but  nothing  in  tliis  Order  is  to 
extend  to  diminish,  lessen,  hinder,  or  prejudice,  the 
working,  using,  or  ei\joying,  by  the  Defendant  of  his 
present  and  future  collieries,  either  with  regard  to  the 
supply  of  water  for  his  fire-engine,  or  other  uses  of 
the  collieries,  or  of  any  locks  to  be  erected  for  the  pas- 
sage of  his  boats,  or  otherwise :  the  Defendant  having 
due  regard  to  the  said  mills,  and  doing  as  little  damage 
thereto,  as  the  nature  of  the  case  will  admit. 


Ng 
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1804, 

Bolls. 
Nov.  29ih, 

^^^^'  RADCLIFFE   v.   BUCKLEY. 

Dec.Sd. 

Under  a  be-      JAMES  BUCKLEY  by  his  Will,  dated  the  4th  of 

qnest  to  chil-         April,  1799,  disposed  of  the  residue  of  his  personal 

ren  grand-      estate  in  the  following  manner : 
children  are 

Bot  en-r|Q^i 

titled     I-  *^  J      '*  AH  the  residue  and  remamder  of  my  personal  estate 

except  from  **  *^^  effects  whatsoever  and  wheresoever  I  give  and  be- 

necessity;  as  '^  queath  unto  and  amongst  all  the  children  lawfully  be- 

if  the  Will  "  gotten  of  WiUiam  Buckley  Henry  Buckley  John  Buck-- 

would  other.  «  fey  Thomas  Buckley  and  Ann  the  wife  of  Hugh  Shaw 

wise  be  m-  «  ^y  \q^  brothers  and  sister  deceased  to  be  equally  di- 

1        .    *  f"^'   **  vided  amonfinst  them  in-  their  respective  parents'  stead 
where  by  other  r  r 

words    as         "i>^  Stirpes  and  not  per  Capita  share  and  share  alike  if 

«  Issue  ^  it       '*  more  than  one  and  if  but  one  then  I  give  the  same 

clearly  ap-        "  wholly  to  that  one.'* 

pears,  that  the 

word  "  Chil-        All  the  brothers  and  the  sister  of  the  testator  were 

•^dren"  was     dead,  when  the  Will  was  made;  at  which  time  there  was^ 

used,  not  in     jggy^  ^f  }frimam  Buckley  three  children  Uving,  and  seve- 

p    per,   u    ^^j.  grjuij^hii^reji  ^y  four  deceased  children :  the  other 
in  a  more  ex-  , 

^^.;  brothers  also  left  children  and   grand-children    by  de* 

vensive  sense. 

rp.  ^  ceased  children.     Ann  Shaw  had  several  children;  who 

I  he  construe- 

tion  not  al-      ^^'®  ^  AediA  at  the  time  of  making  the  Will;    three 
tered  upon  tiie  ^^  them  leaving  several  children, 
inference  from 

the  testator*8         The  bill  was  filed  by  the  surviving  children  of  William 

knowledge  of    Buckley;    insisting,^  that  the  residue  was  to  be  divided 

e  circum-       among  such  of  the  children  of  the  brothers  and  sister 

^     ..  of  the  testator  as  were  Uving  at  the  time  of  making  the 

Will  exclusively. 

The  answers  insisted,  that  the  grand-children,  and 
the  children  of  one  of  the  grand-children  of  Ann  Shaw, 
who  were  living  at  the  death  of  the  testator,  and  whose 

parents- 


CASES  IN  CHANCERY. 


196 


parents  were  respectively  dead  before  the  Will  was  made, 
were  entitled ;  especially  as  the  testator  knew  the  state 
of  the  family^  that  there  had  been  several  children 
of  his  sister ;  and  that  aU  of  them  were  dead,  before  the 
Will  was  made;  and  several  of  them  had  left  childrenj 
living  at  the  date  of  the  Will. 

Evidence  was  produced  on  both  sides,  as  to  the  tes- 
tator's knowledge  of  the  state  of  the  family  and  his 
intention. 


1804. 


Radcliffs 

tu 
Buckley. 


[197] 


Mr.  Romilly^  Mr.  Christian,  and  Mr.  Heald,  for  the 
Plaintiffs.  Mr.  Hall,  for  Defendants  in  the  same 
interest. 
If  this  testator  meant  gi*and-children  by  ^*  children** 
of  Ann  Shaw,  he  must  have  had  the  same  meaning  as 
to  all :  but  it  is  impossible  to  suppose  him,  using  the 
word  *'  children  **  to  mean  all  the  children  of  sons  and 
daughters.  The  cons(truetionj  comprehending  grand- 
children under  that  word,  is  made  only  from  necessity ; 
where  there  are  no  children;  and  otherwise  the  legacy 
must  fail :  Reeves  v.  Brymer  (  98 ) :  Crooke  v.  Brooke^ 
ing(^9d),  and  in  all  the  cases  of  this  sort  there  have 
been  some  other  words;  as^  in  Royle  y.  Hamilton {100), 
the  word  "  issue.*'  This  Will  contains  nothing,  upon 
which  the  description  "  children "  can  be  extended  to 
grand-children.  There  is  a  claim  on  the  part  of  some 
great  grand-children ;  and  the  grand-children  amount  to 
fifty.  Could  the  testator  conceive,  that  this  property 
could  become  ultimately  vested  in  one  out  of  such  a 
number,  according  to  the  words  at  the  conclusion  of  the  * 
clause  ?  The  expression  is  not  simply  "  children,"  but 
with  the  addition  ''  lawfully  begotten "  of  these  persons. 

That 


(98)  Ante,  Vol.  IV,  (m. 

(09)  2Vem.  lOG. 

(100)  Ante,  Vol.  IV,  437; 


see  other  references  in  the 
notes,  IV,  69a.   Jilj  200, 
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V, 

Buckley. 


[   198] 


That  expression  necessarily  confines  it.  So,  the  ex- 
pression, th^t  the  children  shall  stand  in  the  place  of 
the  parent,  is  necessarily  exclusive  of  grand-children; 
for  a  grand-father  cannot  with  propriety  be  called  a 
parent.  The  introduction  of  grand-children  will  be  a 
violation  of  the  words  of  this  Will,  ^nd  requires  the  in- 
sertion of  other  words ;  and  the  word  "  children  '*  will 
have  different  significations  in  the  same  sentence. 

Secondly,  evidence  as  to  the  state  of  the  family,  and 
the  testator's  knowledge  of  it  and  intention,  cannot  be 
admitted :  MaybanJc  v.  Brooks  ( 1 ) ;  Edge  v.  Salisbury ; 
in  which  evidence  to  explain  what  was  meant  by  *'re- 
**  lations,**  was  refused. 


Mr.  William  Agar,  Mr.  Wingjield,  and  Mn  JVaif^ 
wright,  for  Grand-children  and  Great  Grand-chil- 
dren. 
As  to  the  evidence,  it  may  be  admitted,  not  to  ex- 
plain the  Will,  but  as  to  the  state  of  the  family,  and  his 
knowledge  of  it:  as  in  Goodinge  v.  Goodinge (2). 


To  make  this  Will  consistent,  the  testator  must  bo 
taken  to  have  meant  leg^l  descendants.  If  he  knew, 
Mrs.  Shaw  had  no  children  living,  meaning  children,  it 
was  nugatory  to  insert  her  name.  If  her  grand-children 
sure  entitled,  as  they  are  upon  Crooke  v.  Brookeing,  the 
grand-children  of  the  deceased  brothers  must  also  take. 
There  are  cases,  where,  the  testator  not  meaning  to 
confine  the  bequest  to  children,  which  appeared  from 
the  word  '^  issue,"  grand-children  have  taken ;  and  it 
was  not  considered  an  objection,  that  both  children  and 
grand-children  must  take:  Wythe y.Blackman{S)i   and 

upon 

(1)1  Bro.  C,  C.  84.  from  tbe  Register's  Book  in 

(2)  1  Fes.  231.  Davenport.  V,  JBanhurify  ante, 

(3)  iVcs.  19G.    Amb.  556.  Vol.  Ill,  257. 
Wythe    V.  ThurlstoHf    stated 


CASES  IN  CHANCERY, 


198 


upon  the  authority  of  that  case  Gale  v.  Benneti  (4)  was 
decided.  According  to  Wylde's  Caf^(S)  the  descrip- 
tion *'  children  *'  is  co-extensive  with  '*  issue,'*  to  effec- 
tuate the  intention.  The  principle^  •that  grand-children 
and  great  grand-children  may  take,  where  there  is  no 
other  person  answering  the  description,  is  established  by  a 
*case  in  Viner(6)i  where  a  grand-son  was  held  en- 
titled under  the  description  of  *^  son.'*  In  a  case  in  the 
Court  of  Exchequer,  cited  in  Thonuis  v.  TAonuu  ( 7 )  it 
was  held,  that  a  great  nephew  would  take  by  a  devise 
to  a  nephew. 


1804. 


BADCLIPrS 
V. 

Buckley. 


[•W9] 


Mr.  Romllyy  in  Reply.  • 
The  extended  construction  is  used  only  in  cases  of 
necessity;  and  there  is  no  instance,  that  the  word 
'' children"  has  been  taken  to  mean  both  children  and 
grand-children.  •  Wythe  v.  Blackman,  and  Gale  v.  Ben^ 
neiif  turned  upon  the  gift  over,  in  case  thei^  should 
be  no  issue;  extending  the  word  '' children.**  If  the  tes- 
tator had  divided  the  property  in  fifths,  and  given  one 
fifth  to  the  children  of  each  child,  I  agree,  the  grand- 
children of  Jlnm  Shaw  would  have  been  entitled.  But 
there  can  be- no  lapse  here:  the  whole  residue  being 
given  to  one,  in  the  event  of  one  only.  I  admit,  the 
testator  knew  Mrs.  ^S'/mhc^  h^d  no  children  at  the  date  of 
his  Will.  There  may.  be  some  doubt  as  to  receiving  the 
evidence  as  to  that ;  but  unless  the  contrary  is  shewn, 
it  IS  to  be  presumed,  he  knew,  what  nephews  and 
nieces  he  had.  Some  words  in  thb  Will  must  have  no 
operation :  for  instance,  **  sister : "  but  it  is  better  to 
rgect  that  word  than  to  introduce  a  new  rule,  attended 
with  the  greatest  inconvenience.  If  the  grand-children 
oiAimShatp  are  entitled,  the  grand-children  of  all  the 

brothers 


(4)  Amh.  6Bi. 
<^)  0  Co.  10« 


(fl)  8  Vin.  tit  Devue.  310, 
pi.  9. 

(7)  G  Term  Rep.  67  L 
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brothers  must  he  entitled:  a  construction,  that  cannot 
be  made  upon  the  authorities!  or  be  imputed  as  the 
intention^  which  could  not  be,  that  all  the  descendants 
should  take,  and  take  per  capita.  The  construction  in 
Wyldes  Case  was  only,  that  an  estate  tail  was  in- 
tended. But  there  is  no  instance,  that  under  such  a 
*  description  grand-children  have  taken  as  tenants  in 
common  with  children.  Where  there  are  no  children 
the  construction  is  of  absolute  necessity. 


Dec.  Zd. 


The  Master  of  the  Rolls. 
In  this  case  the  residue  is  given  to  the  children  of  five 
brothers  and  a  sister  of  the  testator;  whom  he  states 
to  be  deceased..    The  clause,  containing  the  residuary 
bequest,  is  not  very  clearly  expressed  ;   and  it  might  be 
difficult  to  put  a  distinct  and  determinate  meaning  upon 
each  word.      But  it  seems   to  me,    the  residue  is  so 
given,  that  no  part  would  lapse,  if  any  of  the  children 
of  any  of  the  five  were  in  being  at  the  death  of  the  tes- 
tator; for  it  is  not  divided  into  fifths,  and  a  distinct  fifth 
given  to  each  family ;  neither  are  all  the  children  made 
tenants  in  common  with  each  other  of  the  whole  residue: 
but  the  whole  residue  is  given  to  all  the  children,  as 
a   general  class  or  body;    and  then  a   mode    is   pre* 
scribed,  in  which  the  division  of  that  residue  afterwards 
is  to  be  made  among  them.      For  that  purpose  they 
are  to  be  thrown  into  families ;   for  that  is  the    reason 
of  their  taking  in  their  parents*  stead  per  stirpes  and  not 
per  capita ;  and  each  set  is  to  have  an  equal  share  of  the 
residue.     The  four  brothers  having  left  children,  it  is 
contended,  that  the  residue  is  divisible  into  four  parts. 
Mrs.  S/iatv  has  left  no  children,    but  has  left  grand- 
children and  great  grand-children;    and   they  contend, 
that  under  the  circumstances  they  are  entitled  to  be  con- 
sidered as  a  fifth  set  for  the  purpose  of  the  distribution ; 

insisting! 
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insisting,  that  for  the  purposes  of,  this  Will  they  are 
to  be  considered  as  children.  Another  claim  is  made> 
upon  the  supposition,  that  the  grand-children  and  great 
grand-children  of  Mrs.  Shaw  succeed,  by  the  grand- 
children fii  the  brothers ;  who  contend,  that  they  upon 
the  same  principle,  upon  which  her  grand-children  and 
^  great  grand-children  claim,  are  entitled  likewise  along 
with  the  children  of  the  brothers,  so  as  to  increase  the 
number  of  each  set  and  class. 


1804. 


Radcliffs 

V. 

Buckley. 


[•aoi  J 


It  was  not  contended,  that  the  description  **  children,^* 
ordinarily  and  properly  speaking,  comprehends  grand- 
children. It  was  decided  in  the  case  referred  to,  Crooke 
V.  Brookeingf  that  if  there  were  children,  grand-children 
could  not  take  with  them  a  legacy,  given  to  children. 
The  decision  of  th^  Lords  Commissioners  in  that  case  was 
approved  by  Lord  Northington  in  Hussey  v.  Dillon  ( 8  ) ; 
and  was  not  disputed  by  Lord  Hardwicke  in  Wythe  v. 
Blackman;  and  Lord  Alvanley*s  declaration  (8),  that 
"  children  "  may  mean  grand-children)  where  there  Can 
be  no  other  constructioti,  but  not  otherwise,  is  consistent 
with,  and  founded  upon,  that  case.  There  are  two  cases, 
in  which  that  word  has  i*eceived  another  construction: 
1st,  the  case  of  necessity;  where  the  Will  would  remain 
inoperative,  unless  the  sense  is  extended:  next,  where 
testator  has  cleariy  shewn  by  other  words,  that  be  does 
not  use  the  word  "  children "  in  the  proper  sense,  but 
means  it  in  a  more  extensive  signification.  Referable  to 
the  first  head  is  Wylde's  case ;  where  upon  a  devise  to 
a  man  and  his  children  it  was  held,  that,  if  there  were 
no  children  at  the  time,  the  father  would  take  an 
estate-tail;  and  '' children*'  would  mean  issue;  for  it 
was  evident,  something  was  intended  for  children :  but, 
none  being  in  esse,  theycould  take  nothing  except  through 

the 


<8)  Amb,  003. 


(9)  Ante,  IV,  688,  iq  Remm 
V.  Brytner, 
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the  father ;  and  he  could  transmit  to  them  nothing,  unr 
less  he  had  an  esttfte  of  inheritance.  It  was  necessary 
therefore  to  construe  the  word  "  children''  issue,  on  ac- 
count of  the  general,  apparent,  intention.  The  other 
case  of  exception  is,  where  the  testator  has  ind^^rently 
used  the  words  '^  issue  ^*  and  '^  children 4'*  shewing,  he 
*  meant  to  use  ^*  children''  in  the  same  sense  as  **  issue;" 
as  in  Wythe  v.  Blackman,  Gale  v.  Bennett^  and  Boyle  v. 
Hamilton.  It  was  not  in  any  of  those  cases  determined, 
that  by  a  mere  bequest  to  "  children  "  the  grand- 
children are  to  be  let  in:  but  it  was  clearly  shewn, 
that  he  meant  issue. 


In  this  case  it  was  not  contended,  that  Mrs.  Sltcm'ti 
grand-children  can  claim  under  the  latter  class  of  cases ; 
viz.  in  consequence  of  any  explanatory  words,  shewing, 
he  meant  **  children "  in  a  more  extensive  sense ;  for 
there  is  not  a  word  explanatory  of  his  meaning;  as 
''issue."  No  general  words,  of  any  sort  are  inserted. 
Then  the  claim  rests  on  those  cases,  which  say,  that 
construction  may  be  put  upon  those  words,  where  it  is 
necessary,  and,  where  the  bequest  would  fail,  unless  that 
construction  is  made.  That  construction  is  said  to  be 
necessary  with  reference  to  Mrs.  S/taw*s  grand-children ; 
as  she  did  not  leave  any  children;  and  it  is  said,  the 
testator  knowing  that  his  intention  with  regard  to  her 
family  must  wholly  fail,  imless  ''  children "  is  construed 
'^  grand-children;"  so  far  at  least,  as  respects  her  fa- 
mily ;  and  I  doubted  at  first,  whether  it  was  not  possible 
to  construe  the  word  ^  children  "  properly  in  those  in- 
stances, where  there  are  children,  but  to  mean  grand- 
children, where  there  are  no  children :  so  as  to  confine 
it  to  the  children  of  the  brothers,  letting  in  the  grand- 
children  and  the  great  grand-children  of  Mrs.  Shaw. 
But  upon  consideration  I  think  it  impossible  to  make 
that  construction.  That  word  is  used  but  once  in  the 
Will;  and  I  do  not  sec,  how  the  same  word,  in  the  same 

place, 
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fiace,  is  to  have  two  difierent  meanings^  both  exclusive 
and  inclusive,  of  grand-children ;  for^  in  whatever  sense 
he  used  it  as  to  one  set  of  children;  he  meant  to  use  it 
in  the  same  sense  as  to  alL     If  he   thought  the  word 
'*  children "    sufficiently  comprehensive    to    let    in  all 
^  descendants  of  Mrs.  SAaw,  he  must  have  thought  it 
comprehensive  enough  to  let  in  the  descendants  of  all; 
and  it  was  taken  for  granted  in  the  three  cases  I  have 
mentioned,  that,  if  any  grand-children  were  let  in,  all 
must  be  let  in.     If  therefore,  in  compliance  with  the  sup^ 
posed   intention  in  favour    of  Mrs.  Shaw's    grand-chil- 
dren, I  put  the  more  extensive  construction  upon  that 
word,  it  is  necessary,  that  I  should  put  the  same  con* 
struction  upon  it  in  all  the  other  instances.     The  Court 
ought  to  endeavour  to  impute  some  meaning  to  every 
word,  and  to  give  some  effect,  if  possible,  to  every  part 
of  the  Will;   but  with  this  Umitation;    provided  it  caa 
be  done   consistently  with    the  general  intention,    and 
without  violaling  tay  other*  provision  of  the  Will.    Here, 
to  give  some  effect  to  one  part,  I  must  in  four  instances 
give  it  an  effect,  which  I  ami  bound  to  say,  it  ought  not 
to  have,  and  which  I   do  not  clearly  see   the  testator 
intended  in  those  four  instances  it  should  have.     In  that 
difficulty   therefore  the   Court  ought  to  abide    by  the 
proper  construction;  and  if  the  proper  construction  is 
exclusive   of  grand-children>   upon  what  authority,  for 
the  purpose  of  answering  the  supposed  intention  in  one 
case,  am  I  to  disappoint  what  I  am  bound  by  the  autho- 
rities to  say  was  the  intension  in  four?    I  cannot  there« 
ipre  give  effect  to  the  whole  consistently  with  the  limita- 
tion  I  laid  down,  that  'every  part  of  the  Will,  if  possible, 
13  to  have  effect. 


1804. 


Radcuffb 

V. 
BUCKLSY. 


[  ♦203] 


It  is  said,  the  testator  knew,  there  were  no  children 
of  Mrs.  Shaw^  That  alone  is  not  sufficient  to  alter  the 
construction  the  words  properly  bear.  In  Godfrey  v. 
J)acis  (10)  Lord  Alvanleys  opinion  was,  that  he  could 

not| 
(10)  Ante,  VoL  VI,  43. 
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1804. 


Badclipfe 

V. 

Buckley. 
[  •204  ] 


CASES  IN  GHANCERY. 

not,  in  order  to  comply  with  tlie  intention,  to  be  inferred 
from  the  testator's  knowledge  of  the  circumstances,  alter 
the  proper  construction.  In  that  case  Lord  Alvanleyy  if 
♦he  had  so  done,  would  not  have  interfered  with  any 
other  part  of  the  Will.  But  here,  if  I  alter  the  con- 
struction oiit  of  deference  to  the  supposed  intention  in 
fevour  of  the  grand-children  of  Mrs.  Shaw^  I  must  affect 
another  part,  as  to  which  there  is  no  such  indication  of 
intention.  It  is  a  sufficient  ground  for  adhering  to  the 
proper  construction  of  the  word,  that  I  do  not  see  a  clear 
intention  of  departing  from  it.  Where  I  am  to  depart 
from  it,  I  ought  to  be  perfectly  sure  I  am  executing  the 
intention :  not  only  as  to  the  family  of  Mrs.  Skatv^  but 
as  to  all  the  objects  of  the  testator's  bounty;  and  if  he 
V^e8  words,  that  cannot  have  effect  as  to  aU  the  objects 
with  any  security,  it  fails  through  his  own  fault  in  not 
clearly  explaming  his  meaning. 


The  children  of  the  four  brothers  therefore  are  enti- 
tled, to  the  exclusion  of  all  the  grand-children  of  the 
brothers*  and  the  grand-children  and  great  grand-chiU 
drei)  of  Mrs.  Shaw^ 


1804. 
Dec.  6th. 


BLACKBURNE,  Ex  parte. 


Goods  sold,  to  fji-EORGE  and  Henry  Brown  of  Liverpool^  being  ia- 
be  paid  for  by  debted  to  the  petitioner  to  the  amount  of  3000/. 

bill  at  three     for  goods  sold  and  delivered,  under  an  agreement  for 

months.  payment  by  bills  at  three  months  after  date,  gave  him  a 

The  drawers  ^^^^^ 

and  acceptors 

becomiDg  bankrupt,  before  the  bills  were  doe,  the  vendors,  having  re- 
ceived dividends  under  their  Commissions,  entitled  to  prove  under  a 
Commission  against  the  vendees,  who  had  not  indorsed  the  bills,  the 
deficiency,  as  a  debt :  till  that  shall  be  ascertained,  a  claim  and  divi^ 
dends  reserved  for  the  whole. 
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check  upon  iheir  bankers  Caldwell  and  Co.  otLiverpoolf         .1804. 

who  drew  upon  their  correspondents  in  London,  Burton,  _^     ^"^^^^ 

Slackburnh^ 
Forbes,  and  Gregory,  a  bill  for  the  amount  of  three  months       Exn  rte 

after  date,  to  the  Order  of  the  petitioner.     The  biU  was 

*  accepted:  but  before  it  became  due.  Commissions  of      [  *S05  ] 

Bankruptcy  issued  against  the  acceptors,  the  drawers, 

and  the  Browns.    The  petitioner  proved  his  debt,  and 

received  dividends  under  the  Commissions  against  the 

acceptors  and  the  drawers.     Afterwards  he  offered,  to 

prove  a  debt  of  3000/.   for  goods   sold  and  delivered 

under  the  Commission  against  the  Browns;  exhibiting 

the  bill  as  a  security  for  that  debt;   but,  the  bill  not 

being  indorsed  by  the  Browns,   the  Commissioners  re- 

fused  to  admit  his  proof,  unless  he  would  account  for 

the  dividends,  received  by  him  from  the  estates  of  the 

drawers  and  acceptors,  and  assign  the  future  dividend^,. 

in  respect  of  the  bill.    The  petition  therefore  was  pre- 

s^nted  ;  praying,  that  the  petitioner  may  be  at  liberty  to 

prove  his  said  debt  of  3000/.  against  the  estate  of  the 

Browns,  without  delivering  up  the  bill,  or  making  over 

the  dividends ;  and  that  he  may  receive  a  dividend  upon 

such  sum  as  shall  not  be  satisfied  out  of  the  estates  of 

the  acceptors  and  drawers. 

Mr.  Romilly,  in  support  of  the  Petition,  cited  Ex 
parte  Dixon,  before  Lord  Thurlow ;  Ex  parte  Thomas, 
and  Ex  parte  Myers,   before  Lord  Rosslyn,  in  these 

bankruptcies. 

f. 

# 

Mr.  Richards  and  Mr.  Cooke,  for  the  Assignees. 
The  last  decision  upon  this  point,  Ex  parte  Rathbone, 
before  Lord  Rosslyn,  in  these  bankruptcies,  is  in  favour 
of  the  assignees.  First,  the  petitioner  is  bound  to  have 
this  bill  considered  as  payment ;  and  cannot  consider  it 
as  a  security :   Clark  v.  Mundal{  11).    7%e  Bank  o/Eng- 

land 

(11)  iSalk.  124. 
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1804.  Umd  V.  Newman  (\2).    Ex  parte  Taylor,  Aug.  7,  1795; 


J.     ""^^^  in  which  it  was  held,  that,  if  a  bill  is  taken  .for  good?. 


.fir  parte, 
[  •206  ] 


and  is  not  indorsed,  it  is  payment.  That  decision  cciv 
tainly  was  doubted  by  your  Lordship  and  the  Solicitor 
GeneraL  But  the  principle  is,  that  he  takes  the  bill, 
meaning  to  abide  by  it;  and  cannot  resort  back  to  the 
other  remedy.  This  is  the  precise  case  put  by  Lord 
HoU  in  Clark  v.  Mundal.  There  was  no  contract  for 
security. 


But,  2dly,  if  the  petitioner  is  not  bound  to  take  the 
bill  as  payment,  he  must  rescind  the  transaction  alto- 
gether ;  and  deliver  up  the  bill ;  according  tp  the  opinion 
of  Lord  Kenyon  in  Puck/or d  v.  Maxwell  (13),  that,  if  a 
bill  turns  out  bad,  the  holder  may,  if  he  thinks  fit>  con- 
sider it  as  a  nullity.  But  he  cannot,  as  attempted  here, 
consider  it  as  a  security. .  Not  taking  it  as  payment,  be 
is  bound  to  return  it. 

Mr*  RomiUt/f  in  Reply. 
Lord  Kenyon  means  a  bill  certain ;  not,  in  the  abstract* 
This  agreement  is  for  payment  by  bills  at  three  months; 
which  must  be  understood  good  biUa. 


Bill  taken  for 
an  antecedent 
debt  without 
indorsement, 
proving  bad, 
the  antecedent 
debt  may  be 
resorted  to : 
but,  if  the  bill 
is  discounted 
without    in- 
dorsement, 
and  no  ante- 
cedent debt, 
it  is  evidence 


The  Lord  Chancellor. 

I  take  it  to  be^  now  clearly  settled,  that,  if  there  is  an 

antecedent  debt,  and  a  bill  is  taken,  without  taking  an 

indorsement,  which  bill  turns  out  to  be  bad,   the  de« 

mand  for  the  antecedent  debt  may  be  resorted  to  ( 14). 

It 


(12)  1  Lord    Raym.    442. 
12  itfoci.  241.     Comyn's  Rep. 

67. 

(13)  0  Term  Rep.  52. 

(14)  1  Cook^s  Bank.  Law, 
124,  174,  5th  edit. ;  8th  edit. 


by  Mr.  Rooti,     147.        JEk 
parte  Rathbone,   Buck,   215. 
3  Madd.    134.        Ex    parte 
Hcdgkimon,  post.  Vol.  XIX 
291. 


of  a  purchase ;  and  there  is  no  demand. 


Blackburnb, 
parte. 
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'It  has  been  heldy  that  if  there  is  na  antecedent,  and  1804. 
A.  carries  -a  bill  to  B.  to  be  discounted,  and  B.  does 
not  take  A,'b  name  upon  the  bill,  if  it  is  dishonoured, 
diere  is  no  demand ;  for  there  was  no  relation  between 
the  parties,  except  that  transaction;  and  the  circum- 
stance of  not  taking  the  name  upon  the  bill  is  evidence 
*  of  a  purchase  of  the  bill.  In  a  sale  6f  goods  the  Law  [  •  207  1 
implies  a  contract,  that  those  goods  shall  be  paid  for. 
It  is  competent  to  the  party  to  agree,  that  the  payment 
shall  be  by  a  particular  bill.  In  this  instance  it  would 
be  extremely  difficult  to  persuade  a  Jury,  under  the  direc- 
tion of  a  Judge,  to  say,  an  agreement  to  pay  by  billd 
was. satisfied  by  giving  bills,  whether  good,  or  bad.  The 
hills  were  only  a  mode  of  paying  the  debt  'of  80007. 
If  they  are  not  paid,  the  original  debt,  arising  out  of  the 
contract  for  goods  sold  and  delivered,  remains.  It  is 
clear,  the  creditor,  still  holding  the  bills,  cannot  resort 
to  that  original  contract.  In  general  cases,  where  th^ 
bill  is  not  paid,  if  there  is  no  bankruptcy,  the  creditor 
must  come  immediately  upon  the'  bill  dishonoured ;  say- 
ing, lie  cannot  procure  payment ;  and  desiring  to  have 
payment;  and  then  he  might  maintain  an  action  for 
goods  sold  and  delivered.  There  may  be  cases,  in 
which  he  may  have  received  part  of  the  money,  without 
involving  the  difficulty  from  giving  time  as  to  the  rest  of 
it;  as,  if  part  was  paid  before  it  was  due;  in  that  case, 
if  no  time  was  given  for  payment  of  the  residue,  an 
action  for  goods  sold  and  delivered  would  lie  for  the 

residue. 

« 

As  to  the  cases  in  bankruptcy,  there  are  considerable 
difficulties  attending  dl  the  transactions  in  such  a  case 
as  this.  There  must  be  some  mistake  in  Lord  RoislyrCs 
order,  Ex  parte  Myers ;  for  to  the  extent,  in  which  \As' 
debt  was  paid,  he  could  not  possibly  prove ;  but  only' 
for  the  remainder.  On  the  other  hand,  if  you  are  to  go 
under  the  Commission  against  the  man^  who  bought  the 

goods. 
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1804.  goods,  and  draw  out  20«.  in  the  pound,  and  if  bysa 
^^^  doing  you  bring  the  others  upon  the  bankrupt,  it  is  hard : 

Ex    art     *  ^*'*»  though  hard,  it  may  not  be  unjust*     Lord  Thurlom 

thought  it  also  unjust..  The  order  in  Ex  parte  Dixon 
was  ppon  this  principle ;  that,  if  the  holder  made  as 

[  ^208  ]      •  much  of  the  bill,  as  he  could,  it  was  not  competent  to 

the  vendee  to  say,  there  should  not  be  proof  under  his 
bankruptcy  for  the  residue  of  the  money.  His  Lordship 
allowed  a  claim  upon  the  whole,  not  for  the  purpose  of 
receiving  a  dividend  upon  the  whole,  but  to  receive 
such  sum  as  should  be  unpaid  under  the  other  Commis- 
don;  allowing  it  to  be  considered  as  a  nullity,  so  far 
as  it  was  a  nullity,  and  proof  for  the  residue.  The 
ground,  upon  which  the  petition  in  Ex  parte  Raihbone 
was  dismissed,  must  have  been,  that  the  bill  was  re<> 
ceived  in  discharge  and  satisfaction  of  the  price,  in  this 
sense,  that  it  was  to  be  the  payment,  and  the  only  mode 
of  payment. 

My  opinion  is,  that  in  this  transaction  it  was  not  an^ 
essential  part  of  the  contract,  that  he,  who  received  the 
bills,  should  never  have  a  demand  for  goods  sold  and 
delivered,  if  the  bills  were  not  paid.  If  this  case  does 
not  fall  ivithin  Ex  parte  Rathbone,  I  understand  Lord 
TAurhw'a  Order  to  be  one,  that  ultimately  did  not  permit 
proof  beyond  what  remained  unpaid;  though  in  the 
form  the  claim  was  for  the  whole.  Lord  Thurhw'H  Qrder^ 
so  understood,  appears  to  me  the  best. 

T}ierefore  let  a  claim  be  made,  and  the  dividends 
reserved,  for  the  whole :  not  to  be  paid,  until  it  is  seen 
what  shall  be  paid  under  the  oth^  Commissions :  then 
let  the  proof  be  for  the  difference  between  what  is  so 
paid  and  2Ds.  in  the  pound ;  the  dividends  to  be  pai4 
upon  that  residue. 


n. 
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MICHAELMAS   T£RM, 


45  Geo.  111.  1804. 


1804. 

UNDERHILL  v.  HORWOOD.  J«h;.  IWA, 

19M,  20ik. 
TN  1796  Cleoplnu  Comber  and  Daniel  Snuth^  partners    Relief  in 

in  trade,  for  the  purpose  of  raising  the  sum  of  14O0/.  equity  upon 
agreed,  in  consideration  of  that  sum,  to  grant  an  an-  >n*idequacy  of 
nuity  to  JTifftaw  Coare  of  155/.  11*.  Id.  being  nine  years  «on»id«raUon, 
purchase,  for  the  lives  of  the  grantors,  and  four  othef  .        ti  f   th 
persons,  and  the  survivors  and  survivor ;  and  acicordingly  Qq^iyi   that 
a  bond  was  prepared,  dated  the  Sf4th  of  December,  1796;  there  most 
purporting  that  William  Smith,  George  Smith,  Richard  have  been  im- 
UnderhiU,  Charles  Cdmber,  Cleophas  Comber,  and  Da-  position  or  op- 
niel  Smith,  were  jointly  and  severally  bound  to  William  Pi^^swon* 
(hare  in  the  sum  of  2800/.;   with  condition,  reciting    Jarisdiction  in 
the  agreement  to  grant    the  annuity  for  the  price  of  f  ^"^*^  ^  ^^^^ 

1400/. ;  which  sum  Coare  had  that  day  paid  to  the  said      . ,       ,     !. 

,  .  .      void  under  tne 

grantors,    ( repeating    all    their    names )  ;    the    receipt  ^nnaitv  Act 

whereof  they  did  thereby  respectively  acknowledge :  to  to  be  delivered 
be-  void,  if  they  or  any  of  them,  their,  or  any  of  their  op. 
heirs,  executors,  &c.  shoiild  pay  the  said  annuity  during    Several  ob- 
the  natural  life  of  the  survivor  of  them,  the  said  Wil-  jeetious  pot  in 
ttam  Smith,  &c.     A  memorandum  was  indorsed  upon  the  a  coarse  of 
bond  for  redemption.  *"•*  **  '*^» 

Vol.  X.  O  The 
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1804. 


Underhill 

HOBWOOD* 


The  bond  and  warrant  of  attorney  were  executed,  and 
the  receipt  signed,  in  London,  by  Under/UU,  Cleophas 
Comber,  and  Daniel  Smith,  on  the  24th  of  December, 
1796.  Immediately  afterwards,  upon  that  day,  they  went 
with  Coare  to  his  banker;  where  he  received  Bank- 
notes for  1400/.;  and  gave  them  to  Daniel  Smith;  who 
immediately  .paid  them  into  the  Bank,  in  the  joint  names 
of  himself,  and  Lowe,  Coare^s  Solicitor ;  taking  an  ac- 
countable receipt;  under  an  agreement  or  understand- 
ing for  that  purpose,  in-  consequence  of  William  and 
George  Smith  not  having  then  executed,  and  of  some 
accident,  which  prevented  Charles  Combers  attending  to 
execute ;  on  which  account  Paul  Giblett  was  substituted 
as  a  surety  in  his  place ;  who  executed  a  separate  bond 
on  the  25th  of  December',  taking  a  bond  of  indemnity 
from  Underhill,  and  others  of  the  obligors.  .  On  the 
same  day  the  bond  and  warrant  of  attorney  were  exe- 
cuted by  William  and  George  Smith  at  Leicester  :  Da- 
niel  Smith  having  after  the  transactiQn  at  the  Bank 
gone  to  Leicester  for  that  purpose.  He  returned  on 
the  26th ;  and  delivered  them  to  Lowe ;  and  received 
the  money  at  the  Bank. 


The  Bill  was  filed  by  Underhill;  praying,  that  the 
securities  for  granting  the  annuity  may  be  declared  void 
under  Act  of  Parliament  ( 15 ) ;  an  account  of  the  prin- 
cipal and  interest,  and  of  the  pajrments  under  tlie  an- 
nuity ;  and  that  the  balance  may  be  paid  out  of  the  per- 
sonal estate  of  Cleophas  Comber,  and  by  the  Defendant 
Daniel  Smith;  and  in  case  the  Court  shall  be  of  opi- 
nion, that  the  securities  ought,  not  to  be  declared  void, 
then  for  a  redemption,  and  that  the  Plaintiff  may  be 
hidenmified^  and  the  other  sureties  contribute,  &c.  and 
for  an  injunction. 

The 


(15)  Stot.  17  Geo.  IH,  c.  26.    Repealed  bj  Stat.  53  Geo.  IIT, 
c.  141.    See  the  note,  ante,  Vol.  II,  36. 
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.  The  memorial  stated,  that  the  bond  was '  not  yet  .exe*- 
puted  by  Charley  Comber ;  that  the  consideration  yt^s  the 
smn  of  .1400/.,  th^t  day  paid  to  William  Smithy  Qeorge 
iSmith» .  Richard  UnderlUll,  Charles  Comber ^  Cleqplias 
(Umk^i  And  Daniel  Smith ;  that  that  sum  was  paid  to 
fiaiuel  Smith  for  the  use  of  himself,  WiUiavK  Smithy 
fieorge  Smith,  Richard  Underhill,  Charles  Comber,  and 
Cleophas  Comber,  by  CoarCf  The  memorial  also  stated 
merely,  that  these  six  persons  became  bomid ; '  not,  th^t 
l^ey  were  jointly  and  severally  bound,  except  that  it  is 
so  recited  in  stating  Giblett'a  bond;  and  did  not  notice, 

• 

that  the  heirs  were  bound :  but  the  condition  was  for 
payment  by  the  obligor,  his  heirs,  executors,  &c.  Upon 
these  points  some  additional  objections,  besides  those 
which  were  before  the  Court  of  King's  Bench  ( 16  ),  wore 
Jbrought  forward.  Lowe  by  his  depositi^s  stated,  that 
he  as^ed,  whether  all  were  principals ;  and  Daniel  Smith 
answered,  all  were  principals  to  Coare. 


1804. 


.^oilWQql|. 


Mr.  Romllf/,  Mr.  Hollist,  and  Mr.  ffjurt,   for  the 
Plaintiff:  Mr.  Piggott  and  Mr.  Martin,  for  other 
Sureties,  Defend^ts. 
First,  this  annuity  has  been  granted  under  such  cir- 
cumstances of  gross  imposition^  and  advantage  taken  of 
distress,    that   the  securities  ought  not  to  stand.,     In 
support,  of  that  proposition  certainly  there  is  i^othing 
but  inadequacy  of  value :  but  that,  where  it  exists  in.  a  . 
yery  great  degree,  will  do ;  though  there  is  certainly  no 
jTule  piore  definite  than  that  adopted  by  Lord  Thurlow 
in  Heathcote  v.  Paignon  ( 17 ) ;  an  inadequacy,  sufficient  to 
excite  ai^  exclamation.    There  is  no  instance  pf  a  grant 
of  fn  annuity  for  the  lives  of  six  persons.     It  would 
1)6  equally  goodi  if  for  the  .lives  of  all  the  members,  of 

both 


(16)  Sea  Coare  v.  GUfktt, 
3£aj#,  401.    4  East,  St,. 


(17)  2  Bro.  C.  C.  107. 


OS 


S12 


OASES  IN  CHANCERY. 


1804. 


Underbill 
r. 

HORWOOD. 


both  Houses  of  the  Legislature,  and  other  larg^  de- 
scriptions of  persons ;  upon  which  the  argument  turned 
in  TheBussony.  Woodford {18).  This  Minuity,  for  «ix 
lives,  at  nine  years  purchase,  would  surely  fall  within 
Lord  Thurhw^s  rule.  The  evidence  is  incredible :  one 
witnesa.making  the  cUtfei^nce  between  the  grant  of  an 
annuity  for  a  life  of  thirty,  and  one  for  that  life,  with 
the  addition  of  the  five  other  liveii  in  this  case,  only 
^olie  year  iEmd  seven  months:  another  witness  not  car- 
Tphg  it  qiiite  so  fitr ;  making  the  difference  about  two 
^y^ars. 


'  The  question  of  jtirlsdictibil  hits  beeii  so  much  dls- 
CltMed  lately  ( 19 ),  and  your  Lordship  delivered  your 
iDpmion  upon  it  so  fhlly,  that  it  is  unnecessary  to  enter 
into  that  points  The  Bill  brings  forward  three  objec- 
.tions,  thatwel^  not  taken  atLaW:  1st,  that  two  oiUy 
of  these  persons  were  principals,  and  the  rest  sureties: 
■ddly,  that  the  bond  was  considered  joint  and  several, 
mough  executed  by  five  oidy  of  the  obligors:-  -3dly, 
that  it  is  not  stated  in  the  memorial,  that  the  heirs 
are  bound,  though  they  are  really  bound.  The  bond 
not  having  been  executed  by  all  these  persons,  Charles 
Cothher^  by  accident,  as  it  seems,  never  having  executed, 
it  never  was  a  joint  bond. '  The  six  not  having  executed, 
it  is  not  the  joint  bond  of  the  five,  or  any  of  them ; 
the  instrument  purporting,  that  they  bound  flieniaelves 
jointly  with  the  sixth.  The  memorial  states  the  bond 
merely  as  a  joint  bond;  not  takiiig  ahy  notice,  that  it  was 
die  separate  bond  of  each;  which  omission  forms  one 
objection ;  which  was  disposed  of  by  the  Court  of  King*s 
Bench;  holding  thut  objection  not  to  be  fatal.  In  TFtf- 
hjf  y»  CkuoihorHe (20)  a  memorial,   stating,  that  the  ob«. 
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ligors  were  severally  bouiu}^  was  held  bad;  the  bond 
being  joint  a^d  several.  It  /states,  that  they  bound  them- 
selves; but  not,  that  they  bound  their  heirs,  executors, 
and  administrators.  The  effect  is  tery  different.  'To 
bmd  the  heir,  it  must  be  shewn,  that  the  heir  is  named, 
though  it  is  otherwise  as  to  executors ;  Barber  v.  Fox{2l  )• 
That  circumstance  therefore  is  essential  and  necessary  to 
be  stated ;  apd  the  omission  of  it  is  therefore  fatal.  All 
the  Courts  are  of  opinion,  that  it  is  necessary  to  state, 
by  whom  and  to  whom  the  consideration  was  paid.  The 
mempriaji  states,  that  it  was  paid  to  Daniel  Smith  for  the 
pse  of  himself  and  the  five  other  persons.  That  is  not 
correct.  It  was  for  the  use  of  himself  and  Cleopkas 
Comber  only,  who  were  the  principals ;  the  others  being 
phly  sureties;  and  Charles  Camber  being  previously  put 
entirely  out  of  the  transaction.  The  answer  to  that  ob-r 
jection  is,  that  the  grantee  and  his  solicitor  underr 
stood  it  was  paid  to  the  use  of  aP.  Bqt  it  was  impossible 
to  doubt,  that  Gfbhii  was  a  surety.  He  w^  (o  b?  v^r 
denmifi^.  That  transition  mad^  it  clear,  that  Charles 
(Jon^ber  was  inteiyded  to  be  a  surety  only.  In  the  case 
of  The  Duip  o/Queensberry  v.  Madtrethy  still  depending 
hefore.  the  House  of  Lords,  upon  one  point  the  Judg^ 
hare  delivered  their  opinion;  that  the  memorial  is  bad; 
stating  the  consideration  to  have  been  paid  tp  Martindaie 
and  Mackrethf  the  latter  being  merely  a  surety:  so  that 
in  truth  the  payment  was  to  the  former  only. 


1804. 
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Another  obj^tion  i^  to  the  bondi  as  stating,  that  the 

•  •  •  '_ 

gqoaideration  was  paid  upon  the  34th  of  Deeember^  the 
^y  of  the  date  of  the  bond.  As  tp  that  the  answer  ii, 
^t  the  money  parted  from  the  grantee,  and  was  pu^ 
put  of  his  power,  upon  that  day.  Put  the  question  is, 
|r)iether  it  was  received  by  the  other.    The  argument 
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would  be  as  good,  if  the  mdtiey  was  locked  Up  in  k 
banker's  for  years.  If  the  money  is  paid  by  an  agent, 
the  memorial  must  so  state  it:  Dalmer  v.  Baniard{2i), 
Olass  V.  Mount  (29).  The  act  in  terms  mentions  n6thing 
upon  that ;  but  the  third  Section  requires,  that  it  shoidd 
be  mentioned^  by  whom,  and  upon  whose  behalf  the 
consideration  was  paid.  In  Poole  v.  Cabanes  (24)  the 
grant  was  held  bad:  the  particulars  of  the  draft  not 
being  stated.  The  construction  of  the  act  has  been  to 
require  all  these  circumstances  to  be  set  forth,  th&t  the 
Court  may  have  an  opportunity  of  seeing  the  whole  trans* 
action.  The  transaction  at  the  banker's  was  a  payment 
in  form  merely:  the  Bank  Notes  being  put  into  th^ 
hands  of  Daniel  Smith;  and  under  a  previous  agree- 
ment, that  the  money  should  not  be  parted  with,  unffl 
all  should  have  executed,  immediately  paid  by  him  intd 
the  Bank  upon  an  accountable  receipt,  to  pay  upon  de* 
mand  of  Smith,  and  Lowe,  the  solicitor.  By  the  effect 
of  that  transaction  Lowe  was  more  than  a  mere  agent ; 
he  and /S'miVA  beihg  constituted  joint  thistees,  to  return 
the  money  to  the  grantee,  if  the  security  should  not  be 
executed  to  his  satisfaction ;  and,  if  it  should  be  executed, 
to  left  the  grantors  receive  it.  Lowe's  naAie  therefore 
ought  to  be  stated.  The  payment  was  in  effect  to  Coare 
himself,  Lowe  being  the  same  as  Coare,  and  to  one  of 
the  parties,  ^titled,  upon  their  own  statement,  to  a 
sixth  only.  In  fact,  it  was  no  payment;  for  there  can- 
not be  a  payment  in  law,  so  as  to  charge  the  party  with 
interest,  until  he  has  the  actual  use  of  the  money. 
Upon  such  a  payment  a  case  of  usury  could  not  hi 
sustained.  Consider  the  effect  with  reference '  to  the 
Plaintiff*,  a  surety.  There  was  no  undertaking  by  him  to 
alter  the  contract;  which  tnust  therefore  stand  Upon  the 
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legal  instrument.  His  4Sontract  upon  the  bond  is  joint 
imd  several:  instead  of  that,  the  grantee  chooses  to 
make  it  several  only.  It  is  not  therefore  the  preciset 
and  specific  contract  the  Plaintiff  entered  into.  How 
4»n  the  truth  of  the  transaction^  and  the  nature  oS 
the  obligation,  be  collected  from  this  memorial?  The 
change  of  circumstance  was  not  mentioned  to  the  Smiths 
jBLt  Leicester f  when  they  executed  upon  the  35th  .of 
J)ecemher. 

Mr.  Alexander    and  Mr.  Bett^  for    the  Defendant, 
Coare.  * 

This  transaction  cannot  bear  the  representation  of 
^ross  inadequacy  and  oppression,  alluded  to  by  Lord 
Thurkno :  a  criterion,  that  affords  po  certain  rule. 

.  Upon  the  other  questions,  there  is  no  reason  for  t^^ 
ing-  the  jiuJsdiction  from  a  Court  of  Law.  The  Plain* 
tiff  has  no  account  against  the  Defendant.  The  only 
ground  of  jurisdiction  therefore  is,  to  set  aside  the  in* 
struments;  lest  a  bad  use  should  be  made  of  them. 
An  action  is  brought;  and  UnderhiU  has  pleaded.  As 
to  the  objections  upon  the  Statute,  there  is  nothing  posi- 
tively enacted  as  to  the  circumstances  of  payment.  It 
stands  only  upon  construction,  that  the  time  forms  fk 
material  part  of  the  consideration.  Nothing  more  can 
be  necessary  than  to  state  the  fact,  as  represented  at  the 
time;  and  it  is  in  evidence,  that  Lowe  asked,  whether 
they  were 'all  to  be  principals;  and  the  answer  waS| 
ithat  they  were.  The  Duke  of  'Queensberry  v,  Mackreth 
is  not  yet  decided.  Upon  the  objection,  that  the  payment 
was  upon  the  SGth  of  December,  Qot  the  244h,  as  stated, 
the  Court  of  King's  Bench  held,  that  if  not  paid  iqion 
the  24th,  that  was  an  immaterial  issue.  Btit  the  payment 
vmA  on  the  24th,  within  the  spirit  of  the  act;  though 
fianiel  Smith  agreed  not  to  dispose  of  the  money,  until 
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the  security  could  be  completed,  which  was  done  'two; 
days  ^  afterwards.  The.  rule  adopted  by  Lord  EBenbiH 
rough  is;  that,  if  a  particular  ciroumstance  is  ppsittvely. 
required  by  the  Act  of  Parliament,  the  Court  cfumot 
dispense  with  it;  but  if  it  depends,  upon  opnstnictioa 
only,  in  this  way,  the  Court  may  judge  of  the  inateria- 
lity ;  and,  whether  the  transaction  is  fair  or  colourable. 
The  variation  in  this  instance  is  not  material ;  and  the 
money  must  be  taken  to  have  been,  not  only  paid,  buf 
received.  It  clearly  was  paid.  It  was  out  of  the  power 
of  Coare;  apd  it  never  retumefl.  to  him.  Upon  that 
ground  no  case  of  usury  could  be  set  up,  As  to  the 
omission  of  the  word  **  heirs,*'  i(  is  alpiost  universally 
understood,  that  a  bond  by  its  nature  binds  the  heirs; 
though  certainly  that  is  not  the  law.  But  t)ie  questiqi 
is  not  upon  the  strict  law;  but,  whether  the  memorial 
gives  sufficient  info^natip^ ;  the  deject  of  t}ie  Legisla. 
ture.b^ng  to  make  the  transaction  public,  jfait  t|ie  me? 
morial  states  the  condition  to  be  for  payment  by  the 
obligor,  his.  heirs,  executors,  or  administratora. .  It 
is  not  necessary  to.  state  every  circumstance.  The  ob- 
jection for  not  mentioning  this  personal  engagement  of 
the  grantor  to  pay  the  expencfss,  has  been  hdd  no( 
&tal:  Moutf8y^LeaAe{^)^ 


Upon  the  objection,  thftt  this  is  not  the  j<»nt  ob* 
ligation  of  these  persons,  though  it  19  so  stated,  that  i« 
not  material;  for  there  is  no  dpubt,  at  law  it  is  the 
^veral  obligation  of  em:h.  What  reliisf  there  maybe 
in  .equity  13  a  diflferent  qqestion.  |f  th^y  bind  tikemf 
selves  in  one  instfiunent  s^eridly,  the  eflfect  is  ihe  same 
fu  if  they  entered  ii^to  several  obligatipns^  The  action, 
firought  against  this  Plainti£^  is  a  several  action.  The 
fact  is  suffii»ent{y  stated,  if  it  appears  by  way  of  recital ; 

an^ 
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and  it  is  in  that  way  stated  to  be  joint  and  several ;  am} 
upon  that  ground  it  was  h^ld  sufficient  in  the  Court  of 
King's  Bench. 

Mr.  Richards y  for  the  Defendant  Gibleitf  insistedf- 
that,  if  the  annuity  was  good,  he  was  entitled  to  propped 
upon  bis  indemnity ;  having  already  been  compelled  to 
pay  money  un4er  threats  of  entering  up  judgment :  if 
the  annuity  was  bad»  all  the  securities  must  be  set  aside  | 
and  the  Plaintiff  cpuld  npt  prevail. againsf;  Coare;  leaving. 
Gibktt  open  to  him, 

Mr.  RomUljff  in  Reply* 
As  to  the  payment,  is  nqt  the  annuity  perfectly  difv 
ferent  from  the  description;  if  it  was  to  cprnmence, 
perhaps,  amonith  before  pajrment  of  the  consideration! 
If  it  was  put  out  of  the  control  of  Coare^  it  was  |br  hi^ 
benefit.  Thpugh  he  do^s  not  make  interest  of  it,  he  ha^ 
the  advantage  of  improving  his  security  by  it.  Suppose, 
at  the  end  of  two  days  Giblett  had  not  thought  proper 
to  execute  a  bond ;  or  either  of  the  Smiths  at  Leicester. 
had  refused  upou  the  ^th  to  execute :  could  not  Coare 
hfive  recovered  the  money  tn  f^i  aption  for  money  had 
and  received.^  The  statenient  of  the  condition  of  the 
bond  is  no  answer  to  the  objection  upon  the  omissi^Hi 
of  the  heirs;  for  one  man  may  bf^  bound,  tl^at  another 
person  shall  dp  an  act:  or  a  man  m^y^bind  l^is  personal 
representatives,  t^at  his  real  represen|;Ative  shall  pajf 
It  is  immaterial  to  consider,  how  Mouys  v.  Leake  is  tQ 
be  reconciled  with  other  cases :  the  question  here  being, 
whether  it  is  necessary  to  state  the  true  effect  of  th^ 
instrument.  This  case  shews  the  danger  of  holding, 
that  the  recitals  in  a  deed  are  to  be  taken  as  allegations 
pf  the  fact.  The  necessary  consequence  of  the  decisioq 
at  Law  is,  that  this  is  a  several,  bond;  and  that  form^ 
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another  objectioh.;  for  if  the  recital  is  a  sufficient  dBi^ 
giltion  of  the  fact,  they  must .  tal^e  care^  that  it  is  a  true 
recitaL 

Tke  Lord  Chancellor^ 
This  bill  is  filed  qpon  various  grounds ;  to  which  it  is 
necessary  to  advert,   with  a  view  to  sustain  the  jurist 
diction  of  this  Court ;   first,  supposing  the  instruitient&f 
invalid :  if  not,  that  the  contract  is  in  its  nature  so  un- 
conscionable,   that,    admitting  the  legal  validity  of  the 
instruments,  this  Court  ought  to  interpose  upon  grounds 
of  conscience  to  have  them  delivered  up :   finally,  that, 
xif  they  are  not  to  be  delivered  up,  there  ought  to  be  a 
redenqption  by  force  of  the  contract.    As  to  the  juris- 
diction upon  the  validity  of  the  inatrumebts  from  de* 
fects  in  the  memorial,  it  would  be  improper  to  say  m<H*e, 
than  that  it  has  been  repeatedly  settled,  that  this  Cou^ 
will  iipon  such  objections  order  them  to  be  delivered  up. 
The  Courts  of  Law  in  their  zeal  to  destroy  annuity  trans-* 
actions  for  some  time  mis-read  the  Act  of  Parliament; 
and  supposed,  they  had  that  power.     Lord  Chief  Justice 
Eyre  first  corrected  that :  but  it  has  been  'since  setded, 
that,  the  instruments  being  by  the  Act  declared  void  to 
all  intents  and  purposes,  there  is  inherent  in  this  Court 
that  jurisdiction  to  order  them  to  be  delivered  up;  and 
if  thut  doctrine  could  be  maintained  in  any  case,  in  such 
a  case  as  this  the  Court  would  stru^le  to  maintain  it; 
for  this  species  of  instrument  in  Eiquity  creates,  not  only 
relations,  but  duties,  between  the  obligee  and  the  obli- 
gors, and  between  the  obligors,  as  among  each  other; 
upon  which  several  actions  may  be  brought,   and  suits 
for  contribution  both  in  Law  and  Equity.    If  there  is  a 
jurisdiction,  that  one  obligor  may  have  the  instruments 
delivered  up,  in  such  a  case,  so  pregnant  with  the  seeds 
of  suits,   I  should  be  inclined  to  hold  the  .jurisdictionf 
*  Thei^  is  no  doubt  therefore  of  the  juriisdiction  to  direct 
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these  instruments  to  be  delivered  up,  if  the  objections 
can  be  maintuned. 

« 

As  to  the  Unconscionable  nature  of  this  bargain,  1  hardly 
know  how  to  express  it;  but  mast  express  it  in  terms, 
that  have  been  used  by  the  Court  before;  that,  if  the 
terms  ace  so  extremely  inadequate  as  to  satisfy  the  con-- 
science  of  the  Court  by  the  amount  of  the  inadequacy, 
that  there  must  have  b^en  imposition,  or  that  specien 
df  pressure  upon  distress,  which  in  the  view  of  thiff 
Court  amounts  t&  oppression,   this  Court  would  order 
the  instriitnents  to  be  delivered  up  (36),  though  Courts  of 
Law  might  hold  that  judgment  not  within  the  sphere  of 
their  ^powers.    I  never  have  been  more  astonished  than 
in  the  course  of  this  evidence ;  attempting  to  prove,  that 
there  is  so  little  difference  betwe^  an  annuity  for  one' 
life  of  the  age  of  "to,  and  five  such  other  lives  a^  are  the 
Cestuis  que  vie  in  this  tninsadtion.    We  all  know,  that, 
^hen  in  the  case  upon  Mr.  T%eUussofC^  Will  (37)  it  was^ 
objected,  that  accumulation  for  nihe  lives  was  an  evil,  not 
to  be  tolerated  by  Courts  of  justice,  for  that  was  the  pro-' 
position,  upon  which  the  House  of  Lords  h^ve  not  yet 
pome  to  a  decision  (28),  the  argument  6ccurred  to  no 
dne,  that  an  accumulation  for  sit  lives,  though  it  is  less 
striking,    would  have  been  so. little  more  mischievous 
thah  for  one  life;  the  legality  of  which  no  one  could 
doubt.     I  cannot  come  to  the  conclusion,  whether  the 
^nade^uacy  is  so  gross,    until  I  understand    from  isome 
evidence,  what  is  the  real  value;   for,  though  the  "mU 
ndsses  state  theilr  opinion;  that  an  annuity  for  six  lives 
Ss  worth  little  more  than  an  annuity  for  one  life,  they 
}iave  assigned  no  teason,  upon  which  the  Court  can  judi-^ 
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cially  act)  for  that  opinioir.  -  If  it  rests  upon  that  there^ 
fore,  there  must  be  some  species  of  inquiry.  In  Heaih* 
cote  V.  Paignon  the  inquiry  was  as  to  the  market- 
price  ( S9).  I  doubt,  'whether  that  is  so  good  an  inqiury, 
as  what  is  the  value.  The  market-price  may  be  undeir 
the  value;  and  ihe  object  is  to  enable  the  Court  to  deter* 
mii|e  upon  the  inadequacy  pf  value. 


That  iqquiry  I  should  not  wish  to  direot,  if  this  call 
]^  determined  upon  any  other  point;  as>  Ist,  whether* 
the  securities  are  good  at  Law ;  which  \>ught  to  be  first 
decided.  A  second  ground  is  furnished  by  a  variety  of 
objections  to  the  memorial.  It  is  put  thus  by  th^  Der 
fendant:  1st,  that  there  is  not  ground  enough  to  induce 
the  Court  to  say,  the  questions  stated  ought  to  be  di»- ' 
cus9edfven  at  Law:  2dly,  that  it  is  perfectly  clear,  they 
9re  of  such  a  nature,  that  this  (ylourf  ought  not  in  the 
first  instanpe  to  dispose  of  them ;  but  ought  tq  swd 
them,  as  legal  questions  tp  Law..  In  the  last  ci^,  d^ 
termined  by  me  (30),  I  ordered  the  deeds  to  be  delivered 
up; -being  of  opinion,  that  upon  objections  to  the  legal' 
efl&ct  of  the  intruments  I  ought  to  decide  the  question  | 
))ut  expressly  declaring  fhe  teason,  that  I  thought  it; 
mthiii  the  jurisdiction  of  a  Court  of  Equity  to  decide 
the  point  of  Law;  though  a  Court  of  Equity  ought  to 
be  very  paut^ous  pot  to.  exercise  that  jurisdiptionj  if  tbf 
j^int  is  reasonably  doubtful,  {f  that  ^as  proper  iq  thltt 
instance,  it  is  more  peculiarly  proper,  where  the  objeo*' 
tions  seem  at  leas(  founded  upon  assertions  in  Law, 
Yrhich  directly  contradict  tHe  judg^ien^  of  the  Courts  -of 
^paw.  One  ground,  upon  whicji  the  bil|  may  clearly  be 
sustdned,  is,  that  ^dverfing  to  the  incite  variety  of 
§uitS|-that  may  take  place,  I  can  arrange  that  suit  in  a 

Courf 


(29)  See  ante, Vol. VI,  274. 

Y«1, 137. 


(30)  See  Bromley  v.  HoU 
land,  ante,  Vol.  VII,  3,  a|^ 
the  references. 
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Court  of  Law^  so  thftt  they  should  have  an  opporfiinity 
of  Mtiging  before  that  Court  all  the  objections,  that  cm, 
•be  made;  that  the  decision  may  bind  all  the  obfigors 
juid  obligees;  and  in  order  to  d^rmine  upon  the  vali- 
dity of  the  instruments,  in  which  all  th^ir  demands  must 
be  founded. 


i^i 


•<*>4. 


HoiaWoo]). 


T6e  first  objection  is,  that  it  Is  stat^  in  ihe  rhetttd^ 
rial,  that  the  m<ttief  was  paid  to  Daniel  Smith  for  the 
use  of  six  persons^  and  it  is  contended,  that  it  wW  not 
so  paid  in  fact;  but  was  paid  to  hihi  fdr  the  Use  6f 
himself  and  Cleophas  Combet;  and  that  the  other  foar, 
of  whdfn  only  three  execfnted,  wc^e  mere  sureties.  It 
nught  be  paid  as  between  the  obligiee  and  the  obligor^  . 
to  the  use  of  all;  thbugh  as  ftmohg  the  obligors  thent- 
selves  it  might  be  for  the  use  of  two  Only.  That  is  k 
^pieslionof  fSact;  whether  itwius  received  hy  StOitk  for 
the  use  of  all  six,  or  of  himself  and  Cleophas^  Combdr 
only.  The  form  of  the  issues  admitted  of  the  decision 
of  thai  question,  and  the  finding  of  the  Jury  is  in  strict- 
ness a  decision  upon  all  the  propositions  contained  in 
them.  But,  upon  looking  at  the  Report,  the  question 
jreally  agitated  was,  whether  it  was  a  payment*  by  Caote 
to  the  use  of  the  six,  or  a  payment  by  the.handflf  of 
SmUh  and  Lowe  to  the  use  of  the  six ;  and  there  wai 
ground  enough  for  contending,  that  it  was  in  the  latter 
way;  as  it  would  be  if  it  was  a  pajnnent  upon  the  26th; 
not  upon  the  244h ;  and  Lord  Ettenborongh  says,  the 
form  of  the  plea  did  not  bring  that  question  before  them  9 
being  of  opinion,  that  facts  nright  have  been  brought 
by*  plea  upon  the  record,  that  would  have  called  for  the 
jadgment  of  the  Court  upon  those  facts ;  and  the  ques- 
tion then  is,  whether  these  parties,  considering,  *  that 
there  is  an  infant,  have  not  a  right  to  bring  those  ftcti^, 
that  will  put  upon  Ae  record  a  plea  worthy  the  atten- 
Ifon  of  Ae  Court.  .      i 

.   .  Another 


w 
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.    Another  objection  is,  that  the  tiine  of  payment  19  not 
^urately  s^t  fordi  in  the  niemoriid.    If  it  is  true,  that 
^le  time  of  payment  will  not  form  n  mp^terial  issue,  it 
fpOows^  timt  the  objection,  founded  Upon  the  time  of 
payment,  cannot  fupmish  a  ground  foj*  setting  aside  this 
bond.    But  then  is  it  material  to  be  set  forth  in  the  me- 
morial ?    I  feel  insuperable  difficulty  in  supposing  that ; 
and  I  ought  not  to  go  the  length  of  giving  the  parties 
^e  countenance  of  saying,  they  shall  be  at  liberty  to 
take  the  opinion  of  a  Court  of  Law  iff  on  it.    The  first 
section  of  the  Act  does  not  require  the  consideration  to 
be  set  forth  in  any  other  terms  than  "  the  consideration 
'^  or  considerations."   In  the  third  clause,  coming,  to  speak 
of  the  deed,  it  states  circumstances  as  to  the  considera- 
tion, ai  requisite  for  the  deed,  of  which  no  notice  i^ 
required  in  the  memorial  by  the  former  section ;  and  the 
.time  is  not  mentioned  in  either  clause.    The  first  sec* 
.tion*  requiring  nothing  but  the  consideration  to  be  set 
forth,  widiout  any  circumstances,  and  the  third  section 
requiring  only,  by  whom  and  upon  whose  behalf  it  was 
pidd,  two  circumstances,  by  no  means  so  material  for 
the.  world  to  know  as  many  others,  I  should  have  said, 
.upon  the  two  clauses,  taken  together,  the  Legislature  did 
hot  mean,   that  any  circumstances  should  be  set  forth, 
except  such  as  were  expressed  as.  to  the  deed  in  the  latter 
idauae«    But  it  is  dear,  that  has  not  been  the  course  of 
dedsion;  which  has  gone  the  length,  that  all  the  res  geMm 
fixe  to  be  set  forth :  the  effect  of  tiie  .instrument,  whether 
joint  or  several ;  for  whose  use ;  and  a  great  variety  of 
fircumstances,  which  tile  Act  has  not  required  to  be 
disdosed ;  unless  they  are  circumstances, ,  without   the 
.disclosure  of  which   the  memorial  does    not  manifest, 
what  was  tiie  consideration ;  and  then  it  is,  said,  it  com- 
{arises,  by  whom,   upon  whose  behalf,  in  what  manner, 
whether  by  principal,  or  agent,  and  all  the  circumstanoes, 
going  to  the  res  gesta^  that  have  been  required  in  the 

several 
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s^eral -cases ;  and  it  lias  been  held^  that  those  drciim* 
stances,  expressly  required  to  be  atated>  shall  be  stated, 
whether  matenal  for  the  information*  of  the  publici  or 
not.  In  this  case  the  Court  of  Law  has  gone  on  to  say, 
and  musty  consistently  with  former  decisions,  that  those 
circumstances,  which  are  material,  shall  be  set  forth,  if 
substantially,  though  not  expressly,  required  by  the  Act. 


m 


m^ 


U|}j>«|ittlU. 


Then,  is  the  time  of  the  payment  to  the  grantor  a 
material  circumstance,  and  material  with  reference  to  the 
consideration  ?  '  And  I  agree,  the  time  of  payment  is  of 
itself  a  circumstance  extremely  material  to  the  value  of 
the  consideration*  It  is  of- no  consequence,  that. in  this 
instance  the  difference  was  but  two  days ;  for  the  ques* 
tion  is,  not  upon  the  particular  circumstances  of  any  caaei 
but,  whether  in  general  the  time  is  essential  u]l  ascer* 
taining  the  value  of  the  consideration,  and  the  decision 
upon  the  small  interval  of  time  in  this  instance  must  re-* 
gulate  the  decision,  if  an  interval  of  twelve  months  had 
elapsed*  It  was  not  the  object  of  the  Act  to  dbtinguish, 
whether  it  proceeded  from  the  de&ult  of  the  grantor  or 
the  grantee,  that  the  money  was  not  received  till  after 
the  time ;  that  in  the  former  case  tibe  difference  is  not 
essential;  but  it  is  in  the  latter.  That  is  a  distinction^ 
for  which  there  is  no  ground  in  the  Act*  It  is  objected 
in  this  case,  not  only,  that  the  delay  piy>cee4ed  from  the 
default  of  the  grantor,  but  also  that  the  grantee  liad 
no.bene^t.  That  is  not  correct.  By  the  agreement, 
tegulating  the  dealing  with  the  money  upon  the  three 
days,  the  24th,  ^th,  and  26th  (supposing,  therq  is 
ground  to  infer  a  payment  in  fact  upon  the  la3t  of  those 
dajrs)  the  benefit  to  the  grantee  b,  thai  dealing  with 
that  money  in  that  manner,  he  gets  his  annuity  by  iU. 
It  had  the  effect  of  securing  to  him  the  annuky;  for 
the  money  was  detained  for  the  very  purpose  of  pressing 
Smiih  to  picociwe  the  execution  of  the  ^f^f^  by 

the 
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tlie  other .  partis.  I  Unll  put  two  or  three  cases.  The 
only  axmmty  Coare  was  bound  to  accept  was  one  granted 
t^five,  perhaps  by  she,  and  CUble^fUpan  the  recital,  that 
the  bond  was  not  executed  by  Charles  Comber.  Suppoae^ 
"one  or  two  of  them  had  died :  must  Coare  have  gone  on? 
'fle  Was  entitled  to  say,  his  annuity  wds  to  be  secured 
by  these  six  grantors ;  and  he  might  in  the  case  I  have 
put  have  refused  to  take  it.  Then,  whose  money  was 
that  at  the  banker's  in  the  name  of  DatUel  Smiih  and 
Loioei  In  this  'Courti  therei  is  no  ddubt  that  money 
'must  have  beeh  returned  to  Caare:  also  it  might  have 
been  recovered  in  an  action  for  money  had  and  recdived ; 
for  the  real  agreement,  even  supposing  the  payment  to 
have  been  on  the  S4th,  is,  that  the  money  should  be  paid 
to  Smiih;  but  he  should  not  keep. it;  and  it  should  be 
paid  into  a  bank  in  the  names  of  himself  and  another; 
and  he  would  become  a  trustee  for  the  person  entitled 
to  the. money;  having  i^gard  to  the  fact,  whether  the 
security  was  perfected  to  his  satisfiEtction,  or  not.  Theret 
fore  in  this  sense  a  benefit  resulted  to  the  grantee,  diat 
aecured  to  hiin  the  annuity^  or  a  return  of  his  money. 


Afio&elr  circumstance,  with  reference  to  the  consider^ 
lUion,  is,  whether,  if  circumstatices  are  to  be  set  forthi 
the  Legislature  did  not  mean,  that  the  time  should  be 
set  forth,  though  it  was  by  .default  of  the  grantor  Aat 
!ie  did  not  receive  the  money ;  if  that  had  its  effect  in 
a  transaction,  that  has  the  quality  of  an  agreement,  in 
wfaidi  the  grantee  took  a  part,  that  the  grantor  should 
not  receive  the  money  imtil  a  particular  period.  Other- 
wise how  is  the  Court  to  know,  what  the  consideration 
ifmBi  The  delay  might  have  brought  the  day  o£  pay- 
ment of  the  connderation  down  to  the  first  payment  of 
the  annuity,  or  farther.  If  the  cases  are  to  stand,  which 
Mquire  substantial  circumstances  to  be  set  forth,  not 
required  by  the  Act^  with  all  resp«ct  to  the  judgment 

already 
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"riiready  given,  I  am  not  satisfied,  that  the  tun^  bf  pay- 
'inent  of  the  money  does  not  furnish  a  material  objec- 
'tion  to  the  annuity;  and  I  wish  that  point  to  be  re- 
^oiisidered. 


1804. 
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The  next  objection  is,  that  there  is  no  memorial,  that 
this  is  a  joint  and  several  bond.  Upon  that  it  is  said, 
that  the  original  transaction,  as  intended,  was,  that  six 
persons  should  become  jointly  and  severally  bound ;  that 
the  instrument  prepared  was  joint  and  several;  that  an 
accident  was  supposed  to  have  happened  to  one  of  them ; 
and  he  could  not  attend  to  execute ;  and  it  was  then 
proposed,  that  Gibleii  should  execute,  not  that,  but  an- 
other, bond;  and  should  receive  an  indemnity;  and 
the  course  of  the  transaction  was,  not  that  a  new  bond 
■should  be  prepared^  substituting  Giblett;  but  that  th^ 
•original  bond  should  be  executed  by  the  five,  Charley 
Smith  hot  executing ;  and  that  Gibleti  should  execute 
another  bond ;  obliging  himself,  that  the  other  six  shall 
pay ;  and  that  a  bond  of  indemnity  should  be  given  to 
him^  not  by  the  six,  nor  the  five,  who  execute,  but  by 
three  of  those  five.  First,  is  that  bond  both  joint  and 
*8everal?  Without  s&ying,  what  the  law  is  upon  that, 
it  is  not  the  joint  bond  of  the  five.  It  is  said,  it  is 
the  several  bond  of  the  five;  and  then,  if  the  party  can 
maintain  his  action  upon  it,  this  Court  ought  not  to 
interpose.  My  inclination  upon  that  is,  that  it  is  the 
several  bond  of  the  five ;  but  I  state  that  with  this  ob- 
servation ;  that  it  is  not  an  opinioh  formed  upon  the 
research  into  the  authorities,  that  maybe  due  to  it.  I 
had  a  notion,  v^iich,  I  think,  was  not  correct,  .'that.  Where  a  man 
where  a  man  executes  a  bond,  meaning,  that  it  should  executes  a 
be  the  joint  bond  of  himself  and  another ;  and  not  his  ^^^^*  meaning 

several  **.^  ^"^  *^® 
joint  bond  of 

himself  and  another,  who  does  not  oxecoto,  it  is  the  several  bond  of 

the  former:   but  be  may  have  it  delivered  up,  as ' contrary  to  the 

intention. 

Vol.  X.  *  .  P 
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I8M.        wveral  bmd;  ittsmdid  not  be  iiis  several  bead.    Bu^ 

^*^^         the  cases  go  farther.    Li  such  a  case,  howevert  unleaa 

^,  'diere  is  something  special,  the  man,  who  had  become  sp 

fioRwooD.     severally  bounds  has  a  right  to  have  that  bond  delivered 

up  (31);  for  his  intention  was,  not  to  become  a  mere 
several  obligee ;  but  to  be  a  joint  atid  several  obKglse ; 
and  the  tights  are  different  bodi  in  law  and  equily;  for 
if  he  is  (xaljr  a  several  obligee,  he  has  no  remedies  over 
against  any  one :  but,  if  he  is  a  joint  and  several  obligee, 
or  only  a  joint  obligee,  there  is  right  of  t^ontributidn 
against  the  other  sureties  in  equity,  from  the  earliest 
times,  and  of  exoneration  from  the  principal*  At  Law 
die  contract  is  perfectly  di&rent.  The  objtetion  of  the 
obligee,  that  a  Court  of  Equity  should  not  interfere, 
must  depend  npon  very  special  circumstances.  There 
might  be  such  a  case;  if  for  a  great  length  of  time 
nets  had  been  done,  amounting  to  a  waivier  of  the  ob- 
jection. 


It  is  not  necessary  in  this  stage  to  decide  upon  that 
^rt  of  the  case ;  nor  to  consider  it  farther,  than  to  shew, 
that  it  is  material  as  to  the  de£sct  or  sufficiency  of  the 
jkiemorial.  That  proceeds  upon  this;  that,  either  tiie 
memorial  does  not  assert  any  tiling  sufficiently  as  to  tiie 
nature  of  the  security ;  or  it  asserts  what  is  false.  It  is 
Bfeud,  if  tiie  nature  of  the  security  appears  upon  any  re- 
cital in  the  memorandum,  from  that  recital  tiiere  is  as 
express  information  as  to  tiie  nature  of  the  security,  aa 
if  that  part  of  the  memorandum,  which  sets  forth  the 
security,  had  itself  contained  the  terms;  and  tiiough  this 
bond  is  not  stated  as  joint  and  several,  yet  in  stating 
Giblett*s  bond  it  is  recited  as  being  joint  and  several. 
One  point  is,  whether  the  doctrine  applies  to  a  recital  in 
an  instrument,  that  is  not  the  instrument  of  the  party, 
whose  instrument  is  recited.  Another  material  circum- 
stance is  the  ground  for  what  is  stated  in  the  Report  of 

tiiis 

(31)  Post,  227,  and  tiie  note,  22B. 
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Hms  cAs^  ih  ibt  CMrt  of  King'9  B^lk^,  that  the  redtal         1804. 
IB  nit  thie.    It  is  Hilt ;  wtleia  thafc  bond,  intehded  to  b*    TjNDERHiLt 
the  bond  of  the  «ix>  is  the  b6hd  Of  the  six,  ot  is  the  «. 

joint  bond  «f  the  five ;  for,  if  not,  tb6  recital^  that  it    HoKwooil, 
it  ttie  Joint  und  geimnd  boiid  of  the  fite^  cohtaftiing  the 
inrcumstanoe,  Aat  it  Wm  Hot  ex^aited  by  Chatks  Smith, 
dmk  is  not  tniet  tadeira  it  ea«i  b«  \Mde  tot  to  be  thi 
joint  bond  of  th«  five* 

■ 

Anc^er  objection  Is,  that  the  he&rs  eare  not  menfidned^ 
la  bound.    If  the  i^al  meaning  of  the  Act  is,  not,  that 
you  §hall  set  forth  in  the   metnokiid  and  deed  every 
thing  the  Act  requires,  but  the  res  gestce  ih  this  sense^ 
that  every  thing  material  shall  be  set  forth,  it  cannot  be 
denied,  that  the  statement,  that  the  security  affects  the 
nsal  property  of  tl%  grantor,  is  materiaL    Many  of  the 
decisions  under   this  Act  go  greatly  beyond  what  th^ 
Legislature  meant  to  require:  but  there  is  so  much  of 
decision  upon  it,  that  it  must  be  conridered  its  having 
that  authority.    It  is  said,  there  is  enough  in  the  memo- 
rial to  shew  the  hleirs  Were  bound:  the  condition  ex- 
pressing, if  the  heirsi  executors,  fte.  pay.    My  present 
opinion  is,  that,  if  a  man  in  express  terms  binds  himself 
Us  executors  and  adnlinistrators,  there  is  no  way  of  con^ 
tending,  that,  because  the  condition,  which  is  to  avoid 
the  obligation,  imposed  by  that  botid  upon  the  personal 
cepres^ntative,  is  a  condition  that  may  be  performed  by 
die  heir,  therefore  the  heirs  are  bound.    I  know,  both 
hi  causes,  and  in  bankruptcy,  where  there  is  a  joint    Mistake  by 
bond,  the  Court  has  sometjmes  inferred  from  the  nature  ™^hig  a  bond 
of  the  condition  and  the  transaction,  that  it  was  made  ^^^^\  ®^Y'.'"* 
joint  by  mistake;  and  wotild  rectify  that ;  decreeing  in  A      ,  gevoral 
caaie,  that  a  new  bond  shall  be  executed,  joint  and  reetiBed  in 
several;  and,  as  this  Court  would  so  decree  in  a  cause.  Equity  and 
prdering  in  bankruptcy,  that  proof  shall  be  made  ao-  Bankruptcy. 

P  S3  cordingly. 
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cofding1y(3S).  But  thut  turns  upon  this;  that  the  nl^ 
fltrumenti  though  jouit  only,  was  intended  to  be  both 
joint  and  several;  and  therefore  the  Court  will  make  it 
what  it  was  intended  actually  to  be.  But  I  never  under- 
stood, that,  though  upon  the  ground  of  mistake  this 
Court  would  reform  the  instrument,  therefore  it  would 
bold,  .that  the  instrunient  has  a  differait  effect  from  that» 
which  belongs  to  it  at  law.  If  th^  Court  of  Law  shoidd. 
think  it  material,  that  the  heirs  should  be  set  forth,  the 
extent  of  that  is  for  their  consideration ;  for  in  fact  there 
IS  scarcely  an  instance  of  an  annuity  without  a  covenant 
binding  the  heirs ;  and  I  am  not  aware,  that  it  wajs  ever 
supposed  necessary  to  set  forth  the  purport  and  effect 
of  all  those  covenants. 


This,  I  believe,  exhausts  the  whole  of  the  objections^ 
that  were  taken.  Another  objection  occiurred  to  me. 
There  is  considerable  difficulty  to  construe  this  with  re- 
ference to  the  first  clause,  where  the  deed  is  executed 
by  different  parties,  upon  different  days  (33).  The  first 
clause  directs,  that  a  memorial  shall  be  enrolled  within 
twenty  days  of  the  execution ;  and  shall  contain  the  day 
the  deed  bears  date.  The  question  therefore  is,  in  Law, 
what  is  the  meaning  of  the  words,  "  the  day  of  the  date H 
The  day  of  the  date  of  a  deed  is,  I  apprehend,  the  day 
of  the  execution.  It  may  be  otherwise,  where  the  ex- 
pression is  ^'  the  day  the  deed  bears  date.*'  But,  whe- 
ther the  Legislature  meant  in  this  clause  the  day  of  exe** 
cution,  may  require  some  argument.  If  the  day  the  deed 
bears  date  means  expressly  the  day  put  upon  the  parch- 
ment, that  certainly  may  be  a  day,  on  which  no  one  party 
executes :  it  may  be  a  day,  on  which  some  execute,  and 

3one 


(32)  Ante,  Thomas  v.  Pra- 
ter, Vol.  Ill,  399,  and  the 
note,  402. 


(33)  Philipps  V.  Craufurdt, 
ante.  Vol.  IX,  214.  Po«(^ 
XlII,  475. 
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some  do  not;  and  then  the  question  is,  from  what  time 
are  the  twenty  days  to  be  accounted.  Suppose^  the  bonds 
in  this  case  were  executed  on  the  1st  and  2d  oi  January; 
and  the  bond  was  the  several  bond  of  each ;  and  no  re- 
lief was  to  be  had  in  equity :  then  a  memorial,  enrolled 
upon  the  SSd  of  January j  would  be  a  good  memorial  as 
to  the  man,  who  executed  upon  the^ ;  and  bad,  as  to 
him,  who  executed  upon  the  1st.  There  would  be  great 
singularity  in  the  law,  if  those  words,  "  the  day  of  the 
**  execution  **  and  **  the  day  the  deed  bears  date "  have 
not  the  same  meaning.  I  am  not  aware,  tlytt  this  has 
been  noticed  in  any  case. 


1804. 


Undbbhill 

HORWOOD* 


Upon  the  result  of  the  whole,  the  first  question  for 
this  Court  to  decide  is,  whether  this  bond  is  a  legal 
instrument?  This  Court  may  decide  that  question  with- 
out sending  it  to  law.  But  I  am  far  from  thinking,  if 
these  objections  were  all  originally  made,  it  would  have 
been  proper  to  decide  upon  them  in  the  first  instance; 
and  it  is  still  less  proper,  some  of  them  having  received 
decisions  at  law,  denying  their  validity.  The  best  course 
will  be,  that  some  of  the  actions,  that  are  brought,  should 
be  tried ;  giving  liberty  to  any  of  the  parties  to  introduce 
objections  to  the  memorial  by  way  of  plea;  and  all  par- 
ties  to  be  at  liberty  to  attend  the  hearing  of  the  cause. 
If  so,  there  will  be  no. room  to  raise  the  questions  as  to 
Giblett;  whether  he  is  bound  at  any  rate;  aifd,  if  he  is, 
Irhether  this  Court  will  interfere  to  prevent  his  making 
use  of  his  bond  of  indemnity.  Neither  of  those  questions 
win  arise,  if  any  of  the  objections  to  the  memorial  are 
good.  If  therefore  in  any  of  the 'actions,  that,  are 
brought,  these  objections  can  be  introduced  upon  the 
record,  they  shall  go  to  trial;  and  all  parties  shall  be 
at  liberty  to  attend  the  trial  (34). 

(34)  Affirmed  on  rehearing  Ware  v.  Uanoaod,   post,  Vol, 
XIV,  28. 
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^ttt^^  DASHWOOD  r.  LORD  BULKELEY. 

Portion.  ^  J^LIZABETH  DVTENS  by  he?  Will  gave  and  be^ 

queathed  the  sum  of  l^^OOOiL  to  trustees)  ia  tn^t^ 
upon  mu-riage  ^  ^PP^^  ^^  ^'^  **  interest  unto  her  grand-daughter 
without  COD-  JS^Uxqb^h  Callander  the  sum  q£  2501.  a-year  for  h^ 
sent  of  eze-  ipau^teaance  and  educadon,  until  sh^  should  a|tw&  thei 
cutors.  9ge  of  twenty-one  years ;   as^  the.  residue  of  the.  di^in 

A  conditional  ^^nds,  &c.  to  accumulate  for  her  benefit ;  and  when  she 
consent,  upon  should  have  attained  her  age  qf  twenty-one,  w  be  mar-» 
the  oflTer  of  a     ^^^^  ^  ^^^  ^  ^ppjy  ^j^^  dividends  of  the  fiinds,  in  whidi 

.  ^  ,  '  the  said  sum  of  12.000/.  and  the  savings  should  be  in- 
tracted  on  a  ^ 

subsequent  re-  ^^^^^  ^^'  ^^  benefit  of  Elizabeth  Callander  during  iiie 
fusal  to  settle,  ]?esidue  of  her  life  for  her  sole  ^nd  separate  use^  ex9^ 
and  the  mar-  sive  of  her  husbandj  &c.}  and  immediately  after  her 
riage  taking  death,  in  c^se  she  should  leave  any  chSdren  Uving  al;  herj 
place  after-  ^eath,  in  trust  to  transfer  the  funds  unto  and  am^ng^  b3^ 
wards :  no  re-  g^^|^  children,  equally*  to  be  vested  in  the  sona  at  the[ 
forf  *to  ^^  ^^  twenty-one,  in  the  daughters  at  that  age  or  msJH 

riage;  and  in  case  there  should  not  be  any  child,.  &c*  h% 
trust  for  the  testator's  daughter  Elhabeih  Duten^^  andr 
her  grandson  Peter  John  Jumee  Dutens,  and  th^  r^* 
spective  children,  in  the  same  manner,  and  subjeidb  tov 
the  same  contingencies  and  limitations,  ss  the  original 
legacies  ^ven  to  them  respectively. 

The  testatrix  also  gave  to  the  trustefis  a  subscriptipii 
of  100/.  in  the  Irish  Tontine ;  upon  trust,,  imti)  he^ 
grand-daughter  jB/Mraie/A  Callander  should  at;tain  the  ag^ 
of  twenty-one  or  be  mairied,  to  invest  the  annual  pnn 
duce  in  Government  or  real  securities,  to  accutikulate} 
and,  when  she  should  have  attiuned  that  age  or  be  marn 
ried,  in  trust  for  her  separate  use,  &c. ;  and  in  case  of 
her  death  before  twenty-one  or  marriage,  the  savings 
during  her  minority  to  sink  into  the  residue  of  the  testa- 
t;rix*s  personal  estate.    The  testatrix  then  directed,  that 

Elizabeth 
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SUsaiieti  CaUanHer  sftould  during  her  minority  be 
brought  iq)  and  edmated  under  die  care  and  direction  of 
EUxabeik  Duiefu,  and  in  case  of  her  death  hf  9Uch  pei^ 
sona  a»  she  should  hjrWiD  appoint  ^  and  in  case  Eliza^ 
ietk.  Callander  should  by  any  means  whatsoever  during 
h^^  minority  be  removed  from  the  custody  and  tuition  of 
EUxabHh  Dutena  during  her  Ufet  or  of  such  persons?  a» 
she  should  appoint,  thea  die  yearly  sum  directed  to  hm 
paid  out  of  the  annudl  produce  of  the  tZflOOt.  for  her 
niMitenance,  &c*  should  cease;  and  the  whole  incoma 
aseumuhte  upon  the  trusts  be&re  directed  aa  to>  Ih^ 
savinipt; 


Sit 

DasrwooII 
Lord 


And  it  was  thareby  provided  and  declared,  that  if 
EUzabeih  Callander  should  at  any  time  marry,  either 
during  her  minority,  or  after  she  should  attain  her  age. 
of  twenty-one  years,  without  the  consent  in  the  writing 
of  the  testatrix's  said  executors,  in  such  case,  instead  oC 
being  permitted  to  receive  the  whole  dividends  or  annualr 
produce  of  the  bequests  there^  before  given  to  or  in 
trust  for  her,  as  aforesaid,  the  testatrix  thereby  directed, 
Uiat  the  sum  of  4f)0L  only  should  from  thenceforth  be  paid 
to  her  thereout  during  the  residue  of  her  life  for  her  se<-> 
parte  use ;  and  that  in  such  case  the  residue  of  the  divi- 
dends or  annual  produce  of  all  such  bequests  so  given 
for  her  benefit^  as  aforesaid,  shoidd  after  such  marriage 
without  such  .consent,  as  aforesaid,  accumulate  for  the 
I^nefit  of  her  children  or  other  persons,  who  under  the 
Will  should  become  entided  ta  the  capital  upoi^  the  death 
of  Elizabeth  Callander;  and,  Aat  if  she  shoidd  survive 
J^zabHh  Duiens  and  Peier  John  James  Dutens^  and 
there  should  be  a  failure  of  issue  of  both,  so  that  the 

whole  fortune  should  centre  in  EUstabeth  Callander,  she 

« 

and  her  husband,  if  the  trustees  should  think  fit,  should 
take  the  surname  and  arms  a£Dutensi  and,  that  her  exe« 
cutors  and  trustees  should  in. case  of  her  mfirriage,  if  they 
^should  think  fit,  lay  that  injunction  upon  the  husband 
and  make  it  part  gf  the  stipulation. 

The 


■4 
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'  The  testatrix  made  Bimilar  dispositions  in  &your  of. 
BUxabeth  Dutentt  and  Peter  John  James  Dutens;  with 
similar  limitations  over  in  the  event  of  the  death  of  either 
without  leaving  children  to  the  survivor  hni.  Elizabeth 
Callander;  and  in  the  event  of  the  death  of  her  said, 
daughters  and  grand-children  she  disposed  of  the  three 
several  sums  of  1S,000/.  upon  other  trusts.  She  ap- 
pointed her  four  trustees^  Lord  Bulkeleyt  Sir  Matthew 

White  Ridley,  George  Bogg,  and Keaie,  to  be  her 

executors ;  and  by  a  codicil^  taking  notice^  that  she  had 
the  greatest  opinion  of  the  integrity .  of  her  executors^: 
and  not  the  least  doubt  of  their  care  and  attention^  yet,, 
as  some  of  the  objects  of  her  Will  were  of  very  tender 
years^  and  the  trusts  probably  of  long  duration,  &c.  for 
those  reasons,  and  not  from  the  least  diffidence  in  hep. 
^xeciitorsy  she  thought  it  more  safe,  as  well  for  them  as^ 
her  daughter  and  grand-children,  to  have  the  direction 
of  the  Court  of  Chancery;  and  therefore  directed  a  bill^ 
to  be  filed. 


[  •233  ] 


The  testatrix  died  in  September  1789;  and  a  bill  was' 
filed  according  to  the  direction  of  the  codicil.  About- 
the  latter  end  of  1793,  Oeorge  Dashivood,  Esq.  paid  his* 
addresses  to  Miss  Callander;  who  had  not  attained  twenty- 
one,  and  his  solicitor  by  his  direction  sent  a  letter  to 
George  Bogg,  one  of  the  trustees,  dated  the  16th  of  A^o- 
vember,  1793,  declaring  his  purpose  to  settle  6000/.  on  his 
intended  marriage  with  Miss  Callander ;  in  trust  for  him 
for  life ;  remainder  to  her  for  life ;  remainder  to  their 
issue,  as  he  should  by  Deed  or  Will  appoint ;  and  for 
want  of  such  issue  to  his  executors  and  administrators ; 
with  a  power  to  the  trustees  at  his  request  to  lay  out 
*  the  money  in  a  house  or  land  to  be  setdcd  to  the  samer 
uses.  Bogg  communicated  this  proposal  to  the  three 
other  trustees ;  one  of  whom.  Lord  Bulkeley,  sent  an- 
answer,  containing  the  following  passages : 

^*  I  shall  beg  you  to  *  assure  Miss  Callander t  that  what** 


u 


ever 
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^  ^ever  interests  her  own  heart  and  happiness,  and  is 
ff  agreeable  to  Mrs.  Dutens,  cannot  tail  of  not  only  being 
^'  very  satisfactory,  but  very  interesting,  to  me*  I  sin* 
^'  cerely  wish  her  every  happiness,  and  have  no  doubt^ 
f*  she  has  made  a  very  good  ch(Hce.  I  have  not  the 
V  pleasure  of  knowing  the  young  gentleman :  but  I  have 
f '  heard  a  friend  of  mine,  the  Marquis  of  B.  speak  with 
^'  much  esteem  of  his  father.  Sir  John  Dcuhwaodj  and 
*^  his  femily*  I  shall  remain  here  till  about  the  SOth 
*^  of  next  month ;  and  shall  with  very  great  pleasure 
**  GOQie  up  to  town  on  purpose,  in  case  any  signing  and 
**  sealing  is  necessary  by  that  time  .  —  . 
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*^  I  have  a  perfect  reliance,  that,  conversant  in  busi* 
^'  ness  much  more  than  myself,  you  will  see,  that  in 
^'  matters  of  settlement  the  interest  of  Miss  Callander 
*^  and  any  children  she  may  have  are  fiilly  attended  to; 
**  and  that  the  trustees  will  have  no  difference  of  opi- 
**  nion  on  that  subject.  I  beg  leave  to  assure  you  of  the 
**  extreme  pleasure  I  feel  in  co-operating  with  you  and 
^*  the,  o|her  trustees,  as  well  as  Mrs.  DutenSf  in  every 
**  thing,  which  can  tend  to  promote  Miss  Callander^s 
f*  happiness.*' 


The  answer  of  Sir  Matthew  White  Ridley,  another 
of  the  trustees,  contained  the  following  passages: 


u 


*'  I  perfectly  agree  with  you,  that  it  would  be  well^ 
that  the  business  between  the  young  people  should 
5'  *  be  decided  in  some  way.  In  the  trust,  which  Mrs; 
'f  Dutens  was  pleased  to  place  in  us,^  I  have  always  con- 
f*  sidered  myself  as  bound  to  act  towards  the  persons  of 
**  the  young  people  in  the  manner,  which  the  Court,  to 
f*  whom  their  property  was  trusted,  would  have  done,  had 
^^  the  whole  vested  there.  The  offer,  wliich  Mr.  Dash^ 
f  •  Kood  makes,  of  settGng  upon  our  ward  ( in  addition 


(( 


to 
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^  to  her  fbrCmie)  OOOOf.,  tqwii  her  avMl  her  ehSdnv  of 
''the  uNunriagey  is,  I  think,  very  hflndsoMie;^  and^  there- 
^  fore,  if  X  rightly  understaBd  it,  ohtidnB  my  ceasent  tn 
'*  the  uincn^  At  the  same  time,,  it.  might  not  he  imporo- 
^  per,  I  think,  to  attend  to^  the  interest  of  the  childipen 
^  during  their  faither^i  hfi^^me  f  as  he  i»  a  very  young 
^  men;  and  may  probably  live  to  see  Us  children  attain 
^  the  age  of  21,  (mt  marriage*  Should  the  whofe  be 
^  kicked  up  until  his  death  i  I  sug^st  this  merely  as  an 
^  idea,  whidi  may  not  be  correct;  and  therrfore  submit 
^  it  to  your  superior  judgment,  not  |ui  an  obstacle,  but 
*'  as  a  doubt.** 


[  •235] 


The  two  other  trustees  and  Mrs.  Dutens   also  ap-i 
proving  Mr.  IkuhMOQd'%  proposal,  a  draft  of  settlement 
according  to  diet  proposal  was  prepared,  and  sent  to 
Sir  John  Dashwood  and  his  son;  but  Sir  JoJm DmiMmmd 
being  suddenly  taken  ill,  and  dying  soon  aftepwards^  the 
-settlement  was  not  executed.    After  bis^  ftither*s  death 
Mr.  Dashwood  reftisiiDg  to  execute  any  settlement,  the 
trustees  proposed  a  meeting;  which  he  decMned  to  at- 
tend;   and  the  trustees  having  another  meeting,    and 
giving  Um  notiee,  he  did  not  attend:  but  his  brodier 
attended,    and  on  his  behalf  declared,    he  would  not 
make  any  settlement.      Another   meeting   to6k    place; 
iriiich  Mr;  JSasfttooocif  did  not  attend :  but  he  represented 
to  the  trustees,  that  he  declined  making  any  settl^9ient 
whatsoever.      In  consequence  of  that  refusal  the  trus* 
tees  sent  Bfr.  Dashwood  the  follbwing  notice^  dated  the 
^  18th  of  March^  1794:  ''  As  trustees  appointed  by  the 
^'  WiU  of  the  late  Mrs.  Dutens,  for  the  secnri^  and 
^  pneservation  of  the  fortune  left  by  her  to.  Miss  GaA 
^  lander y  and  any  issue  she  may  have,  we  have  takea  into 
^  very  deliberate  consideration  the -application  you  have 
^  made  for  our  consent  to  your  intended  unioa  with  that 
^  youiig'  lady;  and  we  are  under  the-  disagreeable  ne^ 
^*  cessity  oi  acquainting  you>  tliat  we  think,  it  would  be 

"  highly 
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)ii|gUj  lacQiisistent  with  th^  truBt;  leposed  is  us,  if  we 
wer»  4a  giv^  our  oon^eBt  the^tp,  without  i^  pv^oua 
9ettleiiieQt  berag  in%de  by  you,,  cm  audi  tenn»  aa,  uq^ct 
th^  B^pjBCi  of  the  importance  of  that  trustj  we  tbuik 
"light.'* 


€i 


€€ 
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Miss  C!alkmder$  having  attabed  the  age  of  21  on 
the  SOth  of  March,  1794,  on  the  day  following  waa^ 
married  to  Mr.  Dcuhwood,  without  any  settlement :  but 
by  indentures,  dated  the  S4ith  of  May,  1:794,  he  setded 
602.  per  atmum  Long  Annuities,  and  18652.  U.  &&> 
S  per  eenU  Consolidated  Bank  AnnnUies,  according  to 

his  proposal. 

> 

■ 

Under  these  cuccumstances  tjie  bill  wa^  filed  by  Mr.' 
and  Mrs^  Dashwood;  insisting,  that  the  consent  of  the> 
executors  was  not  necessary;  thai,  if  it  was,  the  maiv 
ciage  was  with  their  consent;  and  that,  having  once 
given  their  consent,  they  could  not  withdraw  it ;  offers 
ing  to  complete  the  settlement,  by  setjtling  30002.  more; 
and  therefore  praying,  that  die  Haintifia  may  be 
declared  entitled  under  the  bequest  of  the  sum  of 
]S,000/.,  &c. ;  or,  if  the  Court  shpuld  be  of  opinion^ 
that  the  marriage  was  without  consent,  claiming  the 
4002.  a^year, 

'The*  tpistees  by  their  answer  and  depoutions^  be-% 
ing  examined  by  the  Plaintitfs^  admitted  the  letters,) 
stated  in  the  bill,  and  their  approbation  of  the- intended 
*  marriage,  and  consent  thereto,  upcm  tiie  terms  oS 
VbttDashufood's  proposal  « 

• 

By  the  decree,* pronounced  by  {iord  JSassfyn,  on  the 
l^th  of  April,  1796,  it  was  4eqlaxed,.  that  the  Plaintiff 
EUxabeih  Daehwood  was  entitled  to  the  sum  of  400^* 
a^year  under  the  Will.  AJft^  the  death  of  Mr.  Doifiwood 
H.  petition  of  re-hearing  was  presented  by  his  widow ; 

insisting. 


t^smi 
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l604«         insisting,  that  she  did  not  by  her  marriage  tinder  the 
_    ^^"^"^         circumstances    forfeit  any  of  the   bequests   under  the 
9,  WiU.    Upon  the  re-hearing,  a  letter  from  Mr*  Bogg  to ' 

Lord         Miss  CaUander,  dated  the  S8th  of  October,  179S,  which 
40ULKfiLEr.    ^as  not  proved  upon  the  original  hearing,  was  ofiered  m ' 

evidence,  and  permitted  to  be  read  de  bene  esse.  That 
letter,  after  some  warm  expressions  of  regard,  pro- 
ceeded thus: 

''  And  when  I  add,  as  I  think  I  am  free  to  do,  that 
''  your  connexion  with  Mr.  Dashwood  is  what  I  most 
'^  cordially  wish  to  see  accomplished ;  I  am  sure,  you 
*'  will  both  feel  my  motives  for  urging  you  most  cautiously 
'*  to  avoid  any  step,  that  may  hereafter  be  said  to  have 
*^  been  taken  without  your  aunt*s  concurrence.  Tell  me 
**  therefore  plainly,  does  she  a]^rove  of  my  writing  to^- 
^*  Sir  Matthew.  If  she  does,  I  will  write  immediately* 
^  If  she  does .  not,  then  let  me  be  candidly  informed, 
'*  whether,  relying  on  each  other  as  unalterable,  you  can«- 
*'  not  be  content  to  delay  yo\ir  union,  till  you  are  both 
•  ^  of  age ;  in  which  case,  it  will  be  time  enough  to  apply 

^'  to  Sir  Matthew  in  the  winter ;  which  I  will  cheerfully 
*^  and  personally  do. 

**  I  certainly  do  not  expect  you  to  write  me  word,  Aal 
*'  you  will  be  married  immediately :  but  I  do  expect,  that 
'*  Mr;  Dashtoood  fully  communicates  to  me,   if  that  is 
*'  die  determination :  in  order  that  I  may,  with  the  con* 
[  f  237  ]      "  ♦  currence  of  Mr,  Keate  and  Mr,  L.  Duiens  (who  thinks 
'   '  '      ^^with  me,  I  believe,  on  this  subject)  adjust  matters, 

^'  that  the  world  may  n«t  have  cause  to  upbraid  you  of 
**  weakness,  or  acting  clandestinely.  Many  and  many 
*'  are  the  reasons  I  could  urge  to  induce  you  to  wait. 
*'  But  I  know  the  fdlly  of  any  third  person  attempting  to 
**  reason  on  such  subjects.  God,  whose  guidance  you 
**  have  hitherto  relied  on,  will,  I  trust,  direct  you  in 

**  your 
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^  your  determination  on  a  matter  so  important  to  your 
•'  future  welfare," 

* 
In  the  subsequent  part  of  the  letter^  with  reference 

to  a  coobiess  between  her  aunt  and  Mr.  Dashwoodf  he 
says,  the  present  is  a  trying  moment:  a  moment  of  pos~ 
sible  separation  from  every  thing  she  ^ojds  dear ;  express- 
inghis  trust  that  Miss  Callander  will  in  no  situation 
forget  the  obligations  she  is  under  to  her  aunt ;  and  that 
Mr.  J)ashfoood  mil  prove  his  sense  of  the  value  of  her 
virtues^  by  his  attention  to  one,  who  has  been  the  watch- 
ful guardian  over  them;  and. concludes  with  excusing 
his  letter  by  his  anxiety  for  ber  acting  properly  on  this 
occasion*  :         ' 

Mr.  RomiUy  and  Mr.  Martin^  in  support  of  the 
Petition  of  Re-hearing. 
The  letters  of  Lord  Btdkeley  and  Sir  Matiheto  Ridley 
are  consents  in  writing  to  this  marriage.  .  Mr.  Keqie, 
another  trustee,  did  not  giye  a  consent  in  writing;,  but 
it  is  proved,  that  he  did  explicitly  consent  to  the  mar- 
riage; provided  a  settlement  should  be  made:  so  did 
the  fourth  trustee,  Mr.  Bogg;  which  appears  by  his 
letter,  which  has  been  found  since  the  decree;  and, 
though  not  proved  in  the  cause,  may  now  be  used.  The 
distinction  upon  that  appears  in  Wright  v.  Pilling (35) i 
*  that  upon  an  appeal  from  one  Court  to  another,  as  from 
this  Court  to  the  House  of  Lords,  no  evidence  can  be 

produced. 


•1804. 


(35)  Pre.  Ch.  494 ;  see  490. 

*Amb.  90,  and  the  authorities 

-referred  to  iu  WyatVs  Prac. 

Rey.M.     Post,  Vol.  XIII, 

423.    Bueknuuier  v.  Harrop^ 

XIII,  450.  1  Ves.  S(  Bea.  153. 

.  Walker    v.   Symonds    stated 

,from  the  Reg.  Rook,  1  Mer. 

37,  in  a  note  to  Wood  v.  Grif- 

Jith :  bat  in  that  case  a  Peti- 


tion of  re-heariDg  was  taken 
off  the  file  on  the  express 
ground,  that  it  made  a  case 
different  from  that,  on  which 
th^Decree  was  founded,  by  in- 
troducing circamstances,  not 
before  the  Court  at  the  time 
of  making  that  Decree.  Wil" 
liamson  v.  Hatton,  9  Price, 
194. 


DASHWObb 

r. 
Lord 

BULKBLBY* 


[  •288] 
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109*.        inoduoed,  that  was  not  brfofie  tike  faiftti^  Cotot^  ImV 

-^^^'*V       upon  a  re-hearing  you  may  produce,  not  fAify  endence, 

^  not  produced    before,   but  new  eyidence.     That  case 

I^r4         wtm  an  appeal  firom  the  itd&  tl)  A^  Lord  ChancMor, 

.•wxWiBT.    ^niiich  10  considered  as  a  re-hitoring.    Hedge$  v.CiH- 

.dbMd/<86),  is  also  an  audiorily  to  the  slone  «flfeet. 

There  is  a  cai6  in  Finer(S7),  estlAfibhiilg^  ihat  ift 
tiMBs^  oases,  if  Ihe  iubstantial  part  is  performecl^  e<{Qit)r 
win  supply  small  deficiencies  and  circmnstanees.  Fnan 
file  moment  Mr«  Doihrnood  wrote  the  letter,  propoung 
a  settlement,  the  marriage  having  taken  place,  he  was  as 
mach  bound  in  equity  as  if  a  settlement  had  been  0M- 
euted:  the  only  condition  annexed  by  the  trustees  was 
complied  with ;  and  the  consent  therefore  is  absolute,  and 
4MmId  not  be  wididrawn,  so  as  to  affect  the  rights  6f  the 
parties.  Farmer  y.  Compion(S8).  Daley  y.Desbouoe^ 
rie(S9).  Lord  Strange  "9. 8miih{A!Q\  is  as  strong  a  case* 
JIfpsgreti  v.  Mesgreii  (41).  Campbeli  ▼.  Lord  Neiter- 
viUe  (4e>  CCaUagkok  y.  Cooper  (43).  In  all  diese 
cases  it  was  held,  that,  as  the  settlement  might  be  made 
afterwards,  the  consent  must  be  considered  absolute. 
Considering  the  grounds  upon  which  Courts  of  Equity 
.have  proceeded,  cons^uing  these  conditions  strictly,  and 
holding  that,  if  they  are  substantially  performed,  the 
fiteral  performance  is  not  to  be  regarded,  the  objection, 
*  that  one  of  these  trustees  did  not  consent  in  writii^, 

will  not  preyaiL 

[  239  ]  The  Lord  Chancellor. 

If  there  ever  was  a  case,  in  which  it  was  reasonable, 

that 

(3e)  2  Atk.  408.  (40)  Amb.  MSw 

(37)  5  Vm.  tit.  GmditUm,         (41)  2Vem.  680. 
Bl,pLe.  (42)  ated2rst.634. 

(38)  1  Rep.  Ck.  1.  (48)  Ante,    Vol.  V,    117. 
(80)  2  Atk.    261.     Citpd     See  SuekpoU  ▼.  AsaiMseaff, 

2  Fes.  535.  Ill,  80 ;  snd  tbe  note,  tie. 
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tiHt  ibe  iniBtaet  «lioidd  not  tatAeat,  this  is  iktit  caslk 
SThe  lndi)atid  having  obtained  ihsar  consent  by  proposing 
a  settlement^  and  immediately  before  the  manisge  rsn 
lusing  to  make  any  settlement,  they  were  justified  in 
Baying,  ihey  would  not  consent,  nnless  he  woold  make 
a  previoos  aetdement ;  which  is  the  expresaon  both  of 
^tke  letters  and  depositions.  There  are  many  cases,  in 
which  the  trustees  might,  notwithstanding  he  was  bound 
to  xnake  a  settlement,  re&se  to  consent  without  a  pra« 
vious  settlement.  It  is  impossible  not  to  have  a  wish  ti 
relieve  this  lady:  but  I  do  not  see  my  way  to  it  I  will 
vead  the  cases;  and  then  say^  whether  it  is  necessary 
to  bear  the  Defendants. 


I%€  Lard  Chancbllo&  directed  die  Counsel  for  the 
Defendants  to  proceed;  observing,  that  it  would  be  more 
satisfiu^iy  to  the  parties^  that  the  cause  should  be  heard 
through. 


1M4. 

J>ASHWOdl> 

Buuuuan 


Nov.  27li« 


Mr.  Sieharcb,  for  the  trustees,  observed,  thai  the 
«ase  of  Daley  v.  Desbouverie  appears  very  strong;  but 
does  not  come  up  to  this ;  and  insisted^  that  the  cott8eirt» 
which  was  absolutely  necessary  in  this  instance,  was 
fpven  by  those  trustees,  who  expressed  it,  subject  to  a 
firoper  settlement;  and  that  consent,  so  qualified,  was 
afterwards  absolutely  withdrawn ;  diat  the  objection,  ihat 
die  trustees  have  no  right  to  withdraw  their  consent^ 
ao  as  to  affect  tiie  rights  of  the  parties,  is  just,  only 
if  the  consent  is  abs<^te;  and,  that  it  would  be  very 
dangerous,  and  a  great  inlet  to  fraud,  to  hold  such  a 
consent  absolute,  where  perhaps  the  husband  may  nei- 
ther have  intended,  nor  have  had  the  means  to  fiilfil  his 
engagement. 


Mr.  Romittyf  in  Reply. 
In  all  these  cases  a  Court  of  Equity,  not.  considering 
the  letter  so  much  as  the  substance,  will  not  permit 

the 


[240] 
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^804.         ilie  plorties  to  sufibr  by  the  mistake  of  execdtori;  'fMu3l 

(Daahwo  n    ^"^  ^^^  dispensed  with  the  consent,  where  it  has  be^ 

9.  -^reasonably  withheld;    of  which  an  mstance  is  men* 

I^i'd  tiooed  in  Peyton  y.  jBtrry(44).    Suppose  the  marriage 

SOLKALst-    -had  taken  place  immediately  after  the  letter^  containing 

jSfr.  jDo^AimmhTs  proposal:  the  .Court  would  have  cpm<^ 
pelled  him  to  make  a  setdement  upon  that  letter,  as  an 
agreement.  The  marriage  having  taken  place  the  day 
after  Mrs.  Dashwood  was  of  age,  will  be  considered  for 
^ia  purpose  the  same  as  if  during  her  infancy.  He  could 
hot  ^possibly  have  availed  himself  of  the  circumstance 
i^hat.she.had.beenof^ag^  twenty-four  hours.  The  trua^ 
tees  all  insisted  upon  a  previous  settlement  only  under 
the  impressioui'  that  without  that  he  would  not  be 
-  bounds  The  connection  was  approved,  and  her  aflB^- 
tions  engaged,  with  the  consent  of  her  friends ;  and  the 
trustees  had  no  objection,  but,  that  he  was  not  bound 
to  make  the  provision,  they  erroneously  conceived  to 
be  necessary.  But  he  was  bound  in  fact;  .and,  that 
being  their  only  reason,  they  must  be  considered' as 
having  consented;  all,  that  they  intended,  being  sub* 
atantially  done.*^  I  do  not  rely  upon  his  oflfer  by  the 
bill  to  make-  a  settlement:  but,  independent  of  that, 
he  was  bound  to  make  a  settlement ;  and  she,  by  the 
marriage  a  purchaser  of  that  settlement,  is  entitied  to 
insist,  that  it  shall  be  made.  Questicms  of  this  sort 
iiave  been  considered  in  equity  with  great  relaxation: 
the  Court  placing  itself  almost  in  the  situation  of.  the 
-parent;  considering,  what  the  parties  meant,  and  what 
ought  to  be  done. 

[  g4i  ]       •         The  Lord  Chancellor.  .  . 

I  have  looked  through  all  the  cases  upon  ihis  subject, 
with  a  very  anxious  wish  to  find  a  principle  for  reversing 
this  decree,  which  I  dare  trust  as  a  principle  to  govern 

future 

(44)  2  P.  Will.  626 ;  see  628. 
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future  cases ;  and  though  a  review  of  the  authorities, 
has.  brought  hs^V  to  my  mind  many  colisiderations,.  that 
formerly  affected  it  in  this  case^  I  dare  not  say,  this  case 
will  do  within  any  sudi  principte  as  the  Court  has  acted 
Upon.  The  case  of  Daley  y«  Desbouverie  is  extremely 
strong.  I  have  looked,  at  Lord  Hardwieke's  nptes ;  and 
I  have  not  been  able  to  find  any  declaration, of  the  prin- 
ciple^ upon  which  that  case  was  decided.  His  Lord- 
ship only  states  at  the  conclusion  of  the  note  (firoopi 
which  the  circumstances  of  the  case  appear  very  much 
88  stated  in  the  Report)  that  he  declared,  that  under  all 
the  drcumstanoes  the  marriage  ought  to  be  considered 
as  having  be^i  had  with  the  apprpbation  and  consent 
of  the  trustees ;  and  therefore  the  money  was  payable. 
Upon  the  whde  Note  it  appears,  Lord  Hardmeke  had 
satisfied  himself  of  that,  which  I  think  extreodtely  diflScuIt 
aadsfiictorily  to  collect  from  the  cases,  that  Mr.  Manley 
wrote  that  letter,  as  the  agent  of  all  the  trustees;  and 
that,  fairly  construed,  it  was  a  distinct  assent  upon  the 
part  of  all  the  trustees  to  the  marriage :  even,  if  the 
struggle  they  had  agreed  to  make  for  a  better  settle- 
qiient  should  not  be  eflectual;  thinking  it  dieir  duty  to 
struggle  for  a  better  settlement;  though  statittg,  that,  if 
they  should  not  succeed,  they  were  obliged  for  the  hap- 
piness of  the  young  lady  to  give  their  consent.  It  is 
impossible  to  support  that  case,  unless  in  Lord  Hard- 
wickers  opinion  that  was  the  meaniug  of  that  letter.  I 
think,;  it  is  not  the  natural  import  of  it. 


ifm* 


DASHwodp 
Lord 

BuLKBLBt^ 


:> 


'  The  case  of  Farmer  v.  Conipian  does  not  go  the- 
length  of  this  by  any  means;  for  there  was  a  consent  to 
^the  settlement,  not  executed  before  marriage ;  aiid  the 
L^rd  Chancellor  says,  that  the  marriage  ought  to  be* 
esteemed  a  marriage  with  consent  of  Sir  Henry  Compion, 
the  &ther  of  the  lady,  **  in  respect  tfiere  was  an  express 

consent  of  the  said  Henry  both  before  and  after  the 

Vol.  X.  Q  . 


tfC 


[♦£«] 
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Dashwood 

V. 

Lord 

BULXKLBT. 


Content  to 
marriago  once 
gif  en  shall  not 
be  withdrawn 
by  adding 
terma,  that  do 
Hot  go  to  the 
propriety  of 
gif  ing  the 
content 


(^243] 


^*  said  marriage  cotisumniated,  and  no  disagreement  or 
'*  alteration  of  his  good  liking  in  the  mean  time.** 

These  are  very  material  words ;  for  it  would  be  Terjr 
dangerousi  as  a  general  principle,  notwithstanding  all 
the  colour  tfiere  b  for  saying,  it  has  been  acted  upon, 
to  hold,  that,  if  at  a  particular  time  a  person  in  loco  po' 
roMiiSf  as  guardian,  upon  a  conscientious  sense  of  duty 
thinks  himself  required  to  give  consent,  and  previously 
to  the  marriage  is  duly  informed  of  circumstances,  that 
ought  to  have  operated  at  first  to  make  him  withhold  his 
oonsent,  if  he  has  once  given  it,  he  shall  not  after* 
wards  alter  his  mind.  The  eases  have  gone  this  length ; 
that,  if  consent  is  once  given,  it  shall  not  be  with* 
drawn  by  adding  terms,  that  do  not  go  to  the  propriety 
of  giving  the  consent.  In  Lord  Strange  v.  Smith  the 
question  was,  whether  the  Plaintiff  was  to  have  Jitre 
uxoriSf  an  estate  for  life  in  real  estate ;  or,  whether,  as 
tbe  marriage  was  vrithout  consent,  the  rents  were  to  be 
in  trust  for  the  separate  use  of  the  wife.  It  was  not 
of  much  consequence ;  for  probably  in  the  latter  case 
riie  would  have  given  them  to  him.  But  the  question  was, 
whether  the  marriage  was  witli  consent.  The  evidence 
b  detailed  in  Lord  Hardmcke*B  Note ;  and  it  appears,  the 
mother  had  expressly  given  her  consent:,  the  affections 
of  the  yoimg  lady  were  entangled,  and  aflterwards,  the 
l^opositions  about  a  settlement  not  having  been  made 
the  subject  of  any  qualification  as  to  the  consent  given/ 
a  new  proposition  was  adopted ;  and,  at  last,  the  mo- 
ther positively  insisted  upon  a  new  term.  The  father 
of  the  Plaintiff  was  very  averse  from  that;  but  at  length 
*  consented,  thinking  it  for  flieip  hapinness;  uid  then  the 
mother  of  the  lady,  who  seems  to  have  been  of  a  very, 
perverse  disposition^  the  moment  that  it  was  acoede4  to, 
aaid,  her  daughter  never  idiould  marry  into  that  £unUy. 
Under  these  circumstancea  the  Lord  Chancellor  was  of 
0|fuiion,  and  rightly,  that,  a. consent  having  been  grven 

without 
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without  any  condition,  every  thing  reasonable  agreed  to, 
no  fair  objection,  either  of  a  moral,  or  a  pecuniary  na- 
ture ;  it  was  a  fraud  upon  the  affections  of  the  daughter 
to  retract  the  consent  merely  from  caprice  and  perverse- 
ness.  The  case  of  Mesgrett  v.  Mesgrett  was  upon  quite 
a  diflferent  ground;  viz.  a  gross  fraud..  The  property 
was  to  go  over  to  the  daughter  of  one  of  the  guardians 
upon  a  marriage  without  consent.  He  encouraged  the 
proposal,  and  then  affected  to  say,  he  had  not  given 
his .  consent,  for  the  purpose  of  obtaining  the  property 
for  his  own  daughter ;  and  it  was  rightly  said^  Qui  facU 
eofueniire  videiur:  especially  in  such  a  case,  where  he 
gave  encouragement,  and  affected  not  to  give  his  con- 
sent, for  such  a  purpose.  Campbell  v.  Lord  NeUerf>ille 
does  not  govern  this  at  all.  In  that  case  the  House  of 
Lords  held,  that,  the  marriage  having  been  encouraged 
between  the  parents,  till  from  the  circumstances  of  one 
of  them  he  could  not  give  the  whole  of  that  15,000/., 
that  should  not  be  held  a  withdrawincr  of  his  consent 
to  the  marriage. 


1004. 
Dasuwood 

V 

Lord 

BULKBLBV. 


In  this  case,  upon  the  circumstances  it  is  not  possible 
for  the  Court,  at  the  expence  of  so  much  as  will  be 
put  in  hazard,  to  gratify  any  inclinatiorf  it  may  hav^ 
to  give  the  larger  part  of  this  fortune.  It  is  expressly 
stated,  that,  if  she  marries  either  before  or  after  the 
age  of  21,  without  the  consent  of  the  four  trustees,  she 
is  to  have  400/.  a-yeaf ;  and  the  rest  is  to  accuihulat^ 
for  those  who  are  to  take  afterwards.  Mr.  Dashwood 
proposes  to  settle  6000/.  Lord  Bulkeley  answers  that 
♦by  a  letter,  importing, -that,  with  reference  to  ranlc^ 
character,  and  connection,  that  proposal  was  perfectly 
agreeable:  but  a  feir  construction  of  that  letter  puts  it 
upon  lihe  other  trustee  to  see,  that  the  consent  is  k\^ 
lowed  by  a  proper  settiement.  Sir  Matthew  Ridley  says 
ezpretely,  the  offer  to  make  a  settlement  (for  that  is 
th>?term)  obtains  his  consent.    Strictly  speaking,  if  th^ 

Q  2  authorities 


[  •«44  ] 
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1804.  authorities  did  not  forbid'  that  construction,  the  natittal 

-^  ^''^'^  interpretation  would  be,  that,  if  the  settlement  is  made. 

Dashwood  . 

t^,  the  consent  shall  follow;  and   the  mere  offer  will  not 

Lord  do :  but  in  many  of  the  cases,  though  upon  the  treaty 

BuLKBLBT.     t|j^  intention  seemed  to  be,  that  the  settlement  should 
f  be  before  marriage,  a  settlement  after  marriage  has  been 

ih  fF  f  ^^'^  sufficient  to  satisfy  such  a  conditional  offer.  While 
settlement  ^^^  father  of  Mr.  Dashtpood  lived,   the  settlement  was 

A  settlemcDt  prepared.  It  was  approved  by  the  aunt  of  Miss  CaUan-- 
after  marriage  der,  if  made  upon  the  terms  proposed ;  and  Mr.  Daah- 
is  sufficient      wood  and  his  father  approved  the  marriage  and   the 

settlement.  Either  Mr.  Dashwood  would  not,  or  he  could 
not,  execute  the  settlement.  In  fact,  before  the  mar- 
riage, and  after  the  death  of  Sir  John  Dashwood^  the 
trustees,  who  had  given  a  consent,  conditional  in  this 
sense,  that  the  settlement  was  to  be  made  either  be- 
fore or  after  the  marriage,  and  in  my  opinion  before, 
though,  upon  the  intervening  circumstances  that  makes 
no  difference,  call  upon  Mr,  Dashwood  to  meet  them. 
Though  repeatedly  called  upon,  he  positively  refuses; 
finding  himself  upon  his  father's  death  in  circumstances, 
that  did  not  admit  of  his  executing  a  settlement  accord- 
ing to  the  proposal.  The  trustees  then  say,  this  will 
not  do :  they  are  bound  to  attend  to  the  interest  of  the 
lady ;  and  all,  that  is  hitherto  done,  was  encouragement 
of  the  marriage,  provided,  they  had  a  hope  (I  cannot 
put  it  more  favourably)  of  having  that  settlement.  But, 
when  he  distinctly  reftised  to  execute  any  settlement,  it 
was  not  unreasonable  in  the  trustees,  or  a  parent,  or 
[  *245  ]      *  tbik*  Court,  in  the  place  of  a  parent,  to  insist  upon  a 

previous  settlement.  It  was-  put,  strongly,  that  .  the 
trustees  withholding  their  consent,  because  there  was 
not  a  previous  settlement,  was  under  the  ignorance  of 
the  Law,  which  would  have  compelled  a  settlement; 
and,  if  they  had  known  that,  they  would  have  continued 
their  consent.  This  case  will  not  admit  that;,  for  that 
depended  upon  his  ability;    and    their    objectiun  .was, 

either 
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either  that  he  would  not^  or^  what  is  much  more  ma« 
terial,  that   he   could  not^  make   the   settlement;   and 
therefore  the  effect  of  the  Law  could  not  produce  that 
beneficial  situation  for  their  ward;    a  power  of  attain- 
ing which  was  the  condition   of  the    original   consent; 
her  power  of  effectually  attdning  which  was   the    rea- 
son  of  their   continuing  their  consent ;    and  the    non- 
performance of  the  condition  was  a  reasonable  circum- 
stance^ upon  which  they  would  not  permit  the  marriage 
without    a    previous     settlement.       Considering    myself 
bound  by  the  cases,   yet  I  think  some  of  them  have 
gone  a  greaf  length  in  fettering  the  fair  exertion  of  pa- 
rental providence  in  the  case  of  marriage.     The  power 
of  tryingi  how  far   the    grounds   are   reasonable,    upon 
which  persons,  thus  entrusted  by  parents,  have  given, 
or  withheld,   their  consent,   is  a  very  dangerous  power 
-for  this  Court  to  assume.     But  it  has  assumed   that 
power.     There  is  no  one  point  of  fact  more  difficult  or 
-delicate  for  a  Court  of  Justice  than  the  actual  circum- 
stances,   under  which   trustees  may  conscientiously  re- 
.fuse  to  give  consent;    and   yet   be   silent,    unless   com- 
pelled  to   speak.     There  is  great  danger,    I  admit,   on 
the  other  hand,    permitting  him    to  withhold   reasontt 
perhaps  rashly  and  improvidently  conceived.    But,  where 
reasons  are  stated,  strongly' appearing  to  be  right,  and 
which  a  parent  might  assign,    it  would  be  very  dan- 
gerous to  examine  those  with  such  a  determination  to 
think  them  good  for  nothing,  as  appears  in  some  of  the 
^  cases.     Upon  the  whole,  I  cannot  reverse  this  decree 
without  some  principle,  that  will  stand  the  test  of  general 
application ;  and,  though  I  seriously  wish  I  could,  I  dipre 
not  say,  I  have  found  such  a  principle. 


1804. 


Dashwood 

V. 

Lord 

BULK£|«BT, 


[  ^i4a] 


■-'.  The  Decree  was  affinped. 
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1804. 
A'o»/ 17  M. 
.       1805. 

Aug.^Vh.  MAUNDRELL  v.  MAUNDRELL. 

See  aute. 
Vol.  VII,  5e7.  T^HIS  cause  came  before  the  Lord  Chancellor  upon  a 

Upon  a  Re-  petition  of  re-hearingi  complainingof  the  order  (45), 

hearing  the  pronounced  by  the  Master  of  the  Rolls,  sitting  for  the 

Lord  Chan-  Lord  Chancellory  allowmg  the  exception^   taken  by  the 

cellor  affirmed  ^j^^  ^  ^y^  Master's  Report, 
the  Order 

upon  the  point,  ^ 

that  a  oar-  ^^^'   Romilly  and  Mr.   Cooke,    in  support  of  the 

chaser,  to  avail  Petition  of  re-hearing. 

himself  of  an        Upon  the  first  question,  as  to  the  outstanding  tem^, 

outstanding  of  which  the  purchaser  did  not  take  an  assignment,  it 

Term  against  jg  admitted,    that,    if  an   assignment  had  been  taken, 

dower,  must  ^j^^^  yfoxM  have  done.    This  must  be  contended  by  the 

have  procured      .,  ^.         i»        .x_«      t 

.  ^    widow,  as  a  question  of  positive  Law ;  requiring,  as  m* 

an  assignment,     ,      .  ^  ^  ,  . 

or  at  least  a  <^^pehsably  necessary,  a  merely  formal  act,  an  ass^n- 
declaration  of  nient  by  one  trustee  to  another  trustee ;  like  the  en- 
trust ;  or  have  rolment  of  a  bargain  and  sale,  &c.  But  this  is  not  to  be 
got  possession  determined  as  a  question  of  positive  law :  the  question 
of  the  deed,  being  merely,  whether  the  Court  will  assist  Ae  widow, 
crea  og  e  ^^  j^^^  clearly  not  entitled  to  dower,  at  least  not  until 
-  after   the   expiration    of  the   existing   term.    K   relief 

^  [*247]  "^  is  to  be  given,  it  must  be  upon  equitable  principles, 
other  question  Your  Lordship,  following  Lord  Hardwicke,  in  Swatmock 
though  ap-  ▼•  Lifford{46\  will  not  carry  this  farther;  but  will  reUeve 
pearing  not  to  in  a  case  under  circupistances  precisely  the  same  as  in 
he 'raised  by  Lady  Radnor  v.  Vandebendy  (4^7).  If  this  question  is 
the  case,  the     to  be  decided,  not  upon  positive  Law,  but  upon  prin- 

'        ciple,  what  difference  can  an  assignment  by  this  tnis- 
celhr  express- 
ed a  clear  opi- 
nion, that  a  (45)    Reported  ante,  Vol.     Hill  v.  Adatns.    Ante,  IFyiui 
general  power  VII,   667.  v.  Williams,  Vol.  V,  WO. 
of  appointment      (4^)  M|..  Butler's  note,  105.         (47)  Show.  P.  ft  69.   Pre. 
over  the  whole   ^o.   Lit.  208  a.       Amb.  6.      Ch.  65. 
estate  may        ^  ^^^    ^08,  by  the  name  of 
subsist  in  the 

same  person,  who  has  the  fee-simple. 


tee 
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tee  to  another  trustee  make?  Much  less  can  •  mere  iao4. 
declaration  of  trust  by  the  trusteefi,  lybich^  it  is  ad-  ^  '**"'^ 
mitted,  would  have  the  same  effect  as   an  assignmeDt,  ^^ 

make  any  difference.  The  case  is  anomalous;  if  the  MAUNDB£Lfe 
mere  declaration  of  that,  which,  whether  the  declara- 
tion is  made,  or  not,  exists,  viz«  that  he  is  a  trustee 
for  that  person,  for  whom  undoubtedly  he  is  a  trustee^ 
can  make  the  least  difference  in  the  right.  Suppose,  the 
purchaser  could  not  possibly  procure  an  assignment  of 
the  term:  the  trustee  being  a  lunatic,  or  out  of  the 
kingdom,  or  refusing  to  assign.  This  was  compared 
in  the  judgment  to  an  assignment,  to  protect  a  subse- 
quent incumbrancer  against  prior  incumbrances:  but 
that  depends  upon  the  absence  of  notice  of  the  prior 
incumbrance  by  the  subsequent  incumbrancer,  when  he 
advances  his  money.  The  principle,  upon  which  th^ 
Court  proceeds  in  those  cases,  that  the  money  was  ad* 
vanced  without  notice,  distinguishes  those  cases.  If 
the  trustee  is  also  a  trustee  for  other  purposes,  besides 
merely  holding  the  term  to  attend  the  inheritance, 
will  the  mere  assignment  of  the  term  make  the  as- 
signee a  trust  for  those  other  purposes?  The  pur- 
chaser, contracting  for  the  estate,  virtually  contracts  for 
the  term ;  which  becomes  his  property.  He  may  at  any 
time  call  for  an  assignment:  then  why  should  he  not 
permit  the  same  trustee  to  continue  a  trustee  for  him  ? 
*  The  only  use  of  the  assignment  is  evidence  of  his  in-  [  *  jM8  ] 
tentiion  to  take  the  benefit  of  it :  but  the  evidence  from 
his  paying  the  money  is  as  strong.  Lord  Hardwick^ 
docs  not  in  any  part  of  the  case  before  him  state,  that 
the  term  must  be  assigned;  though  that  circumstance 
happened  to  occur  in  that  case. 

U|)on  the  second  point,  as  to  the  execution  of  the 
power  of  appointment,  the  Mtuter  of  t/te  Rolls  seems 
to  rely  upon  the  case  of  Goodill  v.  Brigham{iS) :  a  case, 

,  decide 
(48)  1  JBou.  ^  PuL  102. 
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1B04.         dybcidediipon  grounds  extremely  questionable :  that  case 
-j-  ^^"^^       :   ^omg  no  farther*  than  this ;  that,  the  legal  fee  being  given^ 


^^  a  mode  of  disposition  inconsistent  with  the  legal  fee 

BKavndrbll.    not  be  added ;  not  applying  to  the  mere  reservation  and 

execution  of  a  power.  The  practice  of  conveyancers  for  a 
jgreat  length  of  time  has  relied  upon  this  mode  of  barring 
dower;  and  the  rule  is  so  stated  by  Mr.  Buffer  (49)  and 
Mr.  Feame{m).  In  Sir  Edward  Cleere's  Case(5l)  it 
was  held,  that  the  appointee  came  in,  not  under  the 
appointmentj  but  under  the  original  title ;  and  the-execu* 
tion  of  her  power  was  merely  instrumentaL  The  limi- 
tation of  the  fee  does  not  contain  every  mode  of  ex- 
ercising authority  over  the  estate.  A  power  may  be 
exercised  in  a  difierent  manner  from  that,  by  which  the 
ownership  of  the  estate  may  be  conveyed.  The  word 
'*  appoint"  would  be  sufficient  alone,  without  words  of 
jconveyanee.  .  So  a  power  may  be  executed  by  a  Will 
without  three  witnesses.  The  distinction  therefore,  ap- 
pearing in  this  judgment,  that  it  may  be  by  deed  or 
WiH,  assumes  too  much  in  assuming,  that  the  Will 
must  have  three  witnesses,  and  a  deed  must  contain 
die  operative  words.  The  effect  of  this  is,  that  a  use  is 
raised;  and,  the  power  being  executed,  the  purchaser 
(  *M9  ]  ^  is  in  under  the  original  deed,  not  merely  by  the  appoint- 
ment ;  and  consequently  the  dower  is  barred. 

The  Lard  Chancellor. 
'  I  ccmsidered  it  perfectly  settled  by  the  cases  upon 
partition  after  a  devise,  that,  if  the  limitation  is  to  such 
uses  as  the  devisor  shall  appoint,  and,  in  deiault  of  ap- 
pointment, to  him  and  his  heirs,  the  circumstance  of 
giving  that  power  revokes  the  Will ;  and,  if  that  power 
was  not  given,  there  would  be  no  revocation.     Those 

ca^es 

.    (49)  The  note    936,    Co.         (50)  Feame's    CoiU.  Rem. 
.Lit.  37a  h.  509,  4th  edit. 

(i>l)  9  Cp.  17. 


CASES  IN  CHANCERY.  249 

cases  stand  upon  this;  that  the  devisor  gets,  not  only         1804. 
the  fee  in  the  estate  divided,  but  a  power,  :as  well  as    MAUNDRELt 
an  interest;  which  he  had  not  before.     I  would  not  have  «• 

heard  dii6  argued  ten  years  ago;  knowing  personaDy^    Maundrbm.. 
thkt  this  doctrine  is  directly  contrary  to  the  whole  system 
of  conveyancing,    the  constant  course  of  Mr.   Booth; 
Mr.  Pickering,  Mr.  Feame,  Mr.  HolUday^  and  all  the 
great  Conveyancers. 


Mr.  Alexander  and  Mr.  Hart,  for  the  widow,  in  sup- 
port of  the  Order,  allowing  the  Exception. 

■ 

The  widow  was  entitled  to  come  here  against  the 
trustee  to  have  the  term  removed  out  of  the  way.  It 
IS  laid  down  distinctly,  that  a  trustee  of  a  term  to  at- 
tend the  inheritance  is  a  trustee  for  alK  interested  in  the 
inheritance,  according  to  their  respective  interests  in  it 
If  a  partial  interest  is  created,  he  is  trustee  for  the 
person,  having  that  interest,  to  that  extent.  If  this 
widow  had  a  jointure,  he  would  be'  a  trustee  for  her  in 
respect  of  that ;  and  upon  the  same  principle  he  must 
be  a  trustee  for  the  legal  interest  of  the  widow  in  re* 
spect  of  her  right  to  dower.  The  Court  must  haVe 
given  her  the  benefit  of  the  term,  as  having  the  best 
right  to  call  for  it ;  according  to  Lord  Hardwicke's  opi- 
♦  nion  in  WiUoughby  v.  WiUoughby  (52) :  the  case,  upon  [  *250  J 
which  the  Law  on  this  subject  principally  depends.  If 
the  purchaser  had  used  due  diligence,  by  procuring  an 
assignment  of  the  term,  or  taking  a  declaration  of  trusts, 
there  is  no  Law  to  take  the  benefit  of  it  from  hiiti  • 
and  in  the  case  of  the  widow  certainly,  for  what  reason 
IS  not  very  clear,  whether  he  had  notice,  or  not.  Lord 
Hardwicke  never  states  the  rule  without  the  limitation, 
that  the  purchaser  has  got  an  assignment  of  the  term.   In 

W'Moughby 

(oi)  I  JVrift  Rep.  763. 
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18<M.         JVUloughby  V.  WiUaughby  Lord  Hardwicke  put&  (58)'Uie 

MAffNBRBLt  ^  ' 

r. 
Havmdrell.       '<  Considery  how  the  right  would  have  stood  iw  be* 

^  tween  the  Plaintiff  Mrs,  fViUaughby^s  mortgage  and 

^  the  Defendant  Cripps'a  mortgage ;   m  case  theie  had 

**  been  no  assignment  of  the  old  term  to  a  new  trustee 

^  ^  for  Cripps;   but  the  legal  estate  had   remained   in 

**  Skyllingi  the  surviving  trustee  in  the  first  assignment, 

^*  to  attend  the  inheritance.     In  that  case  it  would  have 

*'  been  most  plain,   that  Mrs,   WiUoughby'^   mortgage 

^*  should  have   been   preferred.     Wherever    the    legal 

*'  estate  is  standing  out,  either  in  a  prior  incumbrancer, 

^'  or  in  such  trustee,  as  against  whom  the  puisioe  incum- 

**  brancer  has  not  the  best  right  to  call  for  the  legal 

'^estate,  the  whole  title  and  eonsid^ation  is  ia  Equity; 

^'  ^nd  then  the  general  maxim  must  take  place,  qui  friar 

*^  est  tempore^  potior  est  jure^^ 

Lord  Hardwicke  there  must  suppose,  that  Cripps  had 
no  notice  of  the  former  mortgage;  and  the  passage  shews 
his  opinion,  that  between  incumbrancers  the  question  de- 
pends upon  the  better  right  to  call  for  the  legal  estate ; 
and  that  depends  upon  the  diligence  of  the  purchaser ; 
and,  if  he  does  not  guard  himself  by  getting  it  in,  the 
[  *^51  ]  P  trust  with  reference  to  the  interests  in  the  inheritance 
.  remains,  as  before ;  and  those  prior  interests  in  time 
have  the  better  right.  Acpordingly  by  the  universal 
practice,  in  order  to  protect  incumbrancers  upon  the  fee 
against  mesn^  incumbrances,  an  outstanding  term  must 
be  got  in :  if  it  is  not,  the  mesne  incumbrancer  would 
have  a  right  to  consider  the  trustee  as  trustee  for  him ; 
and  might  come  into  this  Court  to  prevent  the  puisne 
incumbrancer  from  setting  up  the  term  against  his  eject- 
ment. The  form  is,  according  to  the  manuscript  opinion 
pf  an  eminent  conveyancer,  to  make  the  trustee  assign 

specifically 
(58)  1  Term,  R^.  773. 
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specifically  in  trust  for  the  purcbaser.    There  is  thore*         |6M. 
fore  great  difference  between  a  term    outstandings    to 


attend  the  inheritance,  and  &  term  got  in,  to  protect  a  p^ 

purchase.    The  whole   language    of  the  judgment  in  Maunabsl^ 
Swamoci  y.  Liffard  shews,  that  distinction  was.  in  LQf4 
Hmrdmcie'a  mind ; .  who  puts  the  case  of  a  mortgage 
outstanding;   and  says,   the  widow  would  have  a  right 
to  redeem;    even  where   there  is  a  purcbaser.    What 
)difference    arises  upon  the  circumstance,    that  a  third 
person  has  a  charge  upon  the  term  ?    If  she  can  come 
to  redeem  an  outstanding   mortgage,   why  cannot   she 
come  against  a  trustee  of  a  term  to  attend  the  inherit* 
anoe!    In  both  cases  there  is  a  purchaser  for  valuable 
consideration ;  and  the  decree  has  the  effect  of  giving 
relief  against  him,   notwithstanding  his  valuable  •  consi* 
deration.     If  the  widow  h^   not  this  right,   the  title 
to  dower  would  soon  be  lost ;   for   there   is   no   estate 
without  a  term  outstanding,    either   for  a  mortgage  or 
other  purposes.    The  answer  to  the  case  of  a  lunatic 
.trustee,  &c,  is,  .that  by  the  act  of  God,  or  other  circurar 
stances,  the  vendor  cannot  make  a  title  independent  of 
dower.    It  is  to  be  wished,  that  the  impediments  to  the 
means    of   disappointing    dower  were   multiplied.       In 
Ladjf  Radnor  v.  Vandebendy.  Lord  Somers  decided,  not 
upon  the  Equity,  as  being  greater  for  the  one  than  the 
*  other,  but  upon  this;  that  the  ordinary  habit  of  convey^-      [  *S5S  } 
ancing  had  been  in  this  course ;  and  the  same  principle 
prevailed  in  the  House  of  Lords.     The  distinction  of  the 
case  of  Swannoci  v.  Liffard  is  very  fine,  if  it  did  not 
turn  upon  this  merely ;  that  the  Court  had  resolved  to  gq 
no  fiurther.    Lord  Hardwicke  expressly  notices,  that  the 
'  ^rm  was  taken  in :  and  says  distinctly,  that  he  will  ad- 
here to  precedent  to  that  extent ;  but  will  not  go  farther. 
There  is  therefore  his  clear  authority,  that  unless  -the 
term  has  been  taken  in,    the  purchaser  is   not   to   be 
assisted ;  but  each  party  is  to  be  left  entitled  to  their 
'respective  equities^ 

Upon 
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1M4.         -  Upon  the  other  question,  it  must  be  admitted,  that  a 

If AmlniL  Li  P^^"^^  and  the  fee  may  stand  together:  but  the  objection 

v.  isy  that  there  was  no  execution  of  the  power.  At  least,  it 

M AUNBBBLL.  is  necessary,  that  the  husband  should  intend  to  execute, 

and  the  purchaser  to  take  under  the  power.  First, 
there  is  no  legal  execution  of  the  power.  Since  Sir  Ed- 
ward  Cleere^i  Case  it  has  been  considered  a  maxim,  that, 
where  a  man  has  a  power  and  an  interest,  and  he  does 
an  act,  which  may  take  effect  by  either,  it  shall  take 
effect  by  force  of  his  interest;  unless  he  shews,  he  in- 
tended to  execute  his  power.  Upon  the  &ce  of  this 
instrument  it  is  clear,  he  did  not  mean  to  execute  his 
power  as  to  the  estates  not  in  settlement.  He  did  exe- 
cute it  with  regard  to  the  estates  in  settlement :  but  as  to 
the  unsettled  estates  the  recital  is,  that  he  is  seised  in 
fee :  the  words  do  not  appl/  to  an  appointment  under  the 
:power  j  and  it  is  evident,  he  forgot,  that  .the  power  ap-^ 
plied  to  tHat  estate.  The  ground,  upon  which  a  deed, 
purporting  to  convey  an  interest,  is  held  an  execution  of 
a  power,  is  merely  to  prevent  the  deed  being  whoDy 
inoperative :  not  beyond  that ;  and  in  this  instance  diere 
'is  no  occasion  to  resort  to  that* principle. 

[  258  ]  If  there- is  no  legal  execution  of  the  power,  what  is 

the  equity?  Both  are  purchasers  for  valuable  Consi- 
deration. If  either  has  a  better  claim  to  assistance,  the 
widow  has ;  and,  though  by  the  rule  of  the  Court  no- 
tice makes  no  difference  as  to  dower,  it  must  be  ad- 
mitted, that  it  ought  to  make  a  difference.  Supposing 
'the  power  executed,  that  according  to  Lord  Ahanley^s 
opinion  in  Cox  v.  Chamberlain  {54f)  cannot  devest  the  in- 
terest, vested  in  the  wife.  In  The  Duke  of  Marlborough 
v.  Lord  Godolphin(55)  Lord  Hardwicke  says,  it  is  true, 
^the  appointee  takes  by  the  original  instrument,  but  not 

from 

(54)  Ante,  Vol.  IV,  631 ;         (56)  2Fef.  (H;  see  p.  7«. 
soe  636,  and  tho  note. 
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from  that  time ;  so  here>  he  takes  by  force  of  the  onginal*         1804. 
instrumenty  but  not  as  at  the  time  of  the  execution  of   M^^^ZTLmrw 
that    instrument.      That   must   depend   upon    circum-  v^ 

stances ;  iemd  these  fictions  are  not  allowed  to  produce   MAimpRttiK 
such  an  efi*ect 

Mr.  RomUlyy  in  Reply. 
It  is  not  correct^  that  the  universal  practice  is  to  tabe 
an  assignment  of  the  term.  .  According  to  the  opinioti 
of  many  eminent  Conveyancers  that  is  not  necessary? 
What  is  meant  by  due  diligence?  Id  it'  incumbent 
upon  the  purchaser  to  file  a  bill  against  the  trusteed  If 
sOy  and  the  Court  would  have  decreed  an  assignment^ 
upon  what  principle  can  that  be,  except  that  he  was  a 
trustee  for  no  one  but  the  purchaser?  That  marks  the 
distinction  between  this  case  and  the  case  of  a  prior  in- 
cumbrancer; in  which  certainly  the  Court  would  not 
decree  an  assignment;  and  also  with  reference  to  the 
effect  of  notice  at  the  time. the  money  is  advanced  the 
cases  are  quite  dissimilar.  The  difficultj  is  insuperable^ 
If  the  trustee  was  trustee  for  the  widow,  how  can  the 
assignment  of  his  trust,  without  the  participation  of  the 
Cestui  que  Trusty  make  the  assignee  a  -trustee  for  other 
*  persons?.  It  is  true.  Lord  Hardwicke,  whose  language  [  *S54  ] 
is  certainly  very  accurate,  speaks  throughout  his  judg- 
ment of  a  purchaser,  having  taken  an  assignment  of  the 
term :  but  will  your  Lordship  on  that  account  make  a  de- 
cision without  principle ;  Lord  Hardwicke  having  never 
stated  hb  opinion  upon  such  a  case  as  this  ? 

.  Upon  the  second  question.  Lord  Alvanle^s  opinion  in 
Coj:  v.  Chcmberlain  is  expressed  only  as  a  doubt.  In  an- 
other of  the*  notes  (56)  to  Co.  Lit.  it  is  stated,  that  if  a 
person 'limits  his  estate  to  such  useis  as  he  shall  appoint; 
and  in  the  mean  time,  and  until  he  makes  an  appoint- 
ment, to  the  use  of  himself  and  his  heirs,   the  settlor 

and 
(66)  Co.  Lit.  216  a.   note  119. 


2A4  JGXSES  IN  CHANCERY. 

1M4.         and  his  hdrs  have  a  qualified  and  determinable  fee,  until 

•-  *^r^»tL  ^  *"  exercise  of  the  power  of  appoilitment  an  use  vestfr 

9^  in  the  person,  to  whom  it  is  appointed ;   and  this  is 

MAVMDRBLito  spoken  of  as  one  of  the  known,  established,  modes  of 

preventing  dower.  There  is  no  particular  form  of  exe« 
cuting  a  power,  unless  it  is  expressed.  It  is  sufficient,  if 
the  person,  having  the  power,  intends  to  execute  it,  or 
to  do  that,  which  cannot  be  done,  unless  he  executes  it. 
It  is  not  necessary  to  refer  to  the  power.  The  object 
of  this  instrument  was  to  vest  in  the  purchaser  imme- 
diately an  indefeasible  estate  in  fee.  How  could  that 
be  done  without  executing  the  power?  •  The  interest 
passing  would  have  been  liable  to  be  defeated  the  next 
moment  at  law. 

The  Lord  Chancellor. 
Three  very  important  questions  arise  in  this  case. 
Upon  the  first,  with  all  due  respect  to  the  decision  in  th^ 
Court  of  Common  Pleas  I  must  say,  that  case  brings 
into  question  a  doctrine,  that  both  in  principle  and  prac- 
tice was  clearly  settled  before  i  whether  it  is  possible  for 
[  ^S55  ]      *a  man  to  take  to  himself  a  power  of  limiting  an  estate 

by  deed,  will,  writing,  attested,  as  required ;  at  the  same 
time  taking  to  himself  the  whole  interest  in  the  fee, 
over  which  the  power  is  to  be  exercised.  I  am  per- 
fectly sure  firotn  my  own  experience,  the  practice  was 
Universal.  It  was  an  ordinary  thing  for  a  man,  about 
to  suffer  a  recovery  of  an  estate,  of  which  he  was  te- 
nant in  tail,  to  declare,  that  the  recovery  should  enure 
to  such  uses,  intents,  and  purposes,  as  he  should  ap- 
point; and  in  the  mean  time,  and  in  default  of  appoint- 
ment, and  as  to  so  much  of  the  interest,  of  which  there 
should  be  no  appointment,  or,  as  should  not  be  exhausted 
by  the  appointment,  that  the  estate  should  enure  to  him- 
self in  fee ;  and  the  great  names  I  have  mentioned  con- 
firmed by  their  practice  what  Mr.  Butl<nr  states ;  that  the 

iee 
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fee  vests  until  execution  of  the  power  ( 57 )»  and  the-  exe^-         1804. 


cution  of  that  power,  m  the  words  of  Mr.  Booth,  is  the    _ 

lunitation  of  a  use  under  and  by  the  effect. of  the  mstru-  ^ 

menty  by  which  the  power  was  reserved*    It  is  truei  the  Maunbrslu 

juractice  has  left  it  almost  without  example,   that  the   Theeiecution 

party  does  not  also  pass  an  interest,  for  the  security  of  ^^  *  power  of 

the  purchaser ;    for    by  many  acts,   not  disclosed,  the    ^^^^^  ™®° 
.  .      1  ,  «T,  1        /.  t      operates  by 

power   might  have  been   gone.    .  When    therefore  the  ^     ^^  liiniu- 

vendor  recites  his  power,   executes  it,  and  conveys  by  ijon  of  a  ase 

feoffment,  bargain  and  sale,  or  lease  and  release,  ■  he  ander  and  by 

does  profess  both  to  execute  his  power  and  to  pass  his  the  effect  of 

interest;  and  many  cases  might  be  put.     Suppose,  the  *^®  instmnent 

lease  for  a  year  was  not  executed,  having  been  forgot ;  '^■•'^'d j;  the 

or  had  not  a  proper  stamp :  ttie  release  would  have  no  ^         *        , 

1        .  f        i.  t  lit         "'^  vesting  in 

operation :  but  the  execution  of  the  power  would  have  ^^  mean  time 

limited  a  use  to  the  persons  named ;  and  the  use  would 
engraft  itself  upon  what  Mr.  Booth  calUJScintilla  Juris  in 
the  re-lessees ;  and  those  persons,  named  in  the  execution 
of  the  power,  would  have  taken,  precisely  as  if  they  had 
♦  been  persons,  to  whom  uses  were  limited  in  the  origi-  [  *  256  } 
nal  deed.  Take  the  ordinary  case  of  a  marriage  settle- 
ment, with  a  power  to  the  tenants  for  life  of  leasing 
during  minority.  A  power  in  the  tenant  for  life  to  lease 
for  twenty-one  years  is  almost  sia  inconsistent  with  his  in- 
terest as  a  power  to  limit  the  fee  with  that  of  tenant  in 
fee.  But,  when  the  tenant  for  life  executes  the  power, 
the  effect  is  not  technically  making  a  lease :  but  that 
lessee  in  fact  stands  precisely  in  the  same  relation  to  all 
the  persons  named  in  the  first  settlement,  as  if  that  set- 
tlement had  contained  a  limitation  to  his  use  for  ti^enty- 
one  years,  antecedent  to  the  life  estate  and  the  subse^ 
quent  limitations. 

It  cannot  be  represented  as  a  question  of  any  doubt, 
^t  such  a  power  may  be  reserved  to  the  person,  having 

the 

(d7)  Ante,  Smith  v.  Lord     061.  V,  748.    See  the  notes, 
Camelford,y ol  11,698.  Ill,     Vol.  I,  300;  IT,  706. 
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iOM;         the  fee;  and  is  capable  of  being  executed.    The  extent; 

.  ^"^^^^         ta  which  the  contrary  proposition  would  go  in  affecting 

y^  tides»  isaurprising;  and  therefore  the  statement  of  any 

UamiMtBLL.  doqbt  upon  it  is  alarming.     In  ^sV  Edward  Cleere^s  (Ojtise 

i.^ .  it  18  laid  down  expressly.     All  the  cases,  applicable  t^ 

the  question  of  revocation  of  a  devise  by  the  effect  of  a 
partition  are  wrong,  if  there  is  any  ground  for  this  doc- 
trine ;  for^  though  it  has  been  supposed  very  difficult  to 
distinguish  the  cases  of  Jickner  v.  Tickner{58)  and  Lu- 
Distinction  as    iA«r  v.  AiM(6y  (  59 ),  the  distinction  is  obvious.    In  the  one 
to  the  eflTect     the  object  was  a  mere  partition :  the  dievisor,  having  an 
of  a  partition    im^iYided  moiety  of  the  estate,  took  a  divided  moiety ; 
upoa  a    ev  se.  ^^  .^  ^^^  j^^y  ^^  revocation:  there  being  no  purpose 
^^^''        beyond  partition.     But,  where  a  partition  is  made,  and 
no  far-  ^  ^^  mode  of  doing  it  the  devisor  conveys  to  such  uses 

lliQP  [*257]  •.^g  he  shall  appoint ;  and,  in  default  of  appointment,  to 
the  Devise  is  himself  in  fee,  that  is  a  revocation :  why  ?  Because  he 
not  revoked ;  had  limited  a  power.  They  inferred,  that  it  was  legally 
as  it  is,  if  he  Hmited :  otherwise  there  would  have  been  no  difference 
takes  the  di-  in  j^^  between  the  one  and  the  other. .  This  was  recog- 
Tided  esUte  ^^j^^  ^  ^^  ^^  ^^  Kenvon  v.  Suiton{60),  before  Lord 
ivitii   a   Dower 

^         .  Ahanley,  when  Chief  Justice  of  C/tesfer;  and  the  Will 

of  appomt-  •" 

ment.  ^^  ^^^^  revoked ;  as  the  devisor  had  taken  a  fee,  with 

a  power,  over-riding  it,  to  limit  a  use ;  and  is  not  only 
sanctioned  by  practice,  but  really  has  its  foimdation  in 
principle,  acknowledged  by  the  Courts  for  the  last  ^  or 
800  years.  As  to  the  conclusion  of  the  judgment,  in 
this  case,  where  the  Master  of  the  Rolls  seems  to  think, 
there  is  some  peculiarity  from  the  limitation  to  such  uses 
BA  Robert  Maundrell  should  '' by  Deed  or  Wiir*  appoint, 
there  is  no  such  thing ;  for  the  Deed  or  Will  to  create 

a  Use, 

(58)  Cited  in  the  Reports  106 ;  and  the  noter,  IT,  487. 

of  PmrsoM  V.  FreeMMm,  Amb>  VI,  201. 

110.    SAtk.  141.  llFtlr.808.  (59)  3  P.  WiU.  190,  note. 

Se^  as  to  the  Law  of  Kevo-  8  Vin.  148. 

cation,  ante,  Harmood  v.  Og-  (60)  Cited  ante.    Vol.  II, 

lander,  Vol.  VI,  109.   VIII,  601. 
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^Use;  ta  {ngnft. upon  the  seisin  of ' the  re^Iegsees  under         .1804. 

the  old  instrument,  may  be.  a  Deed  urWilly  diat  passed  ^^    ^^^'^ 

no  inteiieBt  whatsoever.  ^  Tbere  is  no;  difficulty  in  provmg,  i,. 

^that  in.&ct  thousands  of  securities  in  .this  country  hsrre'  •MAifHQSBtx. 

their:  foundatioa  in  nothing- but , the  execution  of  Such*  a 

power.     Upon  this  part  of  tlie  case, .  if  nothing:  else 

occurs^  that  can.be  stated  as  a  legal  questaon,  I  shouKl 

not  act  with  the .  firmness,  that  ought  to  be  expected 

£roni  me  in  matters  of  title,  if  I  should  send  that  ques"- 

tion  elsewhere;  and  not'  take  upon  myself  to  say  dis^ 

tinctly,  I  have  not  a  doubt  upon^it. 

•    .  .  .......•, 

The  next  question  is,  whether  in  this  case  the  power  Not  necessary 

bas  been  executed;     The  authority  of  Sir  Ed.  Gleere^s  to  recite  aq[iti- 

^  Case,  as  well  as  ail  general  doctrine,  seems  to  furnish  reggs]  ^o°^>oi^ 

this;  that  it  is  not  necessary  to  recite,'  that'he  means  to  ^  ^^^' 

execute  the  power;  if  the  act  is  one,*  that  he  can*  do  .^  .      \       ' 

'^  if  the  act  can 

only  by  that  authority.     Though  the  form  may  not  at  ^^^  ^^^^  ^^ 
first  suggest,  that  he  proposes  to  exercise  it,  the  pur-  by  thatantho- 
pose  of.  the  act  makes  it  necessary  to  h<dd,  that  be  did  rity. 
intend  it.     On  the  other  hand, .  it  is  in  general  deari     Bat  where 
where  a  party  has  both  an  authority  and'  an  interest)  *^o  *ct  pur- 
<and  does  an  act,,  purporting  to  mean  to  pass  the  inte*  ?^^^  ^^  P*"* 

jrest,  he  shall  be  held  to  intend  that,  and  not  to  exercise  ^^  |°J«^f«»^'  »* 
1  •         1      •         rvii  <•    1  •     •  1     sball  be  con* 

lus  authonty.    The  tenor  of  this  mstrument  is  not  only    .  •      j 

such  jSs  that  he  may  be  supposed  to  intend  metely  to  pass  i^q ^^j  ^nd 

an . interest,  but  peculiarly  so;   for  it  recites  the  power  not  to  exercise 

over  one  estate,  an4.  his  interest  in  that  estate;  and.  as  an  authority. 

to  that  estate  expressly  in  exercise  and  by  virtue  of  his 

jpower,  recited,  and  ssll  other  pow^s  and  authoritiesj  de- 

,clares,:  the  former  conveyance  should  remain,  cotitmue, 

.and  be,  to  such  uses,  &c. ;  and  then  he  goes  on  by 

lease  and  release  to  pass  his  interest  in  those  estates* 

Having  also  this  estate,  and  in  it  both  a  power  and. an 

interest,  he  dqes  not  execute-  his  power,  as  be  did  as  fo 

the  qther  estate;  but.  passes  his. intei^st;  as  he  .^  m 

the  other  .estate    This  is  not  therefore  the  mere  or^ij 

Vol.  X.  R  nary 
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1804.         aary  caie;  but  affords  flik  aJdilaoiial  infei^nce;  ihaft^ 

^^^f^  where  henaeant  both  to  execute  hii  power,  and  to  poaB 

,,.  .his  interest,  he  has  done  both*    It.is  said^  as  to  that,  hia 

JfAUNPitBix,  purpose  required  him  to  do  so#  for  two  reasons:  1st,  he 

meant,  the  estatcf  should  pass  fiee  from  dower:  but 
then  it  is  objected^  that  theref  is  a  covenant  agaioat 
dower.  The  answer  to  that  is,  that  it  is  a  sort  of 
aurplusage,  if  the  estate  is  not  subject  to  dower;  but  a 
prudent  precaution,  lest  it  should  be  subject  to  dower. 
There  is  also  afi  answer  ftom  JShMmnoek  v.  Liffbrd;  for 
in  that  case  also  there  is  the  same  eovenant  against 
dower.  Another  answer,  as  to  the  purpose  to  have  it 
fSree  from  dower,  is  suggested  by  the  circumstance,  that 
[  ^  259  ]      *  all  the  Conveyancers,  concerned  in  the  preparation  of 

this  instrument,  thought,  that,  the  term  having  been 
assigned  to  attend  the  inheritance,  there  w4s  little  cir  n» 
danger  of  dower. 

• 

But  it  is  then  said,  there  being  a  conveyance  of  iint 
interest,  subject  still  to  the  exist^ice  of  the  power,  this 
nmst  be  taken  to  be  an  execution  of  the  power,  as  well 
as  a  passing  of  the  interest :  otherwise  he  might  by  exe^- 
cttting  his  power  destroy  the  interest.  The  answer  to 
that  is,  that  his  power  is  gone.  When  he  passes  his 
whole  interest,  the  power,  though  not  exercised,  is  de*- 
stroyed.  But,  if  there  b  any  reasonable  doubt  upon  that^ 
it  is  purely  a  legal  question ;  and  might  be  disposed  of 
in  a  case,  stated  to  aCourt  of  Law» 

Whether  it  wUl  be  necessary  to  have  that  quettioi 
discussed  or  not,  depends  upon  another  point;  upon 
which,  with  great  deference  to  the  autbority  of  Lord 
Hardwickey  and  of  the  Maitter  of  the  Rolls  in  this  cause^ 
I  doubt  at  present,  whether  it  is, possible  upon  principle, 
to  say,  the  assignment  of  a  term,  that  has  been  once  as^ 
signed  to  attend  the  inheritance,  is  necessary  ftom  thn^ 
to  timei  whenever  that  inheritance  is  made  the  subject 
»  * »  •  •        •  of 
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vt  purchase,     if  it  is  true^  that  the  law  of  the  Oomt         1604. 


was  decided  to  bt  such  at  the  tune  by  Lord  Hardwicke,   ^, 

and  has  been  amoe  uMerstood  to  be  so,  that  must  preVaiL  ^^ 

But  it  is  necessary  to  be  perfbody  satisfied,  that  Lord  MAOKottttU 

Hmrdmeke  did  consider  the  kw  as  settled  m  that  else; 

atid,  that  it  has  duce  been  so  understood.     The  way, 

hi  wUoh  it  strikes  me  at  present,  is  this;    It  has  been    Distinction 

long  setded,  that  there  is  a  distinction  between  a  term  between  a 

in  gt^ss  and  a  tertn  to  attend  the  inheritonce.    Where  Term  in  gross 

the  term  is  created  for  a  particular  purpose,  and  that  "*    *  ^^  • 

purpose  has  been  satisfied,  if  the  instnunent  does  not  ,   -;*«nce 

provide  for  the  cesser  of  the  term,  when  that  purpose 

*  is  satisfied,  the  term  remains  without  any  object,  to      [  *  260  ] 

which  it  is  to  be  applied;  and  the  beneficial  interest  in 

it  is  a  creature  of  Equity,  to  be  disposed  of  and  moulded 

according  to  the  equitable  interests  of  all  persons,  having 

claims  upon  the  inheritance*    When  that  proposition  is 

established,  it  seems  quite  obvious,  that,  where  the  per* 

eons,  claiming  subject  to  the  term,  claim  all  under  bonr- 

tract,  whether  there  is  an  assignment  of  the  term,  or  not, 

as  to  those,  who  stand  behind,  Qni  prior  eat  in  tempore 

potior  est  in  jure;   and  the  trustee  of  the  term  is  a 

trustee  for  them  according  to  their  priorities;  and  in  ' 

WUloughby  V.  WiUoughby  Lord  Hardwicke  has  mainly 

intended  to  establish,  that  there  is  no  difference,  whether 

the  term  was  originally  expressed  to  attend  the  inherit- 

atice,  or  not.    But  when  the  mode  of  conveyancing  had 

created  terms  in  many  estates,   and,   persons  dying,  it 

was  difficult  to  find  representatives,  and  it  turned  out  in 

fact,  that  a  term  was  existing,  it  was  not  known  where^ 

and  the  deaBag  with  the  estate  became  dangerous^  as  a 

I^^  title  «conld  not  be  obtained,  therefore  it  was  very    Role  between 

earfy  decided,   that  if  A.  <and  B.  advanced  money  inno-  incnmbran- 

cently,  ^"*  *^*^  * 
subsequent  ia- 

cambranoer,  without  notice,  and  having  as  good  a  right,  getting  in 

the  legal  estate,  by  assignment  of  a  Term,  or  possessing  himself  of 

the  deed  crsatii^  it,  (s  protected; 
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J804.         cently^^and  C.  bought  also  mnocenUy,  not  having  nottee 

Maund"  of  each .  other's  advancejB>  he,  who  first  had  the  luck  to 

9,  ^t  in  the  legal  estate,  had  as  good  a  right  as  any  ope ; 

JMaundrbll.  and  should  hold  by  his  legal  title  the.  possession  against 

tb^  prior  equities;  and  it  was  decided  in  Wittaughby  v» 
.WiUoughby,  that,  to  place  them  in  that  situation,  he 
mu^t  have  a  cjlear  conscience,  and  as  good  a  right;  and 
he  most  either  get  in  the  legal  estate,  or  possess  himself 
of  the  deed,  creating  the  term,  which  Lord  Hardwicke 
admitted  would  do  (61  }• 

Afterwards  came  Swannock  v.  Liffard.    Lady  Radnor  v. 

*Fa»€fe6^»£iy  established,  that,  where  a  person  purchases 

the  inheritance,  and  there  is   an   outstanding  term,  he 

•may  deal  with  the  trustee  of  the  term;  and  it  is  added, 

[  ^  261  ]     '^ that  the  trustee  may  deal  with  him;  and  upon  payment 

•to  the  owner  of  the  inherituice,  with  fiill  and  complete 

notice  of  the  dowress's   title,   the  trustee,  who  before 

was  trustee  for  her  and  her  husband,  having  also  dis^ 

tinct  notice  of  the  title  to  dower,  they  may  defeat  her 

Distinotion  be-  title.     There  is  a  very  important  difference  between  the 

tween  the  cases   of  dower  and  a  mesne  incumbrance.     All  Lord 

cases  of  dower  Hardwicke's  reasoning  in  Swannock  v.  Lifford  goes  to  the 

and  a  mesne    -jiflfe^^^^  ^e^^^^^  „g  ^,^^i„     ^^^^  ^^^^^^  ^ 

mcnmbraQce  ^ 

as  to  the  effect  ^"*^^'  '^8*^  title;  and  he  lays  down  generally,  as  -a  prin- 

of  notice;  pre-  "^P^^  ^^  should  wish  to  see  established,  that  the  legal 
venting  the  titles  should  take  their  chance ;  and  the  Court  would 
preference  by  not  interfere,  even  to  put  dower  out  of  the  way.  It  is 
getting  in  the  clear,  those  cases  do  not  furnish  the  same  question ;  for 
t   1  ^         ^^  Lord  Hardwicke  lays  down,  and  there  is  no  doubt,  that, 

^  •    Ai.    i.     *  if  there  is  notice  in  the  case  of  the  incumbrancer,  you 
not  m  the  for-  f 

m^^^  cannot  deal  for  the  legal  title ;    and  Lord  J^ardwieke 

goes  much    farther;    that  the  trustee,    having  notice, 

cannot  deal  with  you.    There  is  therefore  a  clear  dis- 

tinctibn 

■  • 

(61)  Post,  J5^  parte  JTiia^/,  Vol.  XI,  609,    XV,  335,  6. 
Frere  v.  Moore,  8  PH.  4^. 


Mavndrbll 

V. 
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tinctioii  between  the  cases.    Then  the  general  doctrine,         1804. 
that,  he  who  takes  from  the  trustee  with  notice,  is  him- 
self a  trustee,  introduces  a  difficulty  to  say,  if  the  .trus- 
tee, having  an  estate  expressly  declared  to  attend  the  MAvndrblu 
inheritance,   is  a  trustee  for  all,  who  have  interests  in* 
the  inheritance,   in  this  sense,  that  he  is  a  trustee  for 
the  dowressy  and  also  for  him,  who  has  the  inheritance, 
subject  to  his  wife's  right  of   dower,   having  distinct, 
notice  of  her  rights  and  the  purchaser  also  having  notice . 
of  it,  he  may  by  a  simple  assignment  create  an  estate,  not. 
subject  to  the  same  Equities;  though  only  a  transfer  to. 
another  trustee  to  attend  the  inheritance. 

To  consider  it  farther :  how  would  it  stand,  if  the 
hvsband  entered  into  a  contract  to  sell  the  whole;  not 
contracting  for  more  than  to  make  a  good  title;  no  spe-. 
dalty  about  dower ;  but    the  Master's  Report  was  in  ■• 
*  favour  of  the  title;  on  the  ground,  that  a  term  was.     [  ^362  j 
outstandings  which  might  be  assigned.    The  Court  would : 
make    the    purchaser    take    the  title;    as   the    trustee: 

« 

might  convey.    If  the  Court  would  assist  them,  to  defeat 
the  dower  by  creating  another  trustee  to  attend  the  in-, 
heritance,  if  decision  has  established,    that  there    must  ■. 
be  that  idle  ceremony,  we  must  abide  by  it.     But  what 
is  the  principle,  thdt  supports,  such  a  decisipa?    The. 
question  tomes  to  this ;   whether,  because  Lord  Hard- 
mcke  has  used  the  terms,  that  are  -found  in  that  casct . 
importing,  that  an  assignment  of  the  term  was  made, 
if  there  has  been  no  assignment,  the  prindple  shall  not    . 
be  applied. 

Before  I  decide  this  cause,  I  wish  to  see  the  deed; 
and  I  must  also  know,  where  is  the  possession  of  the 
deed,  crieating  the  outstanding  term ;  from  respect  to 
that' cKc/tf/n  of  Lord  HarduAckCj  that  the  term  could 
not  be  set  up  against  the  purchaser,  if  he  had  used  ihe 
diligence  to  possess  himself  of  the  deed,  creating  the 

tenn. 
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1804,         torm.    Some  use  has  arisen  from  tlvb  diaemaonp  iritti 


V. 


reference,  to  the  doetruie»  as  to  setting  up  satisned  terms 
in  Courts  of  Law ;  which  was  shaken  about  twenty-one 
su^  years  ago ;  and  was  brou^  back  by  Lord  Kmpan  to 
its  true  principles  (62). 

upon  inqtdry  it  appeared,  that  neither  the  deeds 
creating  nor  assigning  the  term  were  delivered  to  the 
purchaser.  There  was  a  mortgage  upon  the  estate  at 
the  time  of  the  purchase;  and  all  the  title-deeds  re- 
mained in  the  possession  of  the  mortgagee. 


[  *^  ]  The  Lord  CnANCELLoa. 

1805.  Upon  looking  into  the    instrument  of  March   1791 , 

^*  recited  in  the  Conreyance  of  1795,  the  limitation  is  no^ 

as  stated  in  the  Master's  Report,  to  such  uses  as  Robert 
^     Maundrell  should  '^  by  Deed  or  W31  ^  appoint  j  bul^  to 
such  .uses  as  he  should  by  any  Instrument  in  writing 
sealed  and  delivered  in  the  presence  of  two  credible 
witnesses  or  by  his  last  Will  appoint.     I  mention  the 
circumstance;  as  the  judgment  at  the  lioAiv  lays  some 
stress  upon  it.     The  probability  is,  that  this  instrument 
was  executed,  to  put  the  inheritance  in  such  a  state,  as, 
the  parties  thought  might  probably  prevent  the  wife's 
having  Dower ;  according  to  what  Mr.  Justice  Heath,  a 
Judge,  eminently  versed  in  the  knowledge  of  convey- 
ancing, states  (63 )  in  the  case  of  Cave  v.  Holford  (  64  ) ; 
Conveyance  to  representkig,  that  this  species  of  conveyance,  to  such 
such  uses  as    uses  as   a  man  should  appoint,  and,  for  default  of  ap- 

A.  shall  ap-  pointment, 
point,  and,  for 

default  of  ap-       (Q2)  See  Doe  on  the  demise  WhfLttim,    8  Term  JReg.    2. 

pointment,  to    of  Brutowe  v.  Pegge,  1  Term  Ante^  Vol.  VI,  lti4^ 

him  in  fee,  a    /{^.  758,  n.     Doe    on  the  (6^  Ante,  Vol.  Ill,  6^7. 

mode  ased  to    demise  of  Hodsden  v.  Staple,  (64)  Ante,  Vol.  11^  604^  n. 

prevent  dower.  2  Term  Rep.  684.     Hoc  on  III,  q60.   IV,  850. 

the  demise  of   Da  Cotia  v. 
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yointment,  to  him  in  fee,  was  a  mode  used  bycenvey-'         ISM. 

anoers  topi)eveiitdower(65).    X  doubt,  whether  the  feurti 

is  stated  correctly  in  the  Master's  Beport^  that  the  pre*- 

mises  not  comprised  in  th9  deed  of  1756,  were,  as  welT  MauhdrblU 

as  those  comprised  in  that  deed,  conveyed  by  the  deed 

oiMareh  1791.    It  is  not  material,  whether  the  hct  is 

80^  or  not;    attending  to  the  conveyance  to  the  ptu> 

diaser. 

With  respect  to  one  point,  made  at  the  RoUs^  not  very 
material,  appearing  at  the  close  of  the  judgment,  and 
with  reference  to  whidi  I  mentioned  the  mistake  in  the 
Master's  Report,   if  the  general  doctrine  can  be  mailiT 
tained,  that  the  owner  of  the  estate  may  have  a  power 
over  the  whole  estate,  there  is  no  difference  whatsoever, 
*  whether  the  power  reserved  was  to  be  executed  by  iiH      [  '*964  ] 
strumept  in  writing,   or  by  Deed  or  Will ;   for  a  con- 
veyance by  d(eed,  and   an   appointment  by  deed,    ar^ 
quite  di^Qsrent  instruments  in  their  nature  and  the  con** 
sequence  ^f  law^    An  appointment  by  deed  is  nothing 
more  thsps  an  instrument  in  the  nature  of  a  deed;  thai 
is,  an  instrum^  sealed  and  delivered.    But  a  deed  of 
conveyance  passes  the  interest  in  the  subject  conveyed* 
The  former  instrument  does  not  so  operate;  for  the  exe-    The  eiecn- 
ciitidn  of  such  a  deed  is,  to  speak  technically,  a  Ihmtaticm  tion  of  a  power 
of  a  use  I   and  the  moment  the  use  is  limited  by  the  <>f  ■PP®^***""^d^ 
ezeeutian  of  the  power^  it  knits  and  attaches  itself  to-  ^P®"'*^^  ■•  » 
the  seisin  left  in  the  feofl^s,  grantees,  and  re-lessees,  ^^  T  ^  k-  ^ 
under  the  old  instrument ;  so  much,  that,   if   the  ap*  ^     '  ^^  seisin 
pointment  is  made  to  ^»  to  the  use  of/^.  the  former  is'  |q  ^^  feoffees 
She  CeHm  que  U$e^  and  B.  only  has  an  equitable  estate,  ^c.  under  the 

No  difference  dierefore  arises  upon  that.  old  rnsim^ 

ment. 

The  general  question,  whether  a  power  of  appoint- 
ment can  subsist  with  the  fee,  can  hardly  be  contendedr 

when 

(65)  Since  decided  agaiast     case,  Aoy  v.  Pwag^  5  Madd. 
ihe  claim  of  dower  in  sack  a    810 ;  and  5  Bam.  9f  Aid.  661. 
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lfKM#         when  we  recdlect/ that  m  Ttckner  ir.  lickner  a  tenant 
in  fee,  making  partition,  and  taking  an.  estate  to  the 
use  of  fluch  person  or  persons  as  he  should  by  Deed  or 
Haumj>R£LlJ  Will  iqppoint,  and>  in  defitult  of  appointment,  to  him*. 

self  in  fee,  was  held  to  have  revoked  his  Will;  on  a 
Ground  of  the  gtound,  that  is  utterly  inconsistent  with,  the  doctrine,^ 
distinction,  as  tl|at  the  .owner  of  the  estate  cannot  reserve  a  power  of 
to  the  revoca-  appointing,  by  way  of  declaration  or  limitation  of  a  use 
tion  of  a  lie-   up^,^  ^jj^  older  instrument ;  for  the  very  ground  of  that 

n  -A*^-  decision  was,  that    the  effect   of  the  '  transaction  was 

a  PartiUon  , .  i  ,         i^   i      #.      • 

merelv    and      something  more  than  giving  himself  the  fee  ui  a  mmety 

with  the  ad-     ^^  the  estate  divided :  viz.  that  in  addition  he  had  the 
dition  of  a      power  of   appointing  and  limiting  the  estate,  without 
Power  of  ap-    making  any  conveyance  of  his  interest;  and  it  is  very, 
pointment         difficult  to  make  out,  that  there  is  any  other  difference 
'       *         between  that  case  and  Lutber  v*  Kidby ;  where  jno  such 
[  *  S65  ]      f  power  was  reserved  (66).  Having  formerly  attended  very 
much  to  conmderations  of  this  nature,  I  read  the  case  of 
GoodiU  V.  Brigham  with  great  surprise ;  and  am  certain, 
the  doctrine  there  stated  must  have  startled  aU  persons, 
much  habituated  to  the  ordinary  forms  of  conveyancings 
Whenever  there  was  an  intention  of  serving  the  imme- 
^te  convenience  of   the   person,    who  sufiered  reco- 
•    veries,  or  levied  fines,  in  order  to  get  the  dominion  of 
the  estate,   the  universal  practice  was,  with  a  view  ta 
save  expence,  to  Hmit  to  such  uses  as  the  party  should 
'  appomt;  and  it  was  considered,  that  the  deed  of  appoint-, 
ment  would  operate  as  a  sufficient  limitation  of  the  use 
under  the  old  instrument , of  conveyance;  and-  the-  pur- 
chaser would  have  taken;  if  there  was  no  doubt  what- 
soever upon  the  fact,  whether  the  power  had  not  been 
suspended,    or  es^tinguiahed.     The  question  as  to  the 
prudence  of  it  with  reference  to  that  is  another  thing : 
but,  subject  to  that,  the  execution  of  die  power  would 
have  given  a  good  tide  to  the  person,  who  by  die  exe- 

cution 

•    -      ■  ■        * 

(«*)  4iite,  Vol.  Vm,  281. 
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€iitionof  it  became  the  Cestui  que  Use  under  the  ihstru-'         1804/ 
menty  creating  the  title.     In  the  case  in  the  Co^  of  jkij^.T^^iV- 
Common  Pleas  Mr.  Justice  Le  Blanc,  then  at  the  bar,  ^^ 

gives  a  definition  of  a  power,  which  is  approved  and  Maundreix." 
adopted  by  Mr.  Justice  BuUer;  that  a  power  is  that  do-' 
minion,   which  one  person  acquires  over  the  estate  of 
another ;  and  Mr.  Justice  Butter  proceeds  to  say,  that,  if 
the  estate  was  limited  to  such  persons  and  uses  as  Bhe' 
should  appoint,   and,  /or-  want  of  appointment,  to  her 
and  her   heirs,   until   she   made   an  appointment,    she 
would  have.no  estate.    That   is    not    the  Law.    The 
Law  is,  that,  where  there  is  a  power  to  A,  to  appoint,-   Power  of  ap- 
and,    till  he .  makes  an  'appointment,    or,    for  want   of  pointment does 
appointment,  tohimrad  his  heirs,  the  fee  in  the  mean  not  prevent  die 
*  time  is  vested  in  him,  as  that  qualified  fee^  to  yield  tO'  [•  g66]    ^ 
the  estate,  to  arise  out  of  the  execution  of  the  power,  .  k*    ♦  t 

upon  Leonard  Lovies**  Case {67  ),  and  all  the  authorities  y^  devested  by 
downwards.     In  that  case  it  was  held,  that  until  the  execution  of 
appointment  the  fee  vested  in  him,  as  so  much  of  the-  the  power, 
use  of  the  former  conveyance,  not  declared;  and  there-  Sach  a  power 
fore  vesting  in  the  author  of  the  conveyance.      It  is  **  *  mode, 
more  correct  to  say,  this  sort  of  power  is  a  mode,  which  ^^^^  ^^^^ 

the  owner  of  the  estate  reserves  to  himself,  or  gives  to     .  . 

1-     ,  1.  -.   ,      «  -estate  reserves 

another  person,  through  the  medium  of  the  Statute  of  ^  himself  or 

Uses,  of  raising  and  passing  an  estate.     I  had    some  gives  to  an- 
conversation  with  Lord  Ahdnky  upon  this ;  who,  in  Cox  other,  through 
v.  Chamberlain  enters  a  strong  protest  against  thb  doc-  the  mediam  of 
trine ;  but  stating  his  doubt,  whether  it  is  sufficient  to'  *o  SUtote  of 
bar  the  dower  of  the -wife  of  that  husband,  who  had  P»«»»  <>^  '^»- 
the  fee.    I  collect  from  the  passage;   to  which  I  have     *       [^       ^ 
alluded,  what  is  Mr.  Justice  HeatV^  opinion  upon  tha^ 
and  from  Mr.  Butler's  note  the  opinion  of  the  convey- 
ancers y  and  I  am  reasonably  sure  of  the  opinion  of  other 
conveyancers,    now   no    more.      But,  upon   that  latter 

question^ 

(67)  10  Co.  78.    Sec  ante,     748 ;   and  the  notes,  I,  309, 
Smitk    V.    Lord    Cafkeljhrd,     II,  70«. 
Vwl.II,  698;   III,  661;   V, 
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1804.         que8tioiv  conaidering  the  doubt  expreaaed  by  Lord  Ai^ 

--  ^*^Cl  ,T    ww^fe^i  and  the  very  respectable  doubt  of  the  Matter  of 

fj^  tie  KoUsy  whatever  may  be  my  own  inclhiatioli  to  thinks 

Maunpbell,  that  accordmg  to  the  true  operation  of  these  powers^  when 

once  executed,  they  drive  out  all  intermediate  estates^ 
are  prior  and  paramount  to  themt  and  the  dowrew  can«- 
not  sustain  lier  claim  of  dower  upon  the  iiew  estate^  in  the 
appointee  of  the  power,  as  the  Cesttd  que  V^e^  named 
in  the  conveyancoi  limiting  the  power,  and  as  if  named  in 
that  deed,  it  would  be  too  much  for  me  to  have  said,  if 
with  regard  to  the  estates,  not  comprised  in  the  settle- 
ment, this  power  should  appear  to  have  been  executed, 
that  upon  the  ground  of  any  (qpinion  I  entertain  I  would 
[  ^867  ]      *  not  permit  the  party  to  take  the  opinion  of  a  Court  of 

Law  upon  that  point. 

I  should  with  much  more  reluctance  at  this  day  have 
sent  to  Law,  to  be  reconsidered,  the  question,  whethep 
such  a  power  could  be  reserved  to  the  owner  of  the 
fee;  knowing  the  practice,  and  seeing  what  is  in  the 
books;  though,  feeling  great  respect  for  the  opinion  of 
the  Court  of  Common  Pleas,  diminished  only  by  former 
authorities,  Sir  Edward  Cleere^s  Case,  and  what  is  stated 
by  Lord  Hardwicke  as  to  the  different  modes  of  giving 
to  a  woman  a  power  over  her  estate,  by  creating  a 
trust,  or  reserving  a  power  over  a  use,  xecollecdng 
what  is  the  constant  practice  of  reserving  such  powers, 
and  also  the  doctrine  of  partition,  upon  which  it  haa 
been  repeatedly  held,  that,  as  that  power  was  reserved, 
the  Will  was  revoked,  a  partition  otherwise  not  being 
a  revocation,  perhaps  I  should,  if  it  had  been,  asked^ 
have  permitted  it,  though  contrary  to  my  opinion;  which 
I  now  declare.  In  Cox  v.  Chamberlam  there  was  great 
difficulty  upon  this  part  of  the  case.  The  estate  was 
given  by  a  multitufde  of  words,  thrown  together;  not  by 
a  distinct  execution  of  a  power,  and  a  regular  convey- 
knee  of  lease  and  releasei  but  a  chaos  of  words.    The 

question 
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cpiestion  wna,  whether  the  instrament  was  an  appoint* 
vent  or  a  conveyance.  If  the  party  takes  by  the  execu- 
tion of  a  power,  he  clearly  takes  a  legal  estate,  exactly 
as  if  the  limitation  had  been  inserted  in  the  prior  instni* 
ment.  But^  if  he  takes  by  lease  and  release,  then 
diere  is  a  reJeasee^  as  weU  as  a  Cestui  que  Use;  and,  if 
It  is  contended,  that  the  instrument  operates,  not  to  pass 
an  interest,  but,  though  in  the  shape  of  a  lease  and  re* 
lease,  as  an  execution  of  a  power  of  appointment,  you 
do  not  suflSciently  guard  against  the  difficulty,  whether 
the  power  has  been  suspended  or  extinguished ;  which 
^  difficulty  remains  upon  all  the  cases,  and  all  the  reason* 
ing ;  as  may  be  observed  in  Mr.  Butler's  notes  (68). 


1804. 


Maundrbia 

MAUMDRBLt. 


[  ♦268] 


I  have  said  thiis  much,  not  as  being  neeessary  to  the 
decision  of  this  case,  but,  as  it  is  not  unfit  to  express, 
that  my  opinion,  going  along  with  that  of  Lord  Alvat^ 
fey,  cannot  yield  to  this  new  doctrine,  that  a  power  to 
appoint  uses  cannot  be  reserved  to  the  owner  of  the 
fee:  nor  can  I  make  out,  that  there  is  any  difference, 
whether  it  is  to  be  executed  by  deed  or  Will,  or  by  an 
instrument,  not  having  the  qualities  necessary  to  those 
instruments.  But  it  is  not  necessary  to  consider  tins 
point ;  for  the  conveyance  to  Henry  Maundrett,  the  pur- 
chaser, recites  the  settlement  of  1756,  and  the  instru- 
ment of  JlfarcA  1791,  that  raised  the  limitation  to  sneh 
uses  as  Robert  MaundrM  should  appoint:  leaving  it 
nnc^rtain,  whether  the  Master*s  Report  is  accurate  in 
atatmg,  that  other  estates,  besides  those  comprised  in 
the  settlement  of  1756,  were  conveyed  to  those  uses^ 
but  proceeding  to  execute  the  power  of  appointment 
only  as  to  the  estates,  comprised  ki  the  settlement  of 
1758;  and  as  to  those  estates  and  the  estates,  not  com- 
prised in  that  settlement,  conveys,  both  by  lease  uid  re* 
Jease^    The  latter  class  of  estates  therefore  did  not  pass 

to 


(68)  Co.  Lit.  216  a.  note  110.    370  6.  note  330. 
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ia04.  to  Henry  Maundrell  by  the  deed,   as  an  execution  :of 

^    ^""^^  the  jpower  in  any  sense;  and  then. there  is  no.  necessity 

I,.  to  decide,  what  would  be  the  effect  of  that  deed,  if  it 

Haundreix.   did  comprise  the.  lands,  not  in  the  settlement  of.  1756, 

as  well  as  those,  which  were  comprised  in  it.  It  is  dif- 
ficult to  ascertain,  not  i^n  the  Master'^  Report,  but 
in  the  recital  of  this  deed,  that  all  the  lands,  after 
granted  and  released,  were  comprehended.  K  they 
were,  the  question  of  dower  would  be  the  same  as  to 
[  *269  ]      *both  classes  of  estates*    That  fact  is  to  be  ascertained. 

Another  cu'cumstance  is,  that  the  mortgage  to  Tyler 
from  the  recital  appears  only  to  be  a  demise  by  ap- 
pointment under  the  execution  of  such  a  power  as 
that,  the  legality  of  which  we  have  discussed.  Upon 
the  whole,  we  must  dismiss  from  the  case  all,  that  re- 
lates to  this  question ;  which  I  should  not  have  touched, 
but  on  account  of  its  great  importance  to  the  law  of 
conveyancing. 

The  next  question  is,  whether,  a  term  having  been 
once  assigned  to  attend  the  inheritance,  in  a  former 
'  transaction,  which  touches  the  estate,  made  the  subject 
of  a  subsequent  purchase,  where  the  purchaser  takes  a 
conveyance  of  the  inheritance,  but  does  not  deal  in 
any  manner  with  the  term,  he  can  say  as  against  the 
widow,  she  is  not  entitled  to  dower  out  of  that  inhe- 
ritance; and  upon  this  ground;  that,  the  tenn,  having, 
been  once  assigned  to  attend  the  inheritance,  is  to  be 
considered  always  as  assigned  to  attend  the  inheritance ; 
and  the  effect  in  Law  and  Equity  b  precisely  the  same, 
^  as  if  that  subsequent  purchaser  had  got  in  the  term: 

viz.  as  if  he  or  his  trustee  had  possessed  themselves  of 
the  instrument  creating  the  term,  and  made  the  trustees, 
in  whom  it  was  vested,  parties  to  his  conveyance,  declar- 
ing, they  would  hold  it  for  him ;  or,  as  if  he  had  done 
the  more  marked  act,  calling  upon  them  to  make  an 
assignment  in  trust  for  him,  and  to  attend  the  inherit- 
ance. 
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ance,  purchased  by  him.  Upon  this  point,,  the  Master  1604^ 
of  the  RoUs^  upon  great  consideration,  in  a  most  able  _  ^^^"""^ 
and  luminous  judgment,    decided  against   the  opinion  ^^ 

of  the  Master.     I  felt  great  difficulty  upon  the  argu-  MaundreUik 
ment  to  make  consistent,  nor  can  I  now  make  consist- 
ent,  with  any  rational  principle  the  doctrine,  that  the 
purchaser  shall  be  protected  in  the  one  case,  and'  not 
♦  in  the  other.     It  would  be  an  improper  use  of  the  time      L     270  J 
of  the  Court  to  state  the  general  doctrine  as  to  satisfied 
terms.    It  is  more  useful  to  refer  to  WiUatighby  v.  WU- 
loughby^  Swannock  v.  Liffard,  and  the  judgment,  that 
has  been  given  in  this  case,  than  for  me  to  repeat  the 
principles,  that  regulate  the  enjoyment  of  these  terms. 
I  collect  from  all  the  authorities,  that,  when  the  pur-    Whed   the 
poses  of  the  trust  are  once  satisfied,  in  equity  the  owner-  Purposes  of 
ship  of  the  term  belongs  to  the  owner  of  the  inherit^  Jj^®  *™**  ®^  * 
ance,  whether  declared  by  the  original  conveyance  to    .  «  j    *i:      ' 
attend   the  inheritance,   or  not.      It  is  not    unusual  to  Xerm  belonn 
insert  that  express  declaration  in  the  original  convey-  fn  equity  to 
ance.     It  is  not  uncommon  to  omit  that.     But^  whether  the  owner  of 
it  is  inserted  or  not,  the  doctrine  of  equity  is  the  samej  ^^  inherit- 
that  the  term  will  attend  the  inheritance.     As  to  other  *"^'  whether 
persons,  having  interests  in  the  inheritance,  as  contra-    ,         -  *    i 
distinguished    from    the    dowress,    that  is  very  largely  nonvevanoe  to 
treated  in  Willoughby  v.  WiUcughby.     It  is  clear  from  h^^q^  Hi^  {q. 
that  case,  that,  if  there  is  a  mortgage  of  the  inherit^  heritanoe,  or 
ance,  and  a  prior  mortgagee,  of  whose  title  the  other  not 
has  no  notice,  if  the  subsequent  mortgagee  can  get  in  ^  ^^®  between 
a  term,  satisfied,  or,  according  to  the  later  cases,  not  incambran- 
satisfied,  by  an  assignment  to  trustees  for  him,  he  can         '  . 

protect  himself  against  the  prior  incumbrancer;  unless  '"^bJIIJ^,," 
there  are  circumstances,  that  give  that  incumbrancer  a  without  no- 
better  right  to  call  for  an  assignment;   as  there  may  tice,  getting  in 
be:  for  instance  in  a  case  determined  by  Lord  Cowper,  a  Term,  may 

where  the  trustees  of  the  term  joined  in  a  conveyance  protect  him- 

IQ  self:  onless 

there  are  cir- 

•  -  •  * 

camstances,  giving  the  prior  incdmbrancer  a  better  right  to  call  for 
an  assignment. 
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)804«         inberitante;     But  in  the  ease  of  Su>aimoei  v*  Lffffpmf 

^    "^"^         Lord  Hardmfike  takes  the  House  of  Lords  to  have  9S>, 

^^  decided ;  upon  the  ground,  that  in  those  very  dreum-r 

Maundrelu  stances  and  that  precise  case  the  Court  is  bpundy:not  by 

a  principle,  upon  which  it  can  weU  reason,  but  I^  » 
practice  of  conveyancers,  found  to  be  inveterate,  that  to 
that  length  it  will  go ;  and  that  it  will  not  go  fiurther-^ 
At  least  my  opinion  is,  that  the  ground,  upon  which  the 
Master  of  the  Rolls  decided  that  part  of  the  case  ia 
right ;  and  therefore  I  confirm  that. 


[  273-] 

1804.  STANSFIELD  r.  HABERGHAM. 

Bee.  4M»  6M. 

Heir,  enUded   ^AMUEL  HILL  by  his  WiU,  dated  the  5th  of  OcUh 

by  way  of  re-  j^^  1759,  duly  executed  to  pass  real  estate,  concem- 

*^  7°^  ™       ing  as  well  all  his  copyhold  lands  at  Sowerby  and  Wake- 

.    ^        ^  fields  ( which  he  had  surrendered  to  the  uses  as  he  by  his 

.^  ^ .  _        Will  should  declare )  as  also  all  his  freehold  lands  in 

an  event,  npon  ' 

which  future  ^^  County  of  York^  gave  and  devised  the  same,  and  all 
eontiDgentes-  1^  interest  therein,  to  George  Sfansfield  and  four  other 
tates  were  to  persons,  in  trust,  subject  to  a  provision  to  raise  money  by 
arise,  restrain-  gale  or  mortgage  for  payment  of  his  debts  and  Iqjftdes, 
ed  from  cat-  in  aid  of  his  personal  estate,  as  therein  mentioned,  and 
g  umoer.       ^^^  other  purposes,  that  the  said  trustees,  should  recdve 

the  yearly  rents  and  profits  thereof  during  the  life  of 
his  son  Richard  Hill,  or  until  his  grand-daughter  Betty 
NuttaU  Hill  should  attain  her  age,  or  be  married ;  upon 
trust  to  pay  and  apply  the  same  to  her  at  her  full  age  or 
mariiage,  which  should  first  happen;  and  in  case  she 
should  die  before  her  full  age  or  marriage,  then  to  pay 
the  same  in  such  manner  as  therein  after-mentioned 
and  after  the  marriage  of  his  grand-daughter,  or  her  at- 
tainment of  full  age,  the  testator  directed,  that  his  said 
trustees  should  convey  all  his  said  real  estates,  ( so  re- 

nuuning 
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mauling  unsold)  unto  Beity  NuttaU  HiB  snd  her  aa-         ia04. 
signs  during  her   life  without  impeachment  of  waste;    ^     -^^^^^ 

.  JSTAMSFIBLD 

with  remainder  to  trustees  to  preserve  contmgent  re-  .9. 

mainders;    with  remainder  to  her  sons  and  daughters  Habbroham. 

in  strict  settlement;  with  remainder  to  the  use  of  such 

person  or  pefsonsy  and  for  such  estate  or  estates,  as  he 

by  any  deed  or  instrument,  to  be  executed  by  him,  and 

attested  by  two  or  more  credible  witnesses,  should  direct,- 

limiti  or  appoint. 

By  a  deed-poll,  dated  the  6th  o(  October,  1759,  executed  [  274  ] 
as  squired  by  the  Will,  the  testator,  reciting  the  Will,  in 
pursuance  of  the  power,  to  him  reserved,  as  aforesaid, 
directed  and  appointed,  that  the  trustees  in  his  Will 
named,  and  the  survivor  of  them  and  his  heirs,  should 
immediately  after  the  death  of  his  grand-daughter  and 
her  failure  of  issue  convey  and  assure  all  his  said  real 
estate,  so  remaining  unsold,  unto  the  first  and  other  sons 
of  the  body  of  his  son  Richard  Hill  by  any  woman,  ex- 
cept Arme  Wylde  and  every  other  daughter  of  Edward 
Wylde,  successively  in  tail  male ;  vnth  remainder  to  the 
daughters  of  Richard  Hill,  as  tenants  in  common  in 
tail ;  with  remainder  imto  the  right  heirs  of  the  sur- 
Tivor  of  bis  said  trustees,  his  heiid'and  assigns  for 
ever* 

The  testator  died  on  the  2Sd  of  the  same  month.  In 
1772,  Betiy  NuHall  Hilt  died  without  issue.  Her  father 
Richard  HiB,  the  only  son  and  heir  at  law  of  the  tes- 
tator, £ed  in  1780;  at  which  time  Stamjleld  was  the 
only  surviving  trustee.  Considerable  litigation  took 
place  upon  bills  by  diflferent  pairties,  claiming  as  heirs 
at  law  against  the  trustee;  and  by  the  final  decree, 
pronounced  upon  the  S5th  of  July,  1793,  it  was  de- 
clared, that  Martha  Habergham  and  WiUiam  Wylde  wer6 
entitled  to  the  freehold  estate,  as  co-heirs  at  law,  sub- 
ject to  tiie  charges  thereon  in  proportion  to  the  copyhold 
Vol.  X.  S  estates; 
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.  11104.         estates ;  and  that  the  copyhold  estates  were  well  devised 

g     ^^"^^         by  the  Will    and  the  said  deed-poll  or  codidl;   and 

9,  upon  the  death  of  George  Stan^ld  his  heir  at  law, 

Babkroham.  or  customary  heir,  would  be  entitled  to  such  cc^yhold 

estates,  subject  to  the  payment  of  a  proportionate  part 
of  the  charges ;  and  that  in  the  mean  time  the  heirs  of 
the  testator  were  entitled  to  the  rents  and  profits 
during  the  life  o{  Stansfield;  and  a  conveyance  of  the 
freehold  estates  was  directed.  Under  that  decree  Ha- 
£  •JTS  ]  ^  bergham,  in  right  of  his  wife,  and  Wylde,  received  the 
rents  of  the  copyhold  estates. 

This  bill  was  filed  by  Stansfield  against  the  son  and 
heir  of  Habergham  and  his  wife,  the  trustees  under 
her  Will,  and  JVylde^  for  an  injunction  to  restrain  the 
Defendants  from  cutting  down  any  timber  or  other  trees, 
and  committing  any  other  waste ;  and  the  question  as.  to 
the  right  of  the  heir  to  cut  timber,  came  on  upon  a  mo- 
tion to  dissolve  the  injunction,  that  had  been  obtained 
by  Mr.  W.  Agar,  for  the  Plaintiff. 

Mr*  RomiUy  and  Mr.  Ainslie,  in  support  of  the  Mo- 
tion. 
It  is  difficult  to»f)BConcile  the  opinion,  appearing  to  have 
been  expressed  by  Mr.  Justice  Wilson  in  the  beginning 
of  his  judgment (70)  w^on  Habergham  v.  Vincent (^\)^ 
that  the  heir  must  take  every  thing  not  expressly  dis- 
posed of^  with  what  he  is  afterwards  (72)  represented  to 
have  saidj  as  to.  the  convejunce   to    be  directed,  that 
he  should  have  only  an  estate  pur  outer  vie ;  in  which 
Mr.  Justice  BuUer  appears  to  have  concurred.     As  to 
copyhold  estate  there  could  be  no  difficulty  in  a  surren- 
der to  the  use  of  the  heir,  until  there  should  be  an  heir 
of  the  surviving  trusteei  and  then  to  the  use  of  him 
imd  his  heirs. 

The 

(TO)  Ante,  Vol.  II,  S34,  S25.        (W)  Ante^  Vol.  II,  2tO. 
^1)  Ante,  VoL  II,  204. 


CASES  IN  CHANCERY*  ?75 

The  questions  are,    Ist,  whether,  if   a  legal    estate         1804. 
descended  upon    the    heir,  with   an    executory  devise    a^^^^^,  l^ 
over,  a  Court  o{  Equity  would  restrain  the  heir  from  „. 

cutt^ig  timber :   if  not  in  the  case  of  a  legal  estate,  Haberguav^ 
Sdly^  whether  the  Court  would  interpose,  if  an  equit- 
able estate  only  descended  to  him  ?   3dly,  Whether  it 
♦will  interpose  under  the  circumstances  in  which  the       [  ♦276  ] 
Plamtiff  stands  ? 

Upon  the  first  question,  which  is  very  important,  no 
rule  has  been  more  attended  to,  than,  that  an  heir  at 
law  is  not  to  be  disinherited,  except  by  e3qpress  decW 
ration  or  plain  inference.  No  case  ever  called  more  for 
/dvoTf  (according  to  the  usual  expression )  than  this :  an 
heir  disinherited  in  the  most  capricious  manner.  But 
the  PhuntifT  must  shew,  by  what  law  the  heir  cannot 
exercise  his  right.  No  decision  can  be  produced;  and 
the  mere  Dictum  of  the  greatest  Judge  is  not  suffi- 
cient to  carry  the  jurisdiction  of  a  Court  of  Equity  far- 
ther than  it  has  ever  gone  before.  In  the  case  of  JRo** 
binson  v.  LUt<m{7S)  by  the  judgment,  that  has  been 
read  (74),  Lord  Hardwicke  seems  to  have  gone  upon  the 
intention  of  the  testator,  and  upon  the  circumstance, 
that  the  heir  was  %  the  testator  made  trustee  for  other 
persoxiiis;  and  was  therefore  not  to  be  permitted  to  exer- 
cise tW  power,  he  was  to  have  as  trustee,  to  the  disad*- 
vantage  of  the  Cestui  que  Trust.  The  Dictum  of  Lord 
Hardwicke,  according  to  Mr.  JoddrelTa  note,  is  certainljf 
an  express  authority  in  favour  of  the  injunction :  but  that* 
Diciumt  M  far  as  appears,'  dropt  from  JjoxA  HardwicH-. 
iNdthout  argument  of  Counsel,  or  objection  stated  upon; 
the  point ;  and  from  the  Report  in  Atkyns,  which  in  this 

instance 

*■ 

Cn^  3  Aik.  209.  from  Lord  Shrdwieke'B  abd- 

(7i)  The   judgment  was        Mr.  Joddrelt%-  notds. 
I'ead  by  the  lord  Chancellor 
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1804.         inatanoe   seems  to  be  more  accurate^  something   more 
must  have  passed.    It  is  there  stated  thus : 


Stansfibld 

SUbbrgham.      ''Suppose  the  case  of  an  executory  devise,^  in 

''  Gore  V.  Gore {7 5) :  I  should  doubt,  whether  the  heir 
"  at  hiw  ought  not  to  be  restrained  from  committing 
<'  waste  in  the  mean  time.'* 

[  S77  ]  Taking  it  then  to  be  doubtful  in  such  a  case  as  Gore 

V.  Gore,  that  is  no  authority;  for  in  that  case  nothing 
descended  to  ihe  heir  but  the  reversion  expectant  upon 
the  term;  and  if  he  cut  timber,  it  must  have  been,  by 
collusion  with  the  trustees  of  the  term ;  who  might  have 
kept  him  out.  It  was  not  an  immediate  interest,  de- 
scended to  the  heir,  as  in  this  case  the  fee ;  which  may 

by  possibility  last  for  ever.     The  difficulty  is  to  conceive, 

»  

how  the  jurisdiction  of  Equity  has  grown  up  :  upon  what 
principle,  where  an  estate  has  descended  to  an  heir  at 
law,  a  Court  of  Equity  can  say,  he  shall  not  exercise 
that  power,  which  by  the  law  he  has;  the  whole  fee, 
with  all  its  incidents  having  fallen  upon  him.  These  ar^ 
matters  of  positive  law. 

Next,  upon  the  point,  whether  the  Court  will  inter* 
pose  in  the  case  of  an  equitable  estate,  what  is  there  p9 
warrant  the  distinction  between  the  legal  and  equitable 
estates?  In  Equity  the  person  who  has  the  equitable 
interest,  is  treated  precisely  as  if  he  had  the  legal  estate, 
having  a  right  at  any  moment  to  call  for  the  legal  estate; 
and  that,  which  ought  to  be  done,  being  considered .  m 
done. 

The  3d  question  is,  whether  this  Plaintiff  stands  under 
drcumstances,  that  admit  of  his  filing  this  bill :  a  trustee 
VfL  possession  filing  the  bill  against  his  Ceftmi  que  Tru^? 
fi)r,  until  the  event  happois,  upon  which  the ,  estate  of 

.  .  the- 

■  ■    ■       ' 

(76)  S  P.Wm.  27. 
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the  Defendants  is  to  be  devested,  be  remains  a  trusteed  1804. 

for  them.    In  Mogg  v.  Mogg (76)  Lord  Tkurlaw  would  crA^'^^ KLt% 
not  restrain  a  mere  trespasser,  cutting  timber ;  Aough  9. 

there  are  instances  in  the  case  of  a.mine.  HABitBOHAMi 

The  Lord  Chancellor. 

Supposing,  the  question  as  to  dissolving  this  injuno-  *     [  278  ] 

tion  were  independent  of  the  form  of  the  suit,  I  should 

hesitate  long,    if  the  consequence  of  holding,  that  the 

beir  takes,  and  necessarily  takes,  all  that  the  devisor  has 

not  given  away,  would  be,  that  he  wouM  have  a  right  in 

the  consideration  of  this  Court  to  cut  timber*     Upon 

the  case  of  Robinson  v«  lAtton,  into  which  I  have  tool^ed, 

I  am  bound  to  conceive,  that  was  not  the  opinion  of  Lord 

Hardwicke.  A  good  deal  was  admitted  by  the  very  eminent 

Counsel,  who  argued  that  case,  as  dear  law,  thai;  would 

go  far  to  govern  this ;  and  I  should  by  difj^olving  this 

injunction  contradict  what  has  been  understood  to  be 

tiie  doctrine   of  this  Court;    that,    where   there    is  an   Wherethereis 

executory  devise  over,  even  of  a  legal 'estate,  this  Court  •''  Executofy 

will    not    permit    the    timber    to    be    cut  down :  more  *-'*^"*®  over^ 

.11  •  n   1        •  1    '        i*  even  of  a  loffal 

especially  not,  if  there  is  an  executory  devise  of  a  trust  th 

estate.     It  cannot  be  denied,  that  upon  this  subject  the  Oourt'wiU  not 
Court  has  greatly  abridged  legal   rights.      But,   if  this  permit  timber 
}Mr6tection  were  not  given,  it  would  be  very  easy  to  dis*  to  be  cat : 
appoint  the  intentipn    in    ahi^ost   every  settlement,   by  more  espe^ 
deed   or  Will,    as    to    timber.     Suppose   the  ordinary  ^**^*y '■*  ^® 
c^,    upon  marriage,  a  person,   making  himself  tenait  ^^^^  ^  ^ 
for  life,  not  expressing  it  to  be  without  impeachment  of 
waste,  with  remainder  to  trustees  to  preserve  contingent^  Trustees  to 
remaind^s,  to  the  first  and  other  sons  in  tail,  and  to  P/'®**'^*  ®®°* 
the  heirs  of  the  father,    in  the  usual  manner.      Tb^t  mJn^ers  not 

***^  to  permit  to- 

(76)  2  Die*.  OTO.    See  Caurtkope  v.  Mappinden.  post,  290,  "*"^  ^^^ '''®  ^' 
and  the  references.  years  by  the 

'  destruction  of 

|bat  estate  to  briog  forward  a  remainder  to  himself  or  another,  for 
tlie  purpose  of  cutting  timber. 
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* 

1804.         last  limitation,   tbe   father    having    an    estate    for   life. 


would  vest   in   him;    and.    if  he  destroyed  his   estate 

nTANSPIRL.!)  • 

1^,  for  life  before  the  birth  of  any  child,  there  would  not  be 

Habbrguam.  any  person  with  an  equitable  interest  but  himselfy  or 

with  a  legal  estate,  except  the  trustees,  pro  l^&c  vice  for 

him,  with  a  trust  to  prieserve  contingent  remainders,  that 

*  might  never  arise.    It  would  be  much  stronger,  if  the 

father  was  made  only  tenant  for  99  years;   which  is 

[  •279  ]      ♦  often  done  very  prudently:  and  the  very  object  b  to 

prevent  his  acquiring  the  fee  without  the  interposition  of 
H  trustee,  even  with  the  concurrence  of  a  son,  having 
attained  the  age  of  SII ;  for  in  both  those  cases,  unless 
upon  the  principle,  that  he  shall  not  by  anticipation  have 
die  benefit  of  his  estate  in  remainder,  how  could  they 
prevent  his  cutting  timber.^  In  many  cases  it  might  be 
worth  his  while  to  destroy  the  estate  for  life ;  and  insist 
that  he  had  in  Equity  the  whole  inheritance  in  himself. 
But  upon  the  principle,  on  which  in  Garth  v.  Cotton  (77) 
a  party  was  not  permitted  to  bring  forward  the  estate  of 
a  remainder-man,  in  order  to' get  the  timber,  the  Court 
would  say^  the  trustee  to  preserve  contingent  remainders 
should  not  permit  the  tenant  for  life  by  the  destruction 
of  the  estate  with  regard  to  which  he  was  liable  to 
impeachment  for  waste,  to  make  use  of  that  legal  estate^ 
bound  by  a  trust  for  him,  and  also  for  contingent  re* 
mainders,  that  may  never  arise,  for  the  purpose  of  cut- 
ting timber. 

If  this  doctrine  can  be  maintained,  it  is  a  surprise  upon 
the  understanding,  tiiat  has  prevailed  for  many  years  in 
this  Court,  even  with  regard  to  executory  estates  at  law. 
But  the  case  now  before  us,  independent  of  the  form  of 
the  suit,  and  the  character  of  the  Plaintiff,  is  one,  in 
which  particularly  this  ought  not  to  be  done ;  for  upon 

the 

(77)  1  Dick.  183.     3  Aik.  751.     1  Ff«.  524,  54<|. 
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tite  trae  and  just  considerAtton  of  this  case,  whateror         1804. 
may  be  said  in  other  cases  as  to  the  nature  of  the  estate   ^^^^!^im»j^ 
in  the  heir,  and  admitting  aU  the  principlesi  that  have  9. 

been  pressed^  this  heir  at  law  has  not  in  the  contem-  Habekobam* 
plation  of  this  Court,  either  at  Law  or  in  Equity,  an 
immediate  estate  of  inheritance,  in  a  sense,  that  would 
entitle  him  to  cut  timber.     I  subscribe  fully  to  what 
Mr.  Justice  Wilson^  followed  by  Mr.  Justice  BuUer  and 
Lord  Rosslyn,  says  very  correctly ;  that  whatever  is  not 
*  disposed  of  in  Equity  results  to  the  heir,  as  at  Law*.     [  *280  ] 
Mr.  Justice  Wilson  speaks  of  the  form  of  the  convejranca.    Whatever  is 
Mr.  Justice  BuOer,  with  some  variation,  follows  hinr;  f o^^wpoied  of 
and  Lord  Rosslyn  proposes  to  mould  it  according  to  their     i|-  i^  ||-^ 
advice.    But  it  would  still  remain  to  be  considered  by  the  y^^^^    ^  ^| 
Mastefr,  whether  the  idea  they  all  of  them  meant  to  exr  ]^^^ 
press  is  correctly,  sufBcienUy,  and  accurately,  expressed* 
With  reference  to  that  consider  the  Will.    The  trustees 
are  directed  to  make  a  conveyance ;  which  is  very  ma*  - 
terial.     If  there  had  not  been  an  express  disposition  of - 
the  intermediate  rents  and  profits,   they  would  clearly 
have  belonged  to  the  heir ;  and,  though  that  interval  of 
enjoyment  might  probably  be  shorter  than  the  hves  of  all 
the  trustees,    yet  the  question  upon  the  right  of  the 
heir  in  that  immediate  period  would    have  been  pre* 
cisely  the  same.    If  there  had  been  three  witnesses  to 
the  latter  instrument,  the  effect  would  have  been  as  to 
the    freehold    estate,    as    it   was  with    regard    to    thtt 
copyhold,  that  Stansfield  in  Equity  was  bound  to  make^ 
a   conveyance,    that  would   effectuate-  the  Will,    thus 
expressed ;  add  this  Court  could  not  possibly  refuse  ttto- . 
aid  to  the  capricious  purpose  of  the  devisor ;  if  it  can  be 
so  represented.    On  the  other  hand,  this  Court  would  be 
led  by  a  principle,  short  of  favour,  for  it  is  at  last  but 
a  principle  of  justice,  to  take  care,  that  what  .was  not* 
given  away  should  go^  because  not  given  away,  tQ  the 
heir.    But  Siansfield  would  have  been  guilty  of  a  breach ' 
of  trust,   if  in  the  ^execution  of  that,   which  he  waa 

directed' 
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ia04.  directed  to  do,  he  had  made  any  conveyance,  vestiiig. 

"^"^^         in  the  heir  at  law  any  estate,  different  in  its  nature,  or . 
better  in  its  privileges  and  incidents,  than  was  coiisistent 
Habbrqham.  with  the  purpose  of  the  testator  as  to  all  other  persons, 

with  reference  to  whom  the  conveyance  was  directed* 
As  to  the  freehold  estates,   the  trustee  was  bound  to 
make  a  conveyance,  hmiting  them,  after  the  failure  of 
issue  of  the  grand-daughter,  as  there  was  then  a  con- . 
[  ^281  ]      ^tingent  remainder,  so  as  to  vest  in  some  person  the 

legal  interest  during  the  lives  of  the  trustees,  and  the 
survivor,  to  give  that  person,  not  the  beneficial,  interest, 
but  an  estate,  the  benefit  of  which  would  result,  as  every 
thing  undisposed  of  would,  to  the  heir;  but  an  estate, 
bound  by  a  trust  to  preserve  the  contingent  remainder, 
if  it  should  ever  take  effect.  Lord  Thurlow'a  reasoning 
in  Harmon  v.iVay2or(  78),  when  he  said,  the  Umitation 
would  be  to  the  heir  male  of  Elizabeth  HarrUan,  if  she 
should  have  one,  his  heirs  and  assigns,  and,  if  she 
should  not  have  an  heir. male,  then  to  the  heir  of  the 
testator,  his  heirs  and  assigns,  was  more  correct  than 
diat  of  Mr.  Justice  Wilson.  The  proper  mode  of  exe- 
cuting the  purpose  would  not  have  been,  as  put  by 
Mr.  Justice  Wilson^  to  have  limited  to  the  heir  at  law 
an  estate  pur  auter  tie:  that  is,  for  the  lives  of  the 
trustees,  and.  the  survivor;  as,  if  that  was  a  legal 
estate,  there  would  have  been  nothing  to  prevent  the 
heir  in  certain  curcumstances  and  events  creating  a  for- 
feiture of  that  estate  pur  auter  vie,  before  the  contin- 
gency  took  place.  It  would  therefore  have  enabled 
the  trustee  to  defeat  the  very  conveyance  directed  to 

be 

(78)  8  Bro.  C  C 108.  Ses  inaccurate  laaguage    of    the 

ante,  Vol.11, 234, 235.    In  a  Decree,  as  it  stands  in  the 

subsequent    branch  of   that  Register's  Book,   in  the  li- 

eause,    at   the  Rollt,    after  mitation  to   Tlkomas  f^nj^hr, 

TVimiiyTerm,  1795,  the  Mat-  the    testator's    natural    son, 

ter  of  the  Rolh  noticed   the  **  and  hi$  hein  m  tail  makJ" 
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Stansfibld 

V. 


he  made.    In  Robinsan  v.  Litton,  until  the  contingency         l8iQ4. 

happenedi    the    sob    had    the  whole    estate.      If   this 

CoOrt  would    not   have  interposed    to  prevent  cutting 

the  timber,  that  would  have  been  ah  undue  mode  of  HABttROHAir«^ 

executing  the  conveyance;  and  the  Court  ought  to  have- 

taken  care,  that  the  heir  should  not  have  such  a  legal 

estate  as  would  enable  him  to   destroy  the  contingent* 

remainder  to  the  heir  of  the  surviving  trustee ;    and 

^  the  consequence   is,    some  legal  estate   should  have^     [  *^^  ] 

been  interposed  in   some  person  or    persons,   to  pre-. 

serve  the  estate,  in  case  the  contingency  should  arise; 

who    might, '  according    to   Garth   v.  Cotton,    prevent . 

waste. 

There  it  no  difference  as  to  the  copyhold  estate ;  for,    The  estate  of 
though  it  is  true,  the  estate  of  the  Lord  will  preservie  .^^^  ^"*  ^^ 
contingent  remainders,  I  am  not  prepared  to  say>  it  is  as  V^^^^^  ^**" 
clearly  his  duty,  as  it  is  the  duty  of  trustees  to  preserve  •     •  j         ^ 
contingent  remainders  of  freehold  estate,    to   interpose  .^^pyl^^lj 
actively  to  prevent  waste;   and,  though  the  trustees  to^tate, 
preserve  contingent  remainders  are  sometimes  omitted 
in  limitations  of  copyhold  estate,    both   by  settlement, 
and  Will,  they  are  frequently  created  by  express  limita-  . 
tion;  and,  whatever  maybe  the  case  as  to  the  lord,,  if. 
trustees  are  created  by  express  limitation  for  the  purpose . 
of  preserving  contingent  estates,  they  would   be  guilty 
of  a  neglect  of  their  duty,  by  permitting  a  tenant  for 
life,  liable  to  impeachment  for  waste,  or  a  tenant  pur 
outer  vie,  who  by  the  nature  of  his  estate  is  liable  for . 
waste,    to  destroy  that  part  of   the    estate ;    viz. .  the . 
timber.    In  this  particular  case  the  Court  ought  so.  to 
mould  the  conveyance  directed,  as  to  make  it  impossible 
for  the  heir  to  cut  timber;  and,  if  that  can  be  main* 
tained, .  i%  is  npt  necessary  to  go  into  the  general  doc- 
tnne..    I  cannot  distinguish  much  between  Rolnnsonv. 

Litton 
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1804.         LitionCld)  and  this  case.    Lord Hardfoicke  theie  con- 
siders the  heir  at  law  as  a  trustee;  and  argues,  that 


^^  the  intention  of  the  testator   could   not   be,   that  he 

Habbrqham.  *  should  cut   timber.      It  is  very  difficult   to  maintain 

[  *283  ]      that;  for,  if  the  right  of  cutting  timber  is  inddmt  to 

his  legal  estate  of  inheritance  in  the  mean  time,  I  should 
have  felt  myself  compelled  to  admit,  that  the  legal  estate 
had  all  its  incidents;  and  an  intention,  that  he  should 
lK>t  cut  timber,  must  be  shewn.      It  is  impossible  to 
argue  upon  the    situation  of  the  estate,  in  a  coiknty 
where  there  b  much   timber.     If,  where  the    heir  is 
himself  the  trustee,  he  shall  not  cut,  until  it  is  seen, 
whether  the  contingency  happens,  or  not,  he  cannot  be 
in  a  better  plight,  where  some  one  else  b  trustee  both 
for  him  and  others  in  the  event ;  and  a  duty  attaches 
upon  that  trustee,  which  he  must  attend  to,  not  only 
as  to  the  heir,  but  also  as  to  the  others.    It  would  have 
been  difficult  for  hord  If ardwicke  upon  any  principle, 
that  would  stand  the  test  of  scrutiny,  to  have  denied 
the  doctrine  he  stated ;  which  I  represent  only  as  the 
strong  inclination  of  his  opinion;  for  I  am  confident, 
that  in  this  case  the  Court  ought  to  have  taken  care  in 
moulding  the  conveyance  to  protect  the  estate  of  the 
heir  of  the  surviving  trustee  by  the  interposition  of  an 
estate  to  preserve  contingent  remainders;  and  this  Court 
would  then  have  considered  it  their  duty  to  prevent  any 
one,  claiming  either  upon  the  doctrine  of  resulting  trust, 
or  an  undisposed  interest  at  law,  from  cutting  timber. 
The  Court  ought  also  to  have  made  Sianxfield  himself 
that  trustee;  for  the  devisor  having  put  it  upon  him  to 
execute  the  duty  of  preserving  that  contingent  remainder, 

I  think, 
« 

( 79 )   It  was   observed  at  Lord  Ckaneelhr  said,  though 

the  Bar,  that  it  did  not  ap-  that   did   not  appear,   from 

pear,  whether  the  son  in  thiit  Lord  Hardwtcke^s  Doles  it  was 

case  was  the  eldest  or  only  probable/ that  he  was  the  el- 

SCO,  and  therefore  heir.  The  dcst  son. 
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I  thinki  the  most  accurate  way  of  enabling  him  to  exe«  1804. 
eule  that  trust,  b  to  leave  as  much  as  was  necessary  ^  "^^"^ 
for  that  purpose   in  the  trustee,  to  whom  the  devisor  9. 

eonfided  the  whole.  Habbroham, 

It  is  another  question,  whether  the  Court  is  to  grant 
an  injunction ;  depending  upon  many  considerations.  If 
the  conveyance  has  been  made,  as  it  ought,  Siansfleld, 
^  being  made  trustee  to  preserve  contingent  remainders,  [  *S84  ] 
would  deailyhave  a  right  to  file  a  bill  fiur  an  injunction: 
if  not,  he  would  not  have  any  right  to  file  this  bill 
himself.  But,  if  reaUy  this  heir  has  under  the  circum- 
stances  no  right  to  enter,  I  will  not  decide  the  question 
of  form,  until  I  am  informed,  what  has  been  done  in 
consequence  of  the  decree. 


It  was  then  stated  at  the  Bar,  that  no  conveyance  had 
been  directed,  upon  which  The  Lord  Chancellor  said, 
SianjffieU  had  the  legal  estate  in  him ;  and  was  better 
entitled  to  preserve  the  timber  than  a  trustee  to  pre- 
serve contingent  remainders ;  and  it  would  be  too  strong 
to  dissolve  the  Injunction  against  so  much  of  under- 
standing and  opinion  as  had  prevuled. 


DOLDER  r.  The  BANK  op  ENGLAND.       "W. 

Dee.  eth,  Ithf 
l^fR.  BELLf  for  the  Plaintiff,  moved  to  amend  ex*    Amendmeat 

ceptions  to  die  answer ;  upon  a  clear  mistake,  of  Exceptions 

thei^  being  two  causes ;  and  the  exceptions  being  takei^  P^nnitted 

from  one  bUl  instead  of  the  other.  '^P^  nOitake, 

« 

Mr.  Bichardij  for  the  Defendant,  opposed  the  mo- 
Hon ;  alleging,  that  there  was  no  instance  of  amending 
exceptions. 

The 
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1604; 


DOLDER 

Tb^  Bank  of 

England. 

[♦285  ] 


Aniwer  not 
taken  off  the 
file  upon  mis- 
take, but  a 
topplemental 
Answer  per- 
mitted. 


The  Lord  Chancellor. 
The  general  practice  is,  that .  the  Court  will  up  to  « 
certain  stage,  amend  the  record,  where  there  is  some- 
thing to  amend  by;  and  where  it  appears  to  be' by  mis- 
*  take.  I  am  struck  with  the  circumstance,  that  no  case 
has  been  found,  in  which'  this  Court  has  permitted  Ex- 
ceptions to  be  amended.  But  if  the  course  is,  4i8  it  oer- 
tainly  is,  to  permit  tlie  record  to  be  taken  off  the  file, 
and  a  fresh  record  to  be  put  upon  it,  I  would  rather 
abide  by  that  than  introduce  a  new  course.  In  proceed- 
ings ujpon  oath,  where  there  is  a  dear,  mistake,  an  answer 
has,'  by  leare  of  the  Court,  been  taken  off  the  file,  and 
a  new  answer  put  on  it :  but  Lord  Thurlow.  adopted  a 
better  course,  not  taking  the  answer  off  the  file;  but 
permitting  a  sort  of  supplemental  answer  to  be  filed: 
that  course  leaving  the  parties  the  effect  of  what  had 
been  sworn  before,  with  the  explanation,  ffNen  by  the 
supplemental  answer  (80). 


A  fresh  notice  of  motion  was  ordered  to  be  giren  ibr 
liberty  to  take  the  Eisceptions  off  the  file,  and  to  except 
denovo.  But  the  next  day  upon  the  authority  of  Ban- 
erqfi  Y.Wentworth  {81),  the-Lord  Chancellor  ggveleEve 
to  amend. 


(80)  Jenningi  v.  Merton 
College^  and  the  note,  ante, 
Vol.  VIII,  79.  WelU  V.  Wood, 
post,  401. 

(81)  Bancroft  r.  Weniwcrth, 
Sd  iKfiiy,170l.  In  Chancery. 

The  Plaintiff  for  the  par- 
pose  of  instmcting  his  Coun- 
sel in  drawing  exceptions  to 
the  answer  sent  him  by  mis- 
take the  original  draft  of  bis 
bill,  instead  of  another  draft, 
from  whicb  the  bid  was  en- 


grossed ;  which  differed  mate- 
rially. The  mistake  not  being 
discovered,  till  it  was  too  late 
to  rectify  it,  the  Plaintiff  ap- 
plied to  the  Court  for  leave 
to  amend  bis  Exception,  or, 
that  he  might  be  at  liberty 
to  except  de  novo;  and  the 
Court  ordered,  that  he  should 
be  at  liberty  to  amend  his 
Exception,  paying  the  ex- 
penses. See  Boyd  ▼.  Jlftfid, 
post.  Vol.  XIII,  85.     . 
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1804. 
BUREOWS'S  CASE.  Dee.l4tk, 

'  J^^ JiOUPELL  moved,   that  a  petitioni  praying,    AltoFaiioa  in 
that  a  Commission  of  Bankruptcy  may. be  reseated,  a  CommissioQ 
-should  be  set.  down;  stating,  that. a  mistake  was  made  of  Banknp^sy 
in  the  name  of. the  bankrupt;  which  stood  in  the  Com-  »pon  mistake 
nussion   as  Burrotts;    the  name  being  really  Burrow;  ?*'™Tv^ 
•that  the  attorney,  who  sued  out  the  Commission,  being  ^^^^  oD&ttad 
a. young  man,  took  upon  himself  to  alter  the  name  by  ^^^  acted 
striking  out  the  letter  ''s;'  that  the  Commi^ion  had  apgacnot 
been*  opened,   and  the  party  was  declared  a  bankrupt  afterwards, 
under  it.     The  petition  farther  stated,  that  the  attor-  '  - 

ney  had  acted  innocently;  was  sensible  of  the  impro- 
J^riety  of  what  he  had  done;  and  mentioned  it  to  the 
Commissioners;  who  advised  this  application;  and  the 
Attorney  offered,  to  re-stamp  the  Commission,  and  pay 
all  the  expence  of  that,  or  of  a  new  Commission. 

• 

The  Lard  Chancellor. 
When  once  a  Commission  has  been  opened,  and 
acte^  upon,  the  rule  is  inflexible,  that  it  cannot  be  al- 
tered (82).  This  morning  upon  an  innocent  mistake  of 
a  name  I  allowed  an  alteration,  stating  in  my  own 
hand,  that  the  Commission  had  not  been  opened.  Till 
then  it  b  a  sort  of  escrow.  I  will  do  what  I  can  to  save 
expense ;  as  this  is  an  innocent  case ;  otherwise  I  should 
treat  it  very  differently. 


The  next   day  the  Lord  Chancellor    ordered   the      Dee.  16<k 
Commission  to  be  superseded,  with  liberty  to  take  out 
another  Commission,  directed    to    the    same   Commis- 
goners. 

(82)  Ex  parte  Thompmm,  ante.  Vol.  IX,  S07,    aad    tkt, 
note,  206.  FiiAer't  Cose,  ante,  190. 
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1004.        '  not  thati  which  the  Court  would   require.  '  In  this  iu- 


stance  there  may  be  a  settlement,    or    an   agreement, 
.  ^^  affecting  from  the  moment  of  this  Iady*s  marriage  the 

vG&BSHAM.     interest  as  well  as  the  principal  of  this  property ;  and,  if 

an  apphcation  had  been  made  to  this  Court,  where  she 
had  become  entitled  upon  her  marriage,  without  an  an* 
tecedent  title,  this  Court  would  never  have  ordered  the 
interest  to  be  paid  to  her,  unless  satisfied,  not  only  of  the 
marriage,  but  also,  that  her  right  under  the  antecedent 
instrument  had   not  been  altered;    requiring  affidavits, 
not  only,    that   there   b  no  actual  settlement,   and  that 
[  ^i89  ]      *  there  is  no  agreement  for  a  settlement ;  and  that  the 
•person '  named  in  the  register  of  the  marriage  is'  the 
person  named  in  the  Will,  and  the  party  in  the  cause. 
The  AccountatU'Creneml,  on  the  contrary,  has  a  person 
to  swear  to  the  marriage ;  and  goes  on  without  any  far- 
To  obtain  pay-  ther  guard.     So,  where  money  is  ordered  to  be  paid  to 
ment  to  the     ^^  q^  tis  representatives,  the  constant  course  upon  pay- 
representative,  njgni;  ^Q  creditors,  upon  an  application  to  the  Court  itself 
jL^^        f^    by  petition  the  death  must  be  proved ;  and  the  produc- 
PlDbate  is  not  ^^^^  ^^  *^®  probate  will  not  do.    Then  can  it  be  right, 
soffioient.  ^^^^  ^^^  Accountant-General   is  not   td  have  the  same 

Proof  of  the  P^^of ;  that  the  Court  shall  require  one  sort  of  evidence, 
death  is  now  And  its  officer  another  ?  I  remember  the  origin  of  the 
required;  and  additional  proof  here ;  an  application  after  the  death  of 
that  the  tes-  tenant  for  life ;  in  which  I  was  Counsel.  An  affidavit  was 
tator  was  the  produced.  Lord  Thurlow  asked,  how  he  was  to  know, 
P^J^  ^     ^      that  person  was  the  party  in  the  cause ;  and  required  an 

affidavit  of  that.  That  was  an  alteration  of  the  practice ; 
though  a  very  provident  one;  for  the  next  day  that 
affidavit  was  produced  before  Sir  Thomas  Sewell;  in 
whom  that  very  circumstance,  as  being  unusual,  pro- 
duced a  suspicion  of  the  truth  of  the  fact.  The  Ac^ 
eotmiant  General  feeling  a  difficulty,  I  cannot  agree, 
that  evidence  is  sufficient,  which  upon  an  application 
to  me  I  should  not  think  sufficient.  A  short  affidavit, 
that  there  is  lio  settlement,  will  give  you  the  money 

immediately: 
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fenftmeclfately :  but,  though  on  the  one  hand  I  am  much 
afraid  of  this  practice,  on  the  other, .  I  am  appre* 
hensive  of  making  a  precedent,  that  will  create  great 
ekpencei 


The  Lord  Chancellor. 
.  Whatever  it  may  be  fit  to  do  in  future,  I  do  not  think 
it.  proper  to  delay  this  case.  But,  making  this  Order, 
I  desire  nt  to  be  understood,  I  do'  not  pledge  myself  as 
*  to  what  may  be  ordered  in  future  cases,  till  I  shall  have 
consulted  the  Mcuter  of  the  Rolh.  In  this  instance  the 
property  is  given  to  the  separate  use  of  this  Lady,  I  ob* 
serve,  with  more  than  usual  strictness,  in  very  peculiar 
terms.  The  affidavit  must  be  amended;  and  must  state, 
not  only  the  fact  of  the  marriage,  but  that  the  interest  of 
this  fund  is  not  aiSected .  by  any  settlement  or  articles; 
and  then  you  may  take  the  Order. 
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1804; 


Clayton 

V. 

Grbsham. 


•  •» 


Dee.  Uih. 


[♦290] 


The  Bank  Bonus  must  be  laid  out:  the  interest  to  be 
paid  to  her  in  the  same  manner  (86). 

(86)  Paris  ?.  Paris,  ante,  185,  and  the  note,  Vol.  IV,  802. 


COURTHOPE  V.  MAPPLESDEN.   .  1804. 

Dec.l9thm 
A  MOTION  was  made  by  a  landlord  for  an  injunc-    Injunction 

tion  to  restrain  cutting  and  removing  timber,  and  Ag^ii^it  a  tres- 
committing  any  other  waste :  tHe  Plaintiff  charging  coUu-  ?■•••>%  ctittiDg 

sion  by  the  Defendant  with  the  tenant.  f  ".^'  ^^,''?' 

•  •    :    lasion  with  the 

.  Mr.  tenant;  with- 
out prejadice 
to  the  case  gf  mere  trespass. 
Vol.  X.  T 


190 
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1MI.  Mr.  HottiH  and  Mr.  Leach,    xn   support   of  die 

^  Though  in  Mogg  v.  Mogg  (87)  an  injunction  under 

Mjk»PiJ»DEN.  these  circumstances  was  refused.  Lord  Thurlaw  veiy  sopa 

afterwards,  in  Hamilian  v.  Worsqfold  (  88 ),  altered  his  opi- 
£  *^1  ]      ^  nion;  and  granted  the  injunction.    There  was  in  diat 

case  no  privity  of  estate  between  Worse/old  and  the 
Plaintiff.  The  old  rule  was,  that  if  a  tenant  suffers  a 
third  person  to  come  upon  the  land,  and  cut  timber,  he 
is  himself  guilty  of  waste.  This  case  is  the  same :  a 
person  without  right,  after  the  tenant  has  attorned^  com- 
ing  upon  the  land  without  the  privity  of  the  landlord, 
and  cutting  timber:  it  is  waste  in  both.  The  utmost  the 
Plaintiff  could  do  is  to  go  and  carry  away  the  timber ; 
suffering  all  the  disadvantage  of  having  it  cut  nt  an 
improper  time.  He  cannot  go  upon  the  land,  to  stop 
jmbther  person,  cutting  timber. 

The 


'  (87)  2  Dick.  670. 

(88)  In  Chancery,  Navem- 
berlise. 

This  case  was  stated  from 
a  note,  by  Mr.  Ramilly. 

The  bill  stated,  that  the 
Plaintiff  was  seised  in  fee ; 
that  his  title  had  but  recently 
accrued;  and  the  tenants  had 
not.  yet  paid  him  any  rent ; 
that  the  Defendant  Worse/old 
pretended  to  have  some 
claim  to  the  estate ;  and  had 
given  notice  to  the  tenant^  to 
pay  their  rent  to  him;  that 
he  had  entered  upon  the 
estate  with  the  permission  of 
die    other  Defendants,    the 


tenants ;  and  had  cat  timber ; 
and  threatened  to  cat  more. 
The  bill  therefore  prayed, 
that  Worsefold  msy  be  re- 
strained from  committing 
waste;  and  that  the  tensnts 
may  be  restrained  from*  per- 
mitting it. 

7%e  Lord  Chancellor, 
upon  the  motion  for  [the  In- 
junction, at  first  had  some 
difficulty  aboat  granting  it; 
Worsefold  being  a  mere  tres- 
•passer:  hot  at  length  his 
Lordship  granted  the  Injuio- 
tion  against  both  WorMefiM 
and  the  tenants.  Reguier*g 
Book,  A.  1786,  folio  1. 
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The  Lord  Chancellor.  1804. 

1  have  np  difficulty  in  granting  the  injunction  in  this    rjQu^TTfo 
case:  but  I  will  not  be  bound  as  to  what  is  to  be  done  t^. 

upon  a  mere  trespass  (89);  though  it  is  strange,   that  Mapplesd^n. 
there  cannot  be  an  injunction  in  that  case  to  prevent  irre^ 
parable  mischief :  the  rather,  as  there  is  a  writ  at  Com-*   Writ  of  waste 
mon  Law  to  prevent  the  farther  commission  of  waste  *^  Common 
during  the  trial;  whereas,  if  the  Court  will  not  interfere ^^* 
•gainst  a  trespasser,  he  may  go  on  by  repeated  acts  of 
damage,  perfectly  irreparable.    But  the  ground  in  this 
case  is,  that  the  trespass  partakes  of  the  nature  of  waste 
more  than  in  general  cases :  the  tenant  colluding ;  and  if 
the  tenant's  act  b  waste,  the  act  of  the  other  must  have 
so  much  of  the  quality  of  the  tenant's  act  as  to  make  it 
the  object  of  an  injunction, 

• 

(89)  See  aute,  Vol.  VII,  307»  306.     Miickell  v.  Dors, 
VI,  147,  and  ths  note. 


r  292] 
1804. 
MORTLOCK  V.  BULLER.  Dec.  1th,  lort, 

^T^HE  bill  was  filed  for  the  purpose  of  obtaining  the    j j^^  Court  Is 

specific  performance  of  a  contract  for  the  sale  of  not  bound  to 

an  estate  at  Isleham^  in  the  county  of  Catftbridgef   to  decree  a  spe- 

the  Plaintiff  John  Martloci,    under  the  folldwing  cir-  cifio  perform- 

cumstances:  ^^^  »«  «^«''7 

case,  where  it 

By  the  settlement,  dated  the  5th  of  March,  1799,  pre-  ^|"  "°^  *®* 
vious  to  the  marriage  of  John  BuUer,  Esq.  and  Elizabeth  JJjJ^/J^^^* 
Yarie,  the  estates  at  Isleham  were  limited,  subject  to  a  ^^^  ^^   ^^^^^ 

^^''^  contract,  that 
it  will  not  specifically  perform. 
Under  circomstances,  that  would  ha?e  amouoted  to  a  breach  of 
trost,  inadequacy  of  consideration^  arising  from  gross  negligence  of 
die  agent,  and  a  want  of  due  authority,  the  bill  was  dismissed; 
though  the  PlaintiflT  was  unimpeaohbd^;  without  i^rejiidice  to  his  re- 
medy at  law. 
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term  of  99  years,  in  trust  to  raise  200/.  a-year  pin- 
moneyi  to  be  paid  to  the  separate  use  of  Mlrs«  BuUer,  to 
the  use  of  John  BuUer  for  life  without  itnpeachment  of 
waste;  remainder  to  the  Use  of  Lord  Hartlwickei 
Charles  Yorie,  and  James  Butter,  and  their  heirs,  during 
his  Ufe,  in  trust  to  preserve  contingent  remainder; 
remainder  to  Elizabeth  Yorke  for  Ufe,  without  impeach- 
ment of  waste ;  remainder  to  the  same  trustees  '  for 
^000  yearsj  upon  trust  to  raise  portions  for  younger 
children ;  and,  subject  thereto  to  the  use  of  the  first 
and  other  sons  of  the  marriage  in  taSL  male ;  remainder 
'to  the  use  o(  John  Butter^  his  heirs  and  assigns  for 
crer. 


[  •«98  ] 


The  settlement  contained  a  power  to  the  trustees  at 
any  time  or  times  at  the  request  and  with  the  approbation 
of  Mr.  and  Mrs.  Butler  during  their  joint  lives,  or  of  the 
survivor,  to  be  testified  by  some  deed  or  writing,  to 
be  sealed  and  dehvered  by  them,  him,  or  her,  in  the 
presence  of  and  attested  by  two  or  more  witnesses,  to 
sell  or  exchange ;  and  it  was  declared,  that  the  trustees 
should  with  the  consent  of  Mr.  and  Mrs.  Butter  or  the 
survivor,  and  after  the  decease  of  the  survivor  at 
the  discretion  of  the  trustees,  apply  the  money  arising 
*  from  the  sale,  in  the  first  place,  in  paying  off  the  in- 
cumbrances^ and  afterwards  lay  out  the  residue  in  the 
purchase  of  other  lands,  to  be  settled  to  the  same  uses. 


In  the  summer  of  1800  the  trust  estates  were  adver- 
tized for  sale  by  auction  on  the  34th  of  September  in 
fifteen  lots ;  unless  the  whole  should  be  disposed  of  by 
pTiYBte  contract  before  the  8th  of  September:  and  by 
the  printed  particulars  it  was  declared,  that  the  purchaser 
should  pay  a  deposit  of  15/.  per  cetU.;  and  sign  an 
agreement  fi)r  payment  of  the  remainder  of  the  pur- 
chase-money on  the  81st  o(  December  next.  The  Plain- 
tiff JbAn  Mortloci  having  applied  to  the  auctioneer,  a 

nyefetmg 
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mt eting  took  place  with  Mr.  BtMer;  who  asked  26>500/. 
for  the  purchase.  Mortfoci  offered  26y000( ;  which  was 
Reclined  hy  Mr,  Buller;  until  he  should  have  consulted 
1^18  friends.  By  a  letter,  dat;ed  the  3d  of  Sepfembier,  th^ 
.auctioneer  informed  ilfbr/foc^,  that  no  les9  sum  would 
he  accepted ;  in  consequence  of  which  Mortlock  the  folr 
lowing  day  hy  a  letter  to  the  auctioneer  declared  him- 
self ready  to  accede  to  the  terms  proposed;  and  his 
agent  acpcnrdingly  on  the  9th  of  September  paid  the  de? 
posit  to  the  auctioneer,  and  signed  the  contract  for  the 
completion  of  the  purchase ;  and  the  'auctioneer  signed 
a  receipt  for  4&75L,  the  deposit  in  p^rt  of  36,500L,  th^ 
purchase-money. 
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The  answers  of  the  trustees  represented,  that,  Mr.  BuUer 
expressing  his  wish,  that  the  Isleham  estate  should  be 
sold,  Mr.  Yorke  generally  signified  his  inclination  to  con- 
cur in  such  a  measure,  if  it  were  thought  advantageoiia 
for  the  trust :  Mr.  James  BuUer  said,  that  he  should 
be  ready  to  concur  in  the  wishes  of  his  brother  upon 
that  subject ;  and  Lord  Hardwicke  answered,  that,  if 
Mr.  BuUer  should  think  it  advantageous  to  part  with  the 
estate  at  that  time,  there  would  be  no  difficulty  in  ob- 
^taining  the  consent  of  t^e  trustees.  The  trustees  did  [  ^fSi^  1 
not  any  farther  interfere  in  the  proceedings  towards  the 
sale ;  which  was  conducted  under  \he  sole  authority  of 
Mr.  John  BuUer ;  bu(  a  draft  of  the  conveyance  was 
approved  by  Mr.  Jame^  BuUer  on  behalf  of  himself  and 
Mr.  John  BuUer ^  and  on  behalf  of  the  other  trustees 
by  their  SoUcitor.  The  trustees,  however^  in  December 
1800,  being  infprmed,  that  Mortlock  had  made  a  large 
profit  by  hb  bifirgain,  fmd  had  actually  contracted  for  the 
rcHsale  of  part  of  the  estate  for  several  sums,  amounting 
to  34,900/.,  leaving  a  considerable  part  undisposed  of, 
refiised  to  concur  in  the  conveyance.  Upon  that  rer 
sale  the  purchasers  were  but  seven  in  number ;  and  the 
money  was  ^  be  received  by  instalments  in  the  co\j^ 

of 
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of  theye^  1801.  The  circumstances,  under  which  ifae^ 
value  of  the  estate  was  fixed,  were  these.  In  the  spring 
of  the  year  1800  Mr.  Butter  applied  to  the  auctioneer  to 
survey  the  estate ;  and  advise  him  of  the  value  and  the 
best  mode  of  selling.  In  June  and  July  the  auctioneer 
represented,  that  l^e  had  surveyed  the  estate ;  and,  ac- 
cording to  his  own  evidence,  that  it  was  worth  at  least 
i28,000/. ;  but,  if  from  34,000/.  to  27,000/.  should  be  of- 
fered, a  consultation  should  take  place;  and  he  would 
before  the.  auction  vtdue  it  again,  as  then  divided  into 
fifteen  lots.  In  the  beginning  of  September  1800  tiie 
auctioneer  again  surveyed  the  estate  in  person :  thcj 
former  survey  having  been  made  by  a  clerk ;  and  the 
amount  of  the  second  valuation  was  33,386/.  That  va- 
luation was  first  produced  to  the  solicitor  of  Mr.  Butter 
in  the  beginning  of  1801 :  the  auctioneer  having  bever. 
before  communicated  the  fact  to  Mr.  Butter  or  any  other 
person. 


r«95] 


After  th^  answers  were  put  in  Mrs.  Butter  died ;  not 
leaving  any  children*  A  supplemental  bill  was  filed; 
claiming  the  relief  agaip^  Mr.  Butter. 

The  Sottciior  General,   Mrl  Richards,  Mr.  VTiban, 

and  Mr.  Hart,  for  the  Plaintiff. 



The  defence  to  this  bill  rests  upon  inadequacy  of 
consideration  and  misinformation  as  to  the  value  of  the 
estate ;  imputing,  not  any  fraud  to  the  PJaintiff*,  but  want 
of  care  and .  attention,  and  mismanagement,  to  the  agent 
of  the  Defendant.  Inadequacy  of  value  may  with  other 
circumstances  raise  a  presumption  of  fraud;  but  in  a 
transaction  like  this,  the  conduct  of  the  purchaser  unim- 
peached,  no  advantage  taken  of  youth,  distress,  &c.  no 
relation  or  confidence  between  them,  the  Defendant 
consulting  those,  qualified  to  give  him  the  best  advice, 
every  circumstance  .removing,  instead  of  raisings  suspi- 
pon,  mere  ifmdequacy  cannot  induce  the  Court  to  with- 
hold 
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hold  a  specific  performance.  What  constitutes  inado* 
ifuacy  of  price?  Where  ia  the  line  to  be  drawn?  Upon 
<a  subject  so  vague;  indefinite,  and  micertainf  it  is  isk^ 
possible  to  draw  any  rule.  In  the  last  case  of  that  n»» 
tore,  WUie  v.  Damon  (90),  your  Lordship  affirmed  Loud 
Rosslyf^^  decree;  but  upon  a  very  different  ground; 
that  the  only  witness  was  interested ;  holding  upon  the 
<>ther  point,  that  the  discretion  must  be  exercised  upon 
principles,  that  will  bear  the  test  of  application  to  other 
caseft ;  and  in  the  first  decree  Lord  Rosslyi  even  felt  the 
necessity  of  taking  into  consideration  some  circumstances 
of  as  equitable  nature ;  observing  upon  the  place  and 
time  of  sale.  In  MorHmer  v.  Capper  (  91 )  Lord  Thurlbw 
mentions  a  case,  where  the  consideration  w^  only  onev 
tenth  of  the  value,  and  yet  a  specific  performance  was 
decreed.  Reverse  the  case;  and,  if  any  principle  of 
this  nature  exists,  suppose,  more  than  the  value  was 
given  by  a  purchaser:  the  answer  would  be,  Capeai 
emptar :  he  must  look  to  the  estate ;  and  the  same  {Nriii- 
*  ciple  must  apply  to  the  other  party  to  the  contract.  In 
Griffith  Y.  Sprailey (92)  the  words  of  Lord  Chief  Jus- 
tice Eyre  were^  that  inadequacy  is  certainly  a  badge  of 
fraud;  but  is  in  itself  no  solid  ground  jof  relief.  Can 
the  Court  sit  to  judge  of  the  proportion:  that  is,  of 
the  degree  of  convenience  to  one  party,  tad  inconve- 
nience to  the  other^  resulting  fi«om  the  per£bnnance  of 
the  contract?  Suppose  a  contract  for  the  whole  car^o 
of  a  ship : ,  could  the  objection,  that  it  had  been  disr 
posed  of  by  retail  at  a  considerable  proi^t,  be  maintained  ? 
It  did  not  suit  Mr.  Butler  to  treat  with  the  tenants  for 
the  separate  parts ;  and  the  objection  is  merely,  that  the 
retail  price  has  turned  out  more  productive  than  thfe 

wholesale. 


IBB4. 


MORTliOCV 


[♦«96J 


(90)  Ante,  Vol.  Vf  I,  90; 
see  the  note,  VIII,  137. 
fimrowes  v.  Lock,  post,  470. 

(01)  iBro.C.C.  166;  see 


page  15B.   Ante,  Vol.  1, 21flp 
Post,  XIII,  103. 

(02)  2  Bro.  C.  C.  179,  ». 
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wholesale.  A  Plaintiff  has  as  much  right  to  the.perfohn? 
ance  of  an  agreement^  if  fair,  and  within  the  rules  of 
the  Courts  as  to  any  other  rehef.  It  is  regulated  by  the 
same  sort  of  discretion,  depending  upon  precedents  and 
rules  established ;  and  the  Court  has  for  150  years  been 
in  the  habit  of  exercising  this  jurisdiction.  The  prin- 
ciple: is  stated  clearly  in  Betteswarth  v.  The  Dean  and 
Chapter  of  St.  Paul's  ( 93 ). 


'  But,  if  inadequacy  would  do,  it  is  not  made  out  r  for 
the  re-sale  by  the  Plaintiff  was  in  a  very  different  man- 
ner, and  upon  very  different  terms  from  those,  upon 
which  he  purchased:  a  sale  in  lots:  no  deposit;  with 
•all  the  hazard,  attending  such  a  mode  of  sale ;  and  ac- 
commodation given  as  to  the  payment.  The  difference 
may  also  be  accounted  for  by  the  circumstance,  that  the 
re-sale  was  to  the  tenants  upop  the  spot ;  most  likely^ 
not  merely  upon  the  Pretium  affectioniSf  but  having  an 
interest,  to  give  a  higher  price. 

# 

* 

[  S97  ]  As.  to  the  circumstances,  under  which  this  relief  is 

jBOUght,  by  the  death  of  Mrs.  BuUer  without  children 
the  interest  of  the  trustees  is  gone;  and  the  Plaintiff 
is  entitled  to  the  benefit  arising  from  that  accident:  but, 
if  the  interest  under  the  trust  is  not  to  be  considered  as 
out  of  the  question,  having  given  Mr.  BuUer  a  right  to 
act  for  them,  they  are  bound  by  his  acts. 

Mr..  RomiUy  and  Mr.  Leach,  for  the  Defendant, 
Mr.  BfdleTf 
Admitting,  that  this  agreement  is  perfectly  fair,  that 
no  fraud,  misrepresentation,  or  misconduct,  can  be  im- 
puted to  the  Plaintiff,  yet  this  agreement  ought  not  to  be 
specifically  performed :  first,  upon  the  single  ground  of 
great  inadequacy  of  consideration:    secondly,  this  case 

contains 


(93)  Set.  Cos.  Ch.  66.   3  Bro.  P.  C.  3B0. 
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contains  other  circum^tancesi  moat  material ;  which  niake  ,1804. 
it  unfit  for  a  Court  of  Equity  to  decree  a  performance* 
With  reference  to  the  first  point,  refusing  the  decree 
your  Lordship  will  act  in  conformity  to  rules  of  equity, 
tecognieed  by  a  great  number  of  your  predecessors,  a^d 
a  late  decree  by  a  very  experienced  Judge  in  Equity. 
The  only  authorities,  that  have  been  mentioned,  axe  White 
V.  Damon,  and  the  case,  mentioned  by  I^ord  TAurlqw  in 
Mortimer  v.  Capper.  Subscribing  entirely  to  the  djoctrin^ 
laid  down  by  your  Lordship  in  the .  former  case,  it  conr 
tains  nothing,  that  has  relation  to  this.  Your;  Lordship 
expressed  yourself  in  a  most  guarded  manner ;  confining 
your  observations  to  the  case  of  ^  sale  by  public  auction. 
Certainly  there  is  great  reason  to  be  surprised  at  Lord 
Rosslyn's  decision:  but  his  opinion,  th^t  even  in  that  cas^ 
a 'performance  could  be  refused,  marks  strongly  what  he 
would  have  thought,  if  the  sale  had  been  by  private  con^ 
tract.  Sales  by  auction  are  of  a  very  peculiar  nature: 
a  sort  of  contract  with  the  public,  that  the  article  shall 
be  sold  for  whatever  is  oflfered,  however  inadequate. 
Upon  that  ground  it  has  been  held  at  law,  and  that  has 
*  been  followed  in  equity,  that  employing  persons  to  bid  [  *S98  1 
on  behalf  of  the  vendor,  with  a  view  to  enhance  the » 
price,  is  a  fraud  ( 94  )•  There  piust  be  competition.  The 
vendor  takes  the  benefit  of  that;  and  contracts  ^  §qr( 
of  engagement  of  public  faith,  tb»t  he  will  let  it  go  at 
whatever  shall  be  offered.  There  must  be  some  reci- 
procity. If  the  purchaser  cannot  enforce  the  contract^ 
where  the  price  is  too  litfle,  neither  ought  t\\e  vendpf^ 
where  it  is  too  much. 


It  is  impossible  to  proceed  upon  the  authority  of  th^ 
case,  mentioned  in  Mortimer  v.  Capper*  A  most  impor- 
tant distinction  upon  the  subject  of  contracts,  that  Courts 
of  Equity  have  always  made,  between  ordering  a  contract 


to 


(94)  See  ante,  Coiio%  v.  Parwms,  Vol.  Ill,  625,  n. 
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to  be  rescinded  and  decreeing  a  specific  performance,  m 
disregarded.    It  has  been  long  settled  certainly/  that  in- 
adequacy of  consideration  is  not  a  ground  for  decredng 
an  agreement  to  be  delivered  op  to  be  cancelled,  except 
perhaps  in  the  instance,  put  by  Lord  ThurhWf  where  it 
is  so  gross  as  to  excite  an- exclamation  (95).    This  distinc- 
tion has  been  frequently  forced  upon  the  Court  by  a  bill 
lor  the  specific  performance  of  an  agreement,    and  a 
cross  bill  to  have  it  delivered  up  to  be  cancelled;  and 
the  Court  has  refused  to  rescind  the  agreement,  on  the 
ground,  that  it  was  not  obtained  by  fraud ;  and  has  also 
disnussed  the  other  hiH:  Savage  v.  Tajflor{96).    It  is 
stated  every  where,  that  the  jurisdiction  of  equity  upon 
specific  performance  b  discretionary:  not  capricious,  and 
imrestrained   by  any  rules;   but,  adopting  your  Lord- 
ship's expression  (97  )  iaWhiie  v.  Daman  :  *'  It  must  be 
'*  regulated  upon  grounds,  that  will  make  it  judicial.'* 
It  is  not  to  be  admitted,  that  it  is  a  discretion,  to  be  exr 
♦ercised  upon  such  certain  and  precise  rules,  that  it  can 
be  known  previously,  what  will   be   the  decision.    AB 
your  Lordship's  predecessors  have  frequently  stated,  that 
a  performance  shall  not  be  decreed  of  an  unreasonable, 
unconscionable,    or  a  hard,  agreement.     It  is  scarcely 
possible  to  find  expressions,  admitting  greater  latitude 
or  more  viEigue:  yet  those  expressions  have  been  adopted, 
among  other  greiit  J||pidges,  by  Lord  HardunckCf  in  The 
OUtfqf  London  v.  Nasfi{98) ;  who  said,  the  most  material 
objection  for  the  Defendant  was,  that  the  Court  is  not 
obliged  to  decree  a  specific  performance ;  and  will  not, 
where  it  would  be  a  hardship.    The  Court  refusing  a9- 
sistance,  considers,  that,  the  party  is  not  without  relief; 
Aough  he  cannot  have  that,  which  is  considered  as  more 

effectusi 


(96)  Ante,  Vol.  VI,  273. 
VnderhiU  v.  Harwood,  ante, 
200. 

(Oe>  Fun.  284.  The  Star- 
^lUi  of  TowHskend   v.  StUH" 


groom^  ante.  Vol.  VI,  928^ 
Pdst,  XVI,  83. 

(07)  Ante,  Vol.  VII,  3*. 

(90)  1  Kei.  \%, 
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efl^tual  and  bettet  than  damages*  The  ground,  upon 
which  this  relief  was  originally  granted,  was,  that  H 
was  conceired  a  more  effectual  remedy,  as  it  is  hi  given 
cAen,  than  damages:  but,  applied  to  many  difiei^nt 
<taes,  it  is  a  much  more  imperfect  remedy;  and  flrom 
some  late  instances  does  not  appear  in  so  favoturabl^  a 
light;  as  the  case(99)  of  a  man,  whose  object  was  to  bd 
^  freeholder  of  Essex^  contracting  for  an  estate,  whicfa» 
diough  situated  on  that  side  of  the  river,  turned  out 
to  be  in  Kent.  Other  cases,  familiar  in  the  exercise  of 
diis  jurisdiction,  make  the  wisdom  of  carrying  this  re-" 
lief  to  the  extent^  to  which  it  has  gone,  very  questionable^ 
It  frequently  happens,  that  a  purchaser  will  neither  take 
the  tide,  nor  give  up  the  contract ;  but  insists,  that  the 
title  shall  be  tried  in  a  Court  of  Equity ;  and,  if  it  prove* 
good,  he  wiO  take  the  estate :  if  bad,  so  much  the  worse 
for  the  vendor.  This  Plaintiff's  object  in  this  contract 
was  plainly  money  only:  not,  to  keep  possession  of  thiif 
estate*  Money  therefore  wUl' answer  his  object  better 
than  a  specific  performance;  the  only  effect  of  which^ 
*  from  the  mode,  in  which  he  proceeds,  will  be  to  put  a 
sum  of  money  in  his  pocket.  The  Court  also  never  will 
make  a  decree,  the  effect  of  which  will  prove  the  seedi 
of  future  suits;  and  the  consequence  of  tiiis  decree 
must  be,  supposing  Mrs.  BuOer  was  fiving,  a  suit  against 
the  trustees  for  a  breach  of  trust;  who  might  bring  an 
action  against  the  agent  for  damages  on  account  of  his 
negligence. 


1804» 


MORTLOCit 

Buiiunu 


[♦8(X>I 


One  of  the.  cases  of  madequacy  of  value,  is  a  late 
decision  at  die  RoUsg  by  Lord  Ahanley:  Day  v.  Nem^ 
imfi(lOO),  upon  the  11th  and  12th  of  December,  179^ 
by  original  and  cross  biU.  The  original  bill  prayed  thife 
specific  performance  of  an  agreement  for  the  sale  of 
an  estate,  of  the  value,   as  represented  on  one  hand  of 

9or 


(1)  Site  ante,  VolVI,  678 ; 
and  the  uote. 


(too)  Stated  by  Mr.  Romilfy 
from  his  own  note* 
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9  or  10,0001:;  and,  on  the  other,  only  500Q1L  The, 
contract  was  for  GOOOI.  down,  and  14,000<L  at  the  death 
of  a  life,  aged  65*  Lord  Alvamley  said,  it  was  not 
^  case  of  actual  firand;  but  it  was  insisted,  the  bac^ 
gain  was  grossly  inadequate;^ and  the  [inadeqopcj  wa^. 
veiy  great:  it  was  impossible  upon  the  whole  evidence 
to  make  the  estate  to  be  worth  mcnre  than  10,OQQ£.. 
though  he  would  not  decree  the  contract  to  be  deUvered 
up^  he  was  satisfied^  he  ought  not  to  decree  a  perfiwnH. 
ance;  the  Court  would  decree  neither  the  one  nor  the, 
other :  the  only  inconvenience  of  not  delivering  up  the 
contract  would  be,  that  an  action  would  lie  for  damages*. 
XiOrd  Abamlejf,  then  adverting  to  Nott  v.  Hitt  (l), 
Berny  v.  PUt{^\  &c.  desired  to  have  it  understood,  he 
^id  not  mean  to  disturb  the  cases,  where  advantage  waa 
taken  of  necessity ;  adding,  that  there  was  no  su^  cir- 
cumstance in  that  instance ;  and  that  upoq  the  whole  he 
t'was  not  warranted  either  to  decree  a  specific  perfonn 
ance,  or  to  deBver  up  the  contract;  and  therefore  dia^ 
missed  both  biQs. 


In  TMy  v.Peers{S)  Lord  Chief  Baron  Eyre 
himself  thus:  '*  Laying  out  of  our  consideration  all  dr- 
'*  cumstances  of  firaud,  the  Court  upon  the  more  con- 
''  sideration  of  its  being  so  hard  a  bargain  will  not  en- 
''  force  it.**  Baron  T%omton  said,  that,  if  there  was  no 
cross  bill,  and  no  circumstance  of  £raud,  the  Fbandff 
would  not  have  been  entitled  to  relief:  the  consideration 
was  not  one-third  of  the  value:  but  upon  the  cross  bill 
it  was  a  case  oC  clear  firaud.  In  Kiem  v.  Siukdey{^)  die 
decree  must  have  been  reversed  upon  die  inadequaqr 
and  unreasonable  terms  of  the  bargain;  for  the  circum- 
stance, that  the  title  was  not  made  out  by  the  day,  cer- 
tainly 


(1)  Wem.  107- 

(2)  ^Venu  14. 

(»)  In  the  Court  of  Excho- 


qaer,  1791.  ated  by  Mr.  Jbh 
mUly  firom  hn  own  note. 

(4)r  2  i?ro.  P.  CLaee. 
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tainly  was  hot  a  grbufid  for  refusing  a  peVfoiteahoe; 
Squire  v.  Baker  {5\  from  the  MSS.  Table,  takeh  frok 
the  Index  of  Lord  Harcourt,  is  another  authorityi  that 
an  unreasonable  agreement  shall  not  be  execute  ^  but 
the  party  may  make  the  most  of  it  at  Law«     Young  r* 
Clerk {6)  supports  the  general  doctrine,  that  this  Ciourt 
ii  not  bound  to  decree  a  specific  cxecutii^n  of  Articles, 
where  they  appear  to  be  unreasonable ;  or  where  it  would . 
be  unjust  or  unconscionable  to  assist  them*    In  Buxtoik 
T.  Listef  (  7  )    Lord  Hardwicke's  words    are   extremely . 
strong;  declaritfg,  that  nothing  is  more  established  thad 
thali  every  agreemenft  of  this  hind  ought  to  be  eertaini , 
fair,  and' just  in  all  its  parts :  if  toy  of  those  ingredients 
are  wanting,  the  Court  will  not  decree  a  specific  perform^ . 
ance :  for  it  is  in  the  discretion  of  the  Court,  whether 
they  will  decree  a  specific  performance ;  as  otherwise  a 
*  decree  might  be  made,  which  would  tend  to  the  ruiii 
of  one  party  ( 8 ). 


180C 

MORtLOC< 
SULLBll. 


[  •808] 


It  is  not  sufficient  to  say,  these  rules  are  vague  and 
indefinite,  if  they  have  been  acted  upon*  Jb  a  case^ 
where  there  is  a  clear  remedy  at  Law,  where  the  oidj. 
question  is,  whether  Equity  shall  give  that  ^xtraordinai^ 
assistance,  which  b  not  of  very  antient  origin,  there  ia 
no  great  inconvenience  in  deciding  upon  the  particular 
circumstances ;  as  this  Court  is  obliged  to  do  upon  costs, 
and  in  many  other  cases,  which  must.be  lef^  to  .an.'in*. 
defined  discretion;  and  .there  is  no  more  difficulty  in 
deciding  upon  the  point  of  adequacy,  than  what  is  rea* 
sonable,  or  imreasonable  $  conscientious^  or  unconscien-^ 

tious;  just,  or  unjust. 

.  •         * 

Then,  with  reference-  to   the   cxrcumstailces  of  ttua^ 
•case:  within  two  months  after  the  agreement  with  the 

Plaintiff; 


(5)  5  Ft».  549. 

(6)  Pre.  Ck.  63a. 


(7)  3il#iL  8a3.     . 

(8)  9Atk.  385,386. 
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1804.         Pkuntifi^  and,  before  he  could  be  called  upon  to  execute 
Itf  )ie  has  contracted  to  sell  for  nearly  35,000/.  a  part  of 
Ih^  eatfite,  for  which  he  was  to  give  only  ^,500/.    Cer* 
Aaiply  the  second  sale  w|»  under  di&rent  circumstances ; 
JB  lots;  th^  payment  by  instalments;  and  part  of  the 
sooney  to  remain  on  mortgage.     But   the   instalments 
were  to  be  received  in  1801,  in  Marci,  Matf,  Jtmeg 
and  September  f  and,  allowing  for  all  the  advantages,  it 
is  impossible  to  say,  there  was  not  great  inadequacy. 
The  purchasers  were  but  seven  in  number.    It  was  not 
therefore,   as  represented,   retailing  the   estate  to  the 
tenants;  and,  if  the  advantage  is  to  be  attributed  to  a 
sale  in  lots,  it  must  be  recollected,    that  by  the  ori« 
I^Qal  plan. of  sale  the  estate  was  divided  into  fifteen  lots« 
No  evidence  of  surveyors  is  produced:   but  what  can 
be  more  unsatisfiu^ry  ?  Can  the  Preiium  qffectiams  be 
I  ^SOS  }      1^ supposed  to  influence  so  many  persons?   Some  circunn 

s^ces,  of  a  very  important  nature,  appear  up<m  this 
evidence.    There  is  not  the  least  doubt,  that  the  auc- 
tioneer has  conducted  himself  with  a  degree  of  negli- 
gence so  gross,  that  an  action  would  lie.    When  ad 
agent  has  conducted   himself   in   that  manner,  will  a 
Court  of  Equity  enforce  the  contract  against  the  prin* 
cipal;  compelling  him  to  have  recourse  to  that  remedy; 
the  purchaser  also  having  a  right  to  sue  the  agent,  if 
not  authorised  to  sell  to  him?    Will  the  Court  make 
such  a  decree,  where  the  effect  will  be  to  give  a  great 
advantage  to  a  third  person,  arising  entirely  from  the 
gross  negligence  of  an  agent?   A  second  valuation  waa 
made  by  this  agent,  amounting  to  above  6000/.  more  than 
the  former.     Of  that  he  makes  no  commimicatiOn  t  but 
with  that  information,  acquired  at  the  expence  of  the 
vendor,  in  his  possession,  he  signs  a  contract^  at  the 
former  valuation. 


Hitherto  the  case  has  been  considered,  as  if  Mr.  Butter 
had  been  treating  for  an  estate  of  his  own.     But  it 

must 
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miiflt  also  be  considered  with  reference  to  tbe  trust. 
The  trustees  ought  to  have  coost^Jted  Mrs.  Buffer,  and 
also  to  have  considered^  what  was  her  hiterest  upoii  the 
subject.  T^e  agent,  apprised  of  the  circumstanceSi 
takes  upon  himself  to  act,  without  guarding  the  ooih 
.tract  with  the  approbation  of  the  trustees ;  and  thereby 
undertakes  the  duty  of  trustees,  to  take  care  that  no 
cpHtract  shall  be  eqtered  into,  that  b  not  advantageous 
to  the  trust  Would' not  the  trustees,  actii^  in  this 
manner,  have  been  considered  guilty  of  a  gross  uid  fla- 
grant  breach  of  trust?  Will  the  Court  execute  a  contract 
obtained  by  a  breach  of  trust  ?  A  Plaintiff,  seeking  this 
extraordinary  relief,  must  make  put  a  case,  entitling 
him  to  it;  and  it  is  not  enough,  that  he  has  a  legal 
contract;  and  that  his  conduct  has  been  such,  that  the 
^  Court  will  not  interfere  to  deprive  him  of  it.  For  this 
purpose  his  conduct  must  appear  to  have  been  fair,  just, 
reasonable,  and  conscientious.  In  this  particular  branch 
of  jurisdiction,  it  is  necessary  to  have  recourse  to  the 
Arbitrium  Boni  Viri^  which  has  been  erroneously  sup- 
posed the  general  standard  in  this  Court.  These  cir- 
cumstances present  an  extreme  case ;  and  it  is  not  ne« 
cessary  to  have  recourse  to  general  doctrine.  If  the 
trustees  had  improvidendy  employed  some  person  to 
contract  for  them,  and  before  execution  had  discovered, 
that  the  value  was  5000/L  more,  ought  they  not  to  have 
acquainted  Mrs.  Buffer  of-  that ;  and  would  she  under 
that  representation  have  consented  to  the  «ale ;  witibout 
which  consent  they  had  no  authority  to  convey?* 


IBMw 


Buujai. 


[^aftlj 


But,  upon  the  Statute  of  Frauds  (9),  there  was  no 
valid  contract  of  the  trustees  by  their  authorized  agent. 
The  Plaintiff  has  not  proved  such  authority;  and  tke 
admissions  of  the  answer  do  not  supply  the  want  of 
evidence.'     Lord  Hardwicke  states,  that  he,  not  only 

never 


(9)  SUt^SOCA.  II,  €.3. 


r. 
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18M.  never  anlliuiued  fim  agOft,  bat  did  not  know  he  Vds 
eoaraked,  tiB  long  ^^er  dus  oontraetwas  entered  into; 
and  the  lepttJCBtlioa  of  Ae  other  tnutees  is,  that 
they  never  consaalcd  to  any  thing  YnA  Mr  BuUer's  de- 
sire, generaDj exppeaae^ff  to  adii  nodiing  in  their  ad- 
nussaoDs  inqmrting  dicir  eonaent  to  make  this  person 
dieir  andiorised  i^enl,  so  as  to  Knd  them^  The  effect 
is  notliing  more  than  a  wwimiiration  of  the  desire  of 
Mr.  and.  Mrs.  BuBer  to  sdl ;  and  their  answer,  that, 
if  the  diing  is  adTisaUe,  diey  will  not  object  What 
other  answer  could  they  give?  They  could,  not  object 
to  the  desire  to  sell:  bat  their  consent  to  that  does 
not  bind  them  to,  or  iApBcate  them  in,  the  terms  of 
the  sale. 

[  305  ]  77le  Lord  Cha^ceixori 

In  this  very  important  cause  one  or  two  cases  may 

deserve  consideration.    In  Twimttg  r.  Mortice .( 10)  there 

was  no  pretence  in  the  evidence  of  any  contract   by 

Blate,  that  he  should  bid  for  the  vendors*    Lord  Kenyan 

No  specific       said,    this  Court  is  not  bonnd  specifically  to   execute 

performance,     every  contract ;   and  if  there  was  any  sort  of  surprise, 

if  any  surprise,  that  made  it  not  fair  and  honest  to   call  for  an  exe- 

maxmg  ic   not  ^ution,  he  would  not  pve  the  extraordinary  relief  of 

..  ^      .  ^  a  specific  performance  (11):  ndther  would  he  order  the 

the  Plaintiff  '  contract  to  be  deUvered  up :  but  would  let  the  purchaser 

left  to  Law.        S^  ^  ^^'    ^^^  ^^J  ground  theie  was,    that  Blake^ 

who  purchased  for  7wfiitii|^,  having  been  the  Solicitor 
for  the  vendors.  Lord  Kenyon  was  satisfied,  his  bidding 
had  damped  and  chilled  the  sale;  creating  a  suspicion, 
that  he  was  a  puffer;  and  though  there  was  no  evidence, 
that  the  estate  would  have  brought  more,  he  thought  that 
circumstance  a  very  sufficient  ground  for  refusing  a  speci- 
fic performance.  There  is  another  case,  in  which,  I  think. 

Lord 

(10)  2  Bro.  a  C.  326.  ^  IValk.  74.     Mariin  ▼.  Mii- 

(11)  Bridger  v.  Rice,  1  Jae.     ckcU,  2  Jac.  ^  Wallu  413. 
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Lord  Alvanley  was  right:  Emery  v.  Wase  ( 12)«  Upon  the 
appeal,  I  adopted  Lord  Alvanleys  opinion,  that  it  is  not 
incumbent  upon  this  Court  to  decree  a  specific  performance 
in  a  case,  where  such  a  circumstance  as  a  careless  valua- 
tion was  likely  to  lead  to  harsh  consequences,  upon  that 
singular  doctrine  of  this  Court,  that  a  husband  must  go  to 
ga^l,  if  he  cannot  procure  his  wife  to  concur  in  the  act^ 
for  which  he  had  contracted.  The  Marquis  of  Toums- 
hendv,  Stangroom  {13)  also  contains  something  relati^p 
to  this  subject ;.  and  upon  all  the  cases  there  is  not  ttie 
least  pretence  for  saying,  this  Court  must  either  execute 
the  agreement,  or  order  it  to  be  delivered  up  i  for  the 
whole  doctrine  of  the  Court  has  gone  upon  the  contrary 
of  that  Lord  Thurlaw  used  to  refer  this  doctrine  of 
^  specific  performance  to  this ;  that  it  is  scarcely  possible, 
that  there  may  not  be  some  small  mistake  or .  inaccuracy ; 
as  that  a  leasehold  interest^  represented  to  be  for  21 
years,  may  be  for  SO  years  and  nine  months :  some  of 
those  little  circumstances,  that  would  defeat  an  action  at 
Law ;  and  yet  lie  so  clearly  in  compensation,  that  they 
ought  not  to  prevent  the  execution  of  the  contract  (14). 
But  that  has  been  extended  to  a  great  length  in  this 
Court.  The  rule  is  clear  enough :  but  the  application  in 
each  particular  case  must  depend  upon  the  discretion  of 
the  Judge.  It  is  like  the  case  of  fraud.  The  rule  is, 
that  this  Court  will  set  aside  a  bargain  for  fraud ;  but 
the  Court  has  never  ventured  to  lay  down»  as  a  general 
proposition,  what  shall  constitute  fraud. 


1804. 


MORTLQCK 
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[  ♦806  ] 

Small  mistakes 
or  ioaccnracies 
in  a  contract 
are  the  sabject 
of  compensa- 
tion :  bat  that 
has  been  ex- 
tended to  a 
great  length. 


The 


(12)  Ante,  Vol.  V,  846; 
yill,  605.  See  the  notes, 
V,  754,  849. 

(13)  Ante,  Vol.  VI,  328. 
Post,  XIII,  135.  Uaner  v. 
Readf9Mod.W,    Suffd.  Law 

Vol.  X.  U 


of  Void,  and  Pwr.  123,  5di 
edit 

(14)  Cakraft  v.  BojOuek, 
ante,  VoL  I,  221.  See  the 
note,  226. 
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The  Solicitor  General^  in  Reply. 
The  well  known  distinction  between  decrees  to  re- 
Bcind  and  to  enforce  contracts  does  hot  apply  to  a  case 
like  this;  which  rests  upon  inadequacy  alone.     WkS^ 
T.  DtMon  contained  many  other  circumstances :  the  dii^ 
tress  of  the  Tendor,  the  time  and  plac6  of  sale,  notide 
to  the  viendor,    but  no  consent  by  him.      The  oiber 
authorities  referred  to  are  also  inapplicable^  amountmg 
e^y  to  this ;   that  a  person,  coming  with  an  equitable 
title,  must  shew,  that  it  has  been  fairly  obtained ;  and 
the  description  of  the  contract,   as  hard,  unreasonable, 
and  unconscientious,  is  referred  to  the  conduct  of  the 
person  seeking  relief.      In  Day  v.  Newman  there  must 
have  been  more  than    mere  inadequacy  of  price ;   and 
the  cases,   referred  to  by  Lord  Alvanley,  of  an  uncon- 
scientious bargain  with  an  expectant  heir,  are  upon  a 
diflerent  principle.    The  case  in  the  Court  of  Exchequer 
was  upon  an  agreement  as  to   stock;  which  does  not 
stand  upon  the    same    ground    as  Land.    The  MSS. 
*  Table,  attributed  to  "Lord  Harcourt,  are  not  eiltitled  to 
any  credit  (15).    None  of  the  circumstances,  upon  which 
the  relief  of  specific  perfonluuice  has  been  denied,  afibct 
this  Plaintiff.    No  misrepresentation,  no  oppression,  can 
be  imputed  to  him.    This  Defendant  had  all  means  and 
opportunity  of  information  as  to  the  value.    In  such  a 
case  there  can  be  no  reason  for  the  exercise  of  that  dis- 
cretion, that  must  be  resorted  to  upon  subjects  of  an 
uncertain  nature  ;  as  costs ;  which  are  necessarily  so  from 
the  number  of  parties,  and  the  variety  of  interests ;  which 
liot  being  the  subject  of  contract,  do  not  admit  an  abso- 
lute rule,  depending  upon  a  known  and  fixed  principle. 
In  the  cases  of  annuities  the  nature  of  the  transaction, 
generally  with  distressed  persons,  induces  the  Court  to 
investigate  it  with  great  strictness.    Emery  v.  Wase  was 
the  case  of  married  women ;  and  had  another  peculiar 
circumstance,  that  the  value  was  to  be  ascertained  by  an 

arbitrator ; 
(IS)  Aiit0,  Yd.  II,  169;  III^  627. 
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arbitj^ator;  who  was  the  agent  for  both  parties.  The 
principle,  admitted'  by  your  Lordship  upon  the  appeal, 
18  sufficient  for  this  case.  As  to  the  objectk>n  upon  the 
Statute  of 'Frauds,  thecase.  iff  put  by  die  supplemental 
trill  h8  Ae  contract  of-  Mr.  Bulkr;  and  there  is  no 
doubt,  Aat  theHg^nt'Wio  authorised  by  him.  There 
#BB  nothing  to  suggest  to*  the  Plaintiff,  that  ihe  property 
was  settled,  until  the  objection  made  by  the  trustees 
to  execute  the  cbnveyance.  Mr.  ^BnHer  having  made 
this  contract,  cannot  avail  himself  ^of  arguments,  that 
would  have  been  competent  to  the  trustees;  that  there 
was  Hot  sufficient  authority;  and  that  it  would  have  been 
a  breach  of  trust. 


1804. 


MORTJUOC^ 

.V. 

BVULEB. 


The  Lard  Chancellor. 
This  case  ik   extremely  unportant,   not  only  to   the 
partieis,  but  also  to*  the  geiteral  interests  of  justice,  as 
^  administered  in  this  Court.     There  is  nothing  in  the 
circumstances,  that  could  induce  me  to  think,  the  Plaintiff 
could  be  restrained  from  usitig  all  the  remedies  he  might 
have  at  Law ;  if  a  bill  had  been  filed  to  have  the  contract 
delivered  up.    It  is  much  too  late  to  discuss  now,  whe* 
ther  this.  Court  ought  to  order  a  contract,  that  it  would 
hot  specifically  perform  to  be  delivered  up,  and  to  decree 
the  performance  of  a  contract,  which  it  would  not  order 
to  be  delivered  up;  for  the  distinction  is  always  laid 
down,   that  there  are  many  cases,  in  which  the  party 
has  obtained  a  right  to  sue  upon  the  contract  at  Law, 
and  under  such  circumstances,  that  his  conscience  cannot 
be  affected  here,  so  as  to  deprive  him  of  that  remedy^ 
and  yet,   on  the  other  hand  the  Court,  declaring,  he 
ought  to  be  at  liberty  to  proceed  at  Law,  will  not  actively^ 
interpose  to  aid  him,  and  specifically  perform  the  con- 
tract.    Turning  V.  Mortice,  and  many  other  cases,  are 
of  that  ^brt. 


[♦308] 


'It  is  necessary  to  advert  very  particulariy  to  .the  cir*' 
cumstances  of  this  case.    In  a  trust  of  this  nature,  the 
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most  improiodent  course,  that  can  be  adopted,  is  to  en- 
trust the  tenant  for  Ufe  with  the  execution  of  such  a 
power  as  this;   for  it  is  generally  the  interest  of  the 
tenant    for   life  to  convert   the   0^tate   absolutely  into 
money,  either  with  a  view  to  sell  another  estate  to  his 
fiunily,  or  for  the  ordinary  purpose  of  getting  a  better 
income  during  his  life.    The  mode  of  settlement  there- 
fore in  such  a  case  is,  that  the  trustees  are  to  sell;  but 
not  without  calling  to  their  aid  all  fair  attention  to  the 
nature  of  the  subject,  and  the  convenience  of  the  £unily. 
They  are  to  sell  therefore  with  the  consent  of  the  hus- 
band  and  wife;    and,    as  she  is  a  purchaser  for  her 
future  family,  the  providence  of  the  settlement  farther 
requires,  that  the  fact  of  her  consent  and  approbation 
shall  be  evidenced  by  deed  with  two  witnesses.     'With 
^  that  consent  and  approbation,  necessary  to  protect  the 
interest  of  the  tenant  for  life,  the  trustees,  bound  to  a 
due  attention  to  the  interests  of  the  children,  have  the 
power  of  selling  for  such  price  as  shall  appear  to  them  to 
be  reasonable.    That  expression  must  be  construed,  at 
least  in  a  question  between  the  trustees  and  the  CesiuU 
que  Trust,  after  they  have  with  due  diligence  examined. 
The  object  of  the  sale  must  be  to  invest  the  money  in 
the  purcliase  of  another  estate,  to  be  settled  to  the  same 
uses;  and  they  are  not  to  be  satisfied  with  probability 
upon  that ;  but  it  ought  to  be  with  reference  to  an  ob- 
ject, at  that  time  supposed  practicable:  or,  at  least,  tlus 
Court  would    expect   some   strong  purpose  of   family 
prudence,  justifying   the  conversion,  if  it   is  likely  to 
continue  money.    The  character  of  the  parties  to  this 
transaction    is    quite    unimpeached.    All    the  trustees, 
meaning  to  act  properly,  make  Mr.  BuUer  their  agent : 
but,  the  trustees,  being  interposed  to  guard  against  what 
the  tenant  for  Ufe  may  propose,  he  ought  not  to  have  been 
agent  for  them.    The  conduct  of  flie  agent,  to  whom 
the  trustees  apply,  through  the  medium  of  Mr.  BuUer, 
to  sell  by  auction,   unless  he  could  sell  advantageously 
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by  private  contract,  is  most  unaccountable:  but  cer- 
tainly the  Plaintiff  is  not  concerned  in  that:  the  agent's 
advice,  if  an  offer,  from  S4,000/.  to  S7,000/.,  should 
be  made,  to  have  i  consultation;  also  recommending  a 
survey  in  the  mean  time:  a  declaration  therefore,  that 
it  would  not  be  a  provident  act  to  carry  the  estate  to 
sale  without  £Eurther  examination  of  its  value.  But  it 
does  not  rest  there.  He  might  afterwards  have  thought, 
the  value  had  been  satisfactorily  ascertained ;  and  that 
the  trouble  and  expence  of  a  farther  survey  was  unne- 
cessary.  But  that  is  not  so.  In  the  course  of  six  days 
transactions  take  place,  perfectly  without  example  even 
in  these  cases ;  where  difficidties  have  been  raised  by 
the  conduct  of  auctioneers.  A  valuation  was  actually 
^  made  between  the  6th  and  9th  of  September  ;  and  that 
valuation  raised  the  property  up  to  S3,386JL  Was  it 
not  a  most  important  part  of  the  duty  of  that  agent  to 
submit  that  fiust  to  the  vendors,  resting  upon  the  sane* 
tioned  opinion  of  the  very  agent,  to  whose  disoretion 
and  judgment  they  resorted,  to  direct  the  terms  of  this 
sale ;  instead  of  lettii^  them  judge  upon  the  speculationiB 
of  another  person,  what  more  might  be  obtained?  But 
it  does  not  rest  there.  Of  the  fact  of  the  valuation  no 
communication  was  nuide  until  January  or  February 
following. 


1804. 


MORTLOCK 
BULLBS. 


[  ♦510  ] 


There  is  evidence  of  inquiries  by  the  Plaindff  as  to 
the  value,  from  the  tenants,  and  all  sources  of  informa- 
tion. He  was  at  full  liberty  to  do  so ;  and  having  by 
all  just  means  informed  himself,  that  he  could  make  a 
lucrative  bargain,  might  honestly  contract  with  persoq^ 
at  arm's  length,  and  dealing  for  diemselves.  But,  on 
the  other  hand,  he  is  in  the  situation  of  a  man,  content- 
ing himself  with  a  contnu^t,  instead  of  a  conveyance ; 
and  it  is  to  be  considered,  whether  he  may  have  under 
the  circumstances,  not  only  relief  at  bw,  but  th^  far- 
ther relief  J  afforded  in  this  Court  by  a  specific  perform- 
ance. 
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The  anthoritjr 
of  the  agent 
may  be  by 
parol,  though 
the  agreement 
must  be  in 
writing. 


ance.  It  is  dear,  a  Plaintiff,  suing  at  Law  for  ^  dur 
mages,  or  in  Equity  for  a  specific  performance,  muat 
allege  a  conti*act,.  binding,  some  one;  and  where  a  mau 
is  imprudent  enough  to  deal  with  an  agent  foe  a  diixd 
person,  without  taking  care  to  see,  that  there  is  a  written 
authority  for  sale,  howoFcr  great  the  hardship,  the  an- 
swer to  his  demand,  both  in  law  and  equity,  is,  that  he 
has  dealt  with  a  person,  not  legally,  authorised*  The 
first  consideration  is,  whether  this  was  a  contract  for  the 
trustees  upon  any  thing  antecedent  to  the  date  of  it: 
Sdly,  has  it  become  their  contract  in  this  Court,  ccm^ 
necting  that  with  what  passed  subsequent  to  the  date: 
8dly,  if  it  is  the  contract  df  the  trustees,  in  either  vie^ 
^.  is  it  possible  for  this  Court  to  execute  it  ?  Upon  the  first 
point,^  in  order  to  make  it  .the  contract  of  the  trusteeSf 
the  Plaintiff  must  prove^  that  they  did -by  parol  authorise 
the  agent,  without*  farther*  consultation  with  them,  to 
seH  this  estate  in  this  manner,  and  at  this  price.  Ad- 
mitting that,  if  they  left  the  price  entirely  to  his  discre* 
tion,  in  a  question  between  them  and  the  purchaser 
they  have  given  authority,  I  must  find  that  authority 
given  specifically  by  all  the  trustees,  .or  some  one  em- 
powered expressly  and  clearly  to  pledge  their  authority. 
If  I  were  to  hold  it  given  in  this  case,  I  should  carry 
these  circumstances  to  an  extent,  that  would  make  the 
doctrine,  that  the  authority  may  be  by  parol  (16),  though 
the  agreement  must  be  by  writing,  the  most  mischievous 
evasion  of  the  Statute.  This  is  only  a  dechucation  of 
the  trustees,  that  they  are  ready  to  concur  in  Mr.  Sut- 
ler's primary  object,  a  sale ;  provided  the  estate  should 
be  duly  and  reasonably  sold.  It  is  in  no  way  possible  to 
9ay,  there  was  a  parol  authority,  in  the  sense  required 
by  the  cases,  to  enter  into  this  written  agreement 

Next, 


(16)  Ante,  Vol.  IX,  250,  and  the  nolo.    Post,  XYIII,  609. 
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.  Nexty  are  they  bound  by  their  subsequent  conduct;  as 
if  there  had  be^n  antecedent  authority.  Clearly  they  are 
j^Qt*.  The  trustees  never  had  the  approbation  of  th() 
]}i(3band  and  wife.  They  never  can  be  said  to  be 
jbpund  by  the  drafts. settled  by  the  solicitor;  and  in  th^ 
¥ery  patur^  of  the  sulgect  of  sale  there  was  a  circum- 
stance, giving  them  Locus  Panitentus,  the  mpment  they 
were  informed  there  was  a  question,  whether  the  price 
was  reasonable.  But,  supposing  them  bound,  that  will 
not  help  the  Plaintiff  to  the  relief  prayed;  for  I  am 
plearly  of  opinion,  their  conduct  was  a  breach  of  trust; 
|iot.  meaning  to  throw  any  imputation  upon  them ;  as  the 
transaction  was  very  likely  to  happen:  but  their  duty 
was  pot  tQ  execute  their  power  of  selling,  unless  they 
knew,  a  discretion  had  been  wisely  and  fully  exerted 
*  upon  the  point  of  reasonable  price ;  unless  they  were 
satbfied,  that  upon  that  point  no  reasonable  objection 
pould  be  made  with  reference  to  the  interests  of  Mr.  JSt^ 
fer,  Mrs.  JDu/Zer,  or  the  children,  who  might  come  into 
existence.  If  the  Court  had  been  called  upon  in  the 
life  of  Mrs.  JSuUer  for  a  specific  execution,  there  is  so 
little,  g;cound  for  it  under  these  circumstances,  that  on 
Jhe-coptrary  at  the,  suit  pf  the  Cestui^  que  Trust  the 
trustees,  yrould,  have  been  restrained  from  executing, 
^^e  ^question  as  to  the  interposition  of  the  Court  be- 
tvf^en  the  Plaintiff  and  Mr.  Bullef^yrould  have  been  dif- 
ferent. But  it  would  be  impossible  to  decree,  a  specific 
performance,  when  in  the  very  same  day  the  Court  might 
be  compelled  to  say,  it  would  be  a  breach  of  trust. 


1804. 


MORTLOCK 

r. 

BULLES. 


[  ♦sia  ] 


Next,  this  case  may,  I  think,  be  determined  upon 
ihe  circumstances,  without  going  very  accurately  into  the 
doctrine  as  to  inadequacy  of  value.  I  have  looked  into 
several  of  the  cases  upon  that  point ;  though  I  do  not 
mean  to  decide  upon  it.  Cases  also  may  arise,  in  which 
^circumstances,  having  a  di^erent  effect^  and  different  in 
their  natiure  from  inadequacy,  will  require  great  consi- 
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deration,  upon  the   question  of   specific  perfonnance# 
'Lord  RosslyHf  who  had  certauily  great  experience  in  this 
Court,  in  White  t.  Damon,  if  he  did  not  put  the  deci- 
sion upon  the  inadequacy  of  the  contract,  still  thought, 
diere  were  other  circumstances,  in  no  manner  connected 
with  the  conduct  of  the  vendee,  which  this  Court  ought 
to  attend  to  upon  the  subject  of  specific  performance;  and 
observed^  that  the  estate,  situated  at  Oosport,  was  sold 
at  Oarrawatf^ ;  at  a  time  too,  which  of  itself   might 
form  an  objection,  deserving  serious  consideration,  if  the 
place  had  been  proper.    I  do  not  go  far  into  the  dis- 
cussion of  the  questions,  the  principles  of  that  case,  so 
put,  may  furnish.    But,  taking  Lord  Rosdyn  to  have 
been  duly  of   opinion,  that,    if  an  auctioneer,  called 
*  upon  in  that  capacity  to  sell,  so  grossly  forgot  what  was 
due  to  his  employer,  by  selling  at  a  very  improper  tune 
and  place,  that  by  reason  of  that  negligence  the  pro- 
perty sold  for  half  its  value,  this  Court  ought  not  to 
decree  a  specific  performance;  so,  on  the  other  hand, 
you  must  consider  in  every  case,  constituted  of  circum- 
stances, furnishing  similar  objections,  how  much  is  due 
to  them ;  and  upon  the  circumstances  of  this  very  case^ 
supposing  the  Plaintiff  could  have  a  decree,  it  must  be 
considered,  whether  a  man  is  not  bound  by  the  contract 
of  the  auctioneer,   made  without  even  advertising  the 
property.    The  negligence  may  be  more  or  less  gross. 
Upon  the  principles,  that  have  been  ably  pressed  for  the 
Plaintiff^  if  a  person  is  to  have  a  specific  performance 
imder  such  negligence  as  this,  where  is  it  to  stop?    Upon 
that  ground  simply  I  should  hesitate  long,  either  with 
reference  to  the  trustees,  or  Mr.  BuUer  himself^  before 
I  should  state,  as  a  clear  proposition,  that,  where  the 
tide  to  a  specific  performance  is  founded  in  a  gross 
breach  of  trust  by  an  agent  to  his  principal,  a  Court 
of  Equity  would  assist  the  Plaintiff  in  the  purpose  of 
availing  himself  of  that  breach  of  trust;  and  whether 
the  principle  would   not  authorise  the  Court  to  leave 
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him  to  Law,  and  not  to  let  him  come  here  for  a  re- 
medy beyond  that.  There  are  dicia  enough  weU  to 
authorise  that. 

The  case  of  Twining  y.  Marricet  before  a  Judge, 
who  understood  the  doctrine  of  Courts  of  Eqiuty  as  well 
as  any  one,  is  an  authority,  that  much  less  would  do» 
There  is  no  comparison  between  the  circumstances  of 
that  case  and  this.  That  case  waa  free  fit>m  all  impu- 
tation upon  the  party.  •  It  was  no  more  dian  that  the 
vendors  had  employed  JSlaie  as  their  Solicitor.  When 
the  estate  had  been  brought  to  sale,  he  was  in  no  sense 
their  agent.  They  had  never  suggested  to  him,  nor 
^had  he  undertaken,  to  bid  for  them.  The  PlainiiflP, 
going  into  the  room,  hid  Blake,  as  a  friend  and  neigh- 
bour bid  for  him.  Lord  Kenyan  said,  as  his  bidding 
might  appear  to  the  persons  present  a  bidding  for  the 
vendors,  and  as  that  might  damp  the  sale,  that  formed 
such  an  impediment  to-  a  specific  performance,  that  the 
party  should  be  left  to  Law.  I  give  no  opinion  upon 
that  case:  but  it  is  infinitely  short  of  this,  which  goes 
this  length ;  that  the  vendor  has  by  the  silence  of  •  the 
agent  with  regard  to  the  last  survey  lost  all  opportunity 
of  dealing  with  the  knowledge  of  that  survey  by  the  agent 
himself,  and  of  the  fact,  excessively  material,  that  the 
estate,  if  sold  in  lots,  might  probably  produce  so  much 
more.  The  vendor  is  in  all  probability  full  as  much 
prejudiced,  as  the  vendors  in  Tkoifiing  v.  Mortice  were 
by  the  accidents  attending  that  sale.  My  opinion  there- 
fore is,  1st,  that  this  was  a  sale,  in  which  the  trustees 
had  not  given  lawful  authority  enough  to  contract  on 
their  behalf  within  the  Statute ;  and  therefore  are  not 
bound :  ^ly,  supposing,  they  had  given  sufficient  autho- 
rity, still,  considering  the  nature  of  their  interest,  this 
Court  could  not  have  compeUed  an  execution  against  the 
Cestui  que  trusty  if  they  had  been  Uving;  not  stating 

my 
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my  opinion. #8.  to  any  r^mpdj  the  Plaintiff  might  in  that 
case  have  against  the  trustees  for  damages. 


[  •815  3 


Nexty  if  this  contract  cannot  be  executed  against  the 
trustees^  can-  it  against  Mr.  BuUerf,  Firsts  what  decree 
would  have  been  mads,  if  this  cause  had  been  heiund^ 
not  uoi&t  these  circumstances,  bntj  while  Mrs.  B^Uer 
^aa  }xmg,  or  any  cMdren,  if  ^he  had  any?   The  sup- 
plementel  biU  does  not  vary  the  statement  of  the  ori- 
ginal bill  as  to  the  Dature  of  the  cqntract.     It  might 
have  been  put. as  th^  contract    liothof  the  ^trustees 
and  of  Mx.BuUer:  but  ibe  supplemeqtal  bill  ^aa  ney 
cessary^  supposing  the  contract  originally  to  have  been 
f.with  the  trustees  pnly;    for  it  mig)^^  happei;V    that, 
after  the  trustees  in  suph  a  cas^  had  entere4  into  a  due 
leontracty  binding  all  parties,  cii:cumstances  might  arise, 
that  might  prevent  them  from  carryiiig  it  into  execution; 
and  that  is  the  very  point  contended  by  this  supplemental 
hill;  stating  tmly,  that  they  had  only  an  estate  to  pre- 
serve   contingent  reiqaindere   during    the    existence  of 
the  niarriag^ ;  .and  in.  the.even^,^  that  has  l^ppened^ 
Mr.BuUer*9  estate  for  life^  and  his  remainder  in  fee  being 
brought  together, .  in  law  the^  power  of  the  trustees  is 
in.  the  language  of  the  suppl^ental  bill  extmgmshed 
and  gone.    But,  though  the  power  is  gone  at  Law,  yet, 
imstees  under  if  the  purchaser  had,  entered  into  tl)e  contract  with  the 
a  Power  of      trustees,  with  the  approbation  of  Mr.  and  Mrs.  BuUer, 
sale,  though      according  to  the  deedr  that  contract,  .once  entered  into, 

Dy  sn  sequent   ^^ ^  haying  bouiMJl  the  estate,  though  it  could  not  be 
events  it  can-  ,  ,      ,  «     i       i      iT  i  ^         ^  • 

not  be  exe-      executed  by  the  power  or  sale,  should  be  made  good  by 

those,  who  had  got  an  interest,  by  the  effect  of  their 
interest,  if  not  by  the  authority  of  the  trustees ;    and 

shall  be  made    that  is  the  meaning  of  this  bill. 

good  in  equity 

I  agree,  if  a  person,. carrier  an  estate  tq  market,  not 
any  title  at  the  time*  it  b  much  too  late  to  dis- 
cuss 
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of  the  interest 
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the  estate, 

bound  by  tlic  contract 
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oiss  the  question^  vhether  it  would:  have  Iteen  whoVai-         .1804. 
•ome  ^ginally  to  hanre  held,  that  he  should  not  have 


a  [specific  performance  ( 17  )i    There  is  a  difference  be^  ^ 

tween  an  estate  subject  to  incumbrances,   and  the  case       Suixstt. 
I. put;  where  the  vendor  at   the  date  of  the  contract    Vendor,  not 
has  not   a  title.  .  Some  .authorities  go    the  lepgth  of  having  a  title 
giving  a  specific  perfermance,  if  the  vendor  can  even  fj,        <^**«  o' 
by  an  Act  of  Parliament  obtain  a  title  before  the  report.  ^^aU  Uf. 
I  also  agree,,  if  a  man,  having  partial  interests  in  an  specific  per- 
iestate,  chooses  to .  enter,  into  a  contract,  representing  it,  formance,  if 
and  agreeing  to  sell  it,  as  his  own,  it  is  not  competent  to  be  procures  a 
*him  afterwards  to  say,  though  he  has  valuable  interests,  r«  g^gi  ^^® 
he  has  not  the  entiret]^ ;    and  therefore  the  purchaser  before 

;shall  not  have  the  benefit  of  his  contract.     For  the  pur-  ^ 

pose  of  this  jurisdiction,  the  person  contracting  under  ^  *       , 

those  circumstances,  is  bound  by  the   assertion  in  his  contractiDir  to 
contract;  and,  if  the  vendee  chooses  to  take  as  much  as  sell  the  estate 
he  can  have,  he  has  a  right  to  that,  and  to  an  abata-  m  bis  own, 
ment;  and  the  Court  will  not  hear  the  objection  by  the  cannot  object, 
Vendor,  that  the  purchaser  cannot  have  the  whole  (18).  ^^^  **®  ^*f 

But  that  always  turns  upon  this;   that  it  is,  and  is  inr  .  ,^  *,^  -« 

mterest.    The 
tended  to  be,  the  contract  of  the  vendor.     My  opinion  purchaser  is 

is,  that  this  was  not  the  contract  of  Mr.  Butter;  that  it  entitled  to  as 

.wa4  not  in  the  contemplation  of  the  agent,  the  trustees,  much  as  he 

or  any  one,  excluding  the  Plaintifi^  that  it  should  be  the  can  have,  and 

tontract  of  Mr.  Buller,  if  it  was  not  the  contract  of  the  •»  abatement. 

trustees. 

If  I  am  wrong  in  this,  that  brings  it  to  the  effect  of 
die  agent's  conduct.  The  objection  is  taken,  how  doe? 
that  concern  the  Plaintiff?  Whether  as  between  them  it 
was  his  contract,  or  not,  the  Plaintiff  conceived  it  to  be 
so..  .1  do  not  enter  into  the  qpestion  of  fact;  for  the 
answer  to  the  Plaintiff  is  just  as  effectual,  whether  he 

conceived 


i  ^' 


(17)  Ante,  Jenkins  v.  Hiies,  Vol.VI,  G4G,  aud  the  note,  G66. 

(18)  1  Swanst.  54. 
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conceived  Mr.  BuUer  to  be  dealing  for  his  own  estate,  or 
not.  The  Plaintiff  has  no  contract,  but  a  contract, 
signed  by  this  agent ;  and  upon  his  evidence  the  trus- 
tees were  his  principals;  and  it  was  not  the  intention  of 
Mr.BuUer  to  give  any  authority,  binding  himself,  that 
did  not  bind  the  trustees.  It  was  for  the  sale  of  their 
inheritance,  not  his;  inchiding  niinor  interests,  if  not 
affecting  their's.  It  is  impossible  therefore  to  say,  it 
was  the  double  contract r  that  of  the  trustees;  and,  if 
not  their's,  his;  and  it  was  not  bis  intention  to  part 
with  hb  partial  interest  His  intention  was  to  give, 
not  his  authority,  but  that  of  the  trustees,  to  the 
agent ;  and,  if  their  authority  was  not  effectually  given, 
*  whatever  may  be  the  remedy  at  law,  it  cannot  be  exe- 
cuted partially  in  equity;  and  it  would  be  strange,  if 
that  contract,  which  never  could  have  been  executed, 
unless  it  was  the  contract  of  the  trustees,  for  the  sub- 
stitution of  other  lands,  to  be  setded  to  the  same  uses, 
should  have  been  executed  in  thb  Court  by  tearing  to 
pieces  the  family  property,  that  was  the  subject  of  the 
contract. 


The  result  is,  that  nothing  was  intended  to  be  bound 
but  the  inheritance  of  the  trustees;  that  tiie  trustees 
have  not  given  such  an  authority  as  binds  them  within 
the  Statute;  that,  if  they  had,  the  execution  of  this 
contract  would  under  the  circumstances  have  been  such 
a  breach  of  trust,  that  this  Court  would  not  have  per- 
mitted them  to  carry  it  into  execution;  fieurther,    that 
under  the  circumstances,  if  the  Plaintiff  cannot  have  a 
decree  for  the  whole,  he  cannot  for  a  part;    and  the 
subsequent  event  makes  no  alteration;  for  the  contract 
of  the  trustees,  not  of  Mr.  Butter,  must  have  been  the 
foundation  of  the  decree ;  and,  if  so,  it  cannot  become 
his  contract  by  the  event  of  the  death  of  Mr.  BuUer 
without  children.    These  are  the  grounds,  upon]  which 
this  case  may  be  determined ;  without  saying  more  upon 

die 
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by  the  agent;  though  that  alone  is  a  sufficient  ground 
for  a  decree,  dismissing  this  bill. 


MORTLQCK 


The  decreet  drawn  up  by  the  Lard  ChamceUor  himsdU^  Dee.  24fA. 
declared,  that .  it  appears  to  this  Court,  that  at  the  time 
.  the  alleged  contract,  the  specific  performance  of  which  is 
sought  in  this  cause,  was  made,  the  power  of  selling  the 
whole  inheritance  of  the  estates  in  question  was  by  the 
marriage  settlement  reserved  to  trustees  therein  namedi 
to  be  executed  by  them  for  the  purposes  therein  prescribe 
ed,  at  such  price  as  should  appear  to  them  to  be  rea- 
^  sonable,  and  with  such  approbation  and  consent,  and  so  r  •Slg  ] 
testified,  as  therein-mentioned;  and  that  the. said  trus- 
tees are  not  bound  in  the  event,  which  has  happened, 
of  the  death  of  the  Ute  Defendant  Elizabeth  BuUer, 
without  leaving  any  issue  of  the*  marriage  now  living, 
and  would  not  have  been  bound  under  the  circumstances 
proved  in  this  cauise,  if  such  event  had  not  happened, 
by  the  said  alleged  contract  to  have  executed  such  power 
foi^  the  purpose  of  specifically  executing  such  alleged 
contract;  and,  it  having  been  contended,  that  EUxabethf 
die  wife  of  the  Defendant  John  Butter,-  having  died 
without  issue,  and  that  by  reason  of  such  event  the  said 
Defendant  John  Butter  having  since  the  filing  of  the 
original  bill  acquired  such  an  interest  in  Ae  estate  as 
would  enable  him  by  his  own  act  to  convey  the  inhe- 
ritance in  fee-simple,  to  the  purchaser,  he  ought  to  be 
decreed  to  make  such  conveyance,  it  was  &rther  de- 
clared, that,  due  and  equitable  regard  being  had  to  the 
proofs  in  this  cause  respecting  the  value  of  the  premises, 
alleged  to  have  been  contracted  to  be  sold  for  the  sum 
of  26,500/.,  and  to  the  fiict,  that  the  same  had  been 
re-surveyed  and  re-valued  on  behalf  of  the  proposed 
vendors  and  estimated  upon  such  re-survey  and  re-valu- 
ation as  worth  the  sum  of  S3,386/.  to  be  sold  in  lots, 

and 
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and  th^lt  such  re-valuation  had  not  been  disclosed^  before 
tile' alleged  contract  was  signed^  to  the  intended  vendon^ 
or  any  person  interested  in  the  money  to  arise-  by  lude  of 
the  premises,  although  made  under  the  directions  of  the 
persons  signing  the  said  alleged  contract,  as  authorised 
1^  to  do  on  behalf  of  the  yendors,  and  to  all  other  the 
circumstances  of  this  case,  this  Court  ought  not,  if  tfa^ 
•aid  EUzabeth  BuUer,   or  any  issue  by  her,  were  now 
living,   to  direct,  that  the  sud  contract,  which  appears 
to  this  Court  to  have  been  intended  to  be  a  ecmtraet  oo 
behalf  of  the  said  trustees,  acting  in  exercise   of  their 
power  under  the  ^aid  settlement,  for  sale  of  the  whok 
*  inheritance  of  the  premises  settled^  should  be  carried 
into  execution  by  the  said  Defendant  John  BuUer  enly^ 
as  far  as  his  partial  or  particular  interests  in  the  'Oud 
setded  premises  would  have  enabled  him  in  such,  case 
to  lexecute  the  same ;  and  it  was  farther  dedaredf  that, 
such  due  and  equitable  regard  being  had,  as  aforesaid, 
Ais  Cdurt  ought  not,  although  the  event  has  happened 
of  the  death  of  the  said  late  Defendant  Elixabeih  BuUer 
without  issue  of  die  marriage,-  to  decree  Imn,   the  said 
Defendant  Jokn  Butter^  to  convey  the  enlarged  estate^ 
which  by  reason  of  such  event  he  is  enabled  to  convey, 
to  the  Plainti^  in  the  sp^ific  performance  of  the  said 
alleged    contract;   but   that   in   this  case  the   Pl^tiff 
ought  to  be  lefl  to  his  remedy  at  law;   and  therefore 
without  prejudice  to  such  remedy  the  original  and  sof', 
plemental  bills  are  dismissed  without  costs* 
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Oct:Msi. 

BURGES  V.  MAWBEY.  ^^-  ^^^ 

T^HE  Master's  Report  under  the  usual  decree,  upon    Appointment 

a  bill  by  creditors  on  behalf  of  themselves  and  by  Wm  among 

others,    stated    the  following  instruments  and  circumt  ^^^^^^  ^^^der 

a  Power  to  the 
stances :  -  -  ., 

.  father. 

By  articlefi,  dated  the  2d  o( August,  1760,  previous  to  .       d  b  'th 
the  marriage  of  Sir  Joseph  Mawhey  and  Elizabeth  Pratt',  ^^^q^  ^f  ^^^ 
in  consideration  of  the*  marriage  and  of  12,000/.',  th'e  Iq  i^fg  yf^^ 
iniarriage  portion  o{  Elizabeth  Pratt,  and  to  the  intent^  goes  among 
that  the  sarnie  after  the  decease  of  Sir  Joseph  Ma^bey  all,  as  in  de- 
might  remain  and  be  as  a  provision  for  Elizabeth  Pratt  ^^^^  ®^  *P* 
and  the  children  of  the  marriage  in  manner  thereinafter  P®***™®**** 
•appointed.  Sir  Jb^^A  Matrfrey  agreed,  that  he  would  [•82^]    i 
at  the   time  of  receiving  the  sAid    12,000/.    execute   a  gtandinir  a  di- 
bond  in  the  penalty  of  24,000/.  with  a  condition  for  his  rection    that 
heirs,  executors,   &e.  within  six  months  after  his  3e-  each,  receiving 
cease,   to  pay  the' sum  of  12,0001.  to  trustees;' -iipon  a  share,  shoald 
trust  to  invest  the  sameupon  Government  or  rey  sectr-^  release  the 
rities;  and  to  "pemAt  Elizabeth  Pratt  to  receive  the  in-  "*°"" 
terest  and  produce  for  her  life ;  and  afl«r  her  decease  to    .   ^  pr««">P- 
pay  and  dktribute  the  said  12,000/.  to  and  among^  ^  f  ctl  n 
and  every  the  children,  if  more*  than  one,  at  such  timd  chase  from 
and  in  such  shares  and  proportions  as  Sir  Jossph  Mau>beif  another  pro- 
and  Elizabeth,  his  wife,  by  toy 'deed  or  deeds  cit  ^odiar  vision,  being 
Irriting,  to  be  jointly  executed  in  Ae  presence  of  twn  expressly  in 
or  more  witnesses,    should    appoint;  and-^for  want  ^  satisfaction  of 
•ach  appointment,  then  upon  trust  to  distribute  the  said  *    *  ^^^   *'*' 
12,000/.  to  and  amongst  alt  and  every  the  children  of 
the  said  marriage,  if  more  than  one,  in  equal  shares  and 
proportiolis  at  the  respective  times  following:  that  id  to 
say,  to  such  of  them  as. should  be  sons  'at  the  age  of 
twenty-one  years ;  and  to  such  is  lAiould  be  daughtet^  at 
twenty-one  or  marriage ;  and  in  the  mean  time  and  until 
their  respective  shares  should  become  due  and  payable, 

to 
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to  apply  the  yearly  interest  to  the  use  of  such  duldren 
equally  and  proportionably  .for  the  education  and  midnte- 
nance  of  such  children  respectively ;  and  if  there  should 
be  only  one  such  child^  then  the  whole  IS^OOOli  to  Ibe 
paid  to  such  only  chSd,  at  twerity-one/  or  marriage  if  a 
daughter ;  and  the  interest  of  the  said  13|000/L  or  a  suffi- 
cient part  thereof^  till  the  principal  should  become  doe 
and  payable,  to  the  use  of  such  only  child ;  and  in  case 
there  should  not  be  any  children,  or  all  should  die  under 
the  age  of  twenty-one,  or  marriage  of  a  daughter,  in  the 
life  of  Sir  Joseph  Mawbey,  and  his  wife,  or  the  sunriyor, 
it  was  provided,  that  the  whole  sum  of  12,000/.  in  the 
event  of  his  surviving  should  be  paid  to  his  CTOCutors 
and  administrators. 


[821  ] 


The  bond  was  executed  accordingly ;  and  a  collateral 
security  made  upon  estates  of  Sir  Joseph  Mawbey. 

The  issue  of  the  marriage  was  seven  children  \  four 
of  whom  survived  their  mother;  who  died  in  the  life 
of  Sir  Joseph  Mawbeyi  No  appointment  was  made  in 
her  life.  After  her  decease,  and,  whUe  those  four  chil- 
dren were  living,  vis.  Joseph^  Catharine^  Mary^  and 
Emily f  Sir  Joseph  Mawbey  by  his  WiQ,  dated  the  1 1th  of 
Oeiober,  179S,  reciting  the  power  of  appointment  in  his 
marriage  articles,  and  stating,  that  1S,000/.  was  then 
in  his  hands,  secured  by  the  estates  mentioned  in  his 
marriage  setdement  and  by  his  bond,  and  that  no  joint 
disposition  by  him  and  his  wife  had  been  made,  for 
making  a  provision  byway  of  portion  for  his  daughters 
Mary  and  Emily  Mawbey ,  who,  he  stated,  as  well  as  his 
eldest  daughter  Catharine  Golebum,  would  be  entitled  to 
particular  sums  of  money  upon  the  decease  of  x)ersons 
therein  named,  did  direct,  limit,  and  appoint,  give,  be- 
queath, and  dispose  of,  the  said  sum  of  12,000/.  in  the 
manner  and  proportions  foUowing:  first,  he  gave  and 
bequeathed  unto  his  second  and  to  his  youngest  daugh- 
ters 
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tei*s  Mary  and  EmO/y  SOOOL  a-pieee,  ( part  of  ihe  said 
Bum  of  12,0001.)  at  their  respective  aiges  of  21  years  of 
day  or  days  of  marriage*  provided  suck  marriage  should 
have  been  with  the  consent  of  his  executors^  (which 
should  first  happen;)  and  he  also  gave  and .  bequeathed 
untb'his  son  Joseph  at  his  age  of  21  years  1900/.,  fur- 
ther part  of  the  said  12fiO0l. ;  and  he  also  gave  and 
bequeathed  to  his  said  daughter  Catharine  Golebam  the 
9um  of  lOOL,  the  remainder  of  the  said  12,000/.;  and 
he  also  gave,  devised,  and  bequeathed,  to  his  nephew 
Joseph  Akock,  his  heirs  and  assigns,  dutiidg  the  life  of 
Catharine  Golebom  one  annuity  or  yearly  rent-charge  of 
SOO/.  payable  out  of  all  his  lands  in  the  counties  of 
Surrey  and  Middlesex,  upon  trust  to  pay  the  same  quar* 
^  terly  into  her  own  hands  for  her  isole  and  separate 
disposaL 
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The  testator  then,  after  giving  some  other  annuities 
and  disposing  of  his  reAl  eatates,  subject  to  a  term  of 
500  years,  in  trust  to  raise  portions,  and  to  pay  his  debts 
and  legacies,  declared,  that  the  said  seteral  money  lega^ 
cies,  given  in  favour  of  his  said  soli  and  daughters,  as 
aforesaid,  part  of  the  said  12,000/.,  were  so  given  upon 
condition,  that  every  one  of  them,  his  said  children,  upon 
receipt  of  hid  or  her  legacy  should  as  to  his  son  by  bun- 
self,  and  as  to  such  of  his  said  duighters  as  should  be 
unmiEurried  by  herself^  and,  if  married,  by  hierself  and 
her  husband,  assign  and  release  all  his  or  her  share  of 
and  in  the  said  12,000/.  by  vktue  of  the  settlement  or 
otherwise  howsoever  unto  his  said  exectitors  as  part  of 
his,  the  testator's,  general  personal  estate;  and  he  de« 
dared  his  Will,  that  such  jmrt  of  his  personal  estate 
should  be  applied  for  the  maintenance  and  education  of 
his  two  daughters  Mary  and  Emily  during  their  respec- 
tive minorities  as  bis  trustees  should  think  sufficient,  not 
exceeding  120/.  for  each ;  and  he  gave  the  residue  of  his 
personal  estate  to  his  son. 

VoIhX.  X  The 
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The  Report  fiurther  stated',  that  shortly  previous  to  die 
Win  the  testator's  daughter  Catharine  married  Thomas 
Lynch  Qolebam  wiAout  her  fiither's  consent ;  and,  when 
he  made  his  Will,  he  continued  adverse  to  such  mar* 
riage ;  which,  it  was  presumed,  was  the  reason  for  giving 
her  low.  only  of  the  lifiOM. ;  but  in  addition  he  gave  her 
the  annuity  of  SOO/.,  payable  out  of  his  own  property ; 
that  soon  afterwards  a  reconciliation  took  place;  and 
the  testator  agreed  to  give  his  said  daughter  fiOOO/L  in 
lieu  of  the  annuity;  and  accordingly  on  the  11th  4>f 
December f  179S,  executed  a  1>ond  to  trustees  payable  at 
ifper  cent,  in* six  months  after  that  date;  and  by  indeo^** 
*  ture,  dated  the  same  day,  he  settled  this  50002.  fo^  the 
benefit  of  his  daughter  Caihari$ie  Golebom  and  her  hus- 

• 

band ;  and  after  the  deadi  of  the  survivor  for  the  benefit 
of  their  children,  as  they  should  appoint ;  and,  for  want 
of  such  appointment,  equally ;  and,  in  default  of  issue 
Caiharine  Qolebom  to  be  at  liberty  to  dispose  of  2000/., 
part  of  the  sdd  5000/. ;  and  as  to  the  residue  thereof  in 
trust  for  her  next  of  kin;  and  be  made  the  same  a  charge 
upon  estates,  not  subject  to  the  12,000/.  Her  husband 
by  the  same  deed  settled  estates  in  Jamaica  for  securing 
a  jointure  and  portions. 


-  The  Report  also  stated,  that  the  testator  immediately 
afterwards,  viz.  the  14th  oi  December ^  1792,  by  a  codicil, 
reciting  the  disposition,  by  his  Will  of  the  annuity  of 
jM)0/.  for  the  separate  use  of  Catharine  Golebom^  and, 
that  since  the  execution  of  his  Wffl  he  had  by  the  said 
indenture,  dated  the  IIAl  of  December,  1792,  setded  a 
competent  provision  foe  his  said  daughter,  dU  therefim 
teyoke  and  make  void  the  aforesaid  bequest  to  Joseph 
Alcoci  of  the  said  annuity  of  200/. ;  and  did  ratify  and 
confirm  his  teid  Will,  thereby  altered  and  revoked;  and 
by  anodier  codicil^  dated  the  2d  of  ifay,  1795,  appcnnt- 
ing  ins  son  sole  executor,  he  confirmed  in  all  particulars 
his  said  Will  and  former  codicils. 

The 
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The  testator  died  in  1798;  leaving  his  son  and  his 
two  daughters  Catharine  and  Mary  surviving :  his  young- 
est daughter  EmUy  having  died  in  his  life  on  the  30th 
of  December f  1797,  unmarried,  at  the  age  of  eighteen^ 
Her  fadier  was  her  administrator,  with  a  testamentary 
paper  annexed.  Mary  married  Tliomas  Charles  May; 
and,  having  attained  twenty-one,  died  without  issue.  Her 
portion  under  the  marriage  settlement  and  Will  of  hejr 
fiftther  was  settled,  in  the  event  of  her  death  in  the 
life  of  her  husband,  without  leaving  issue,  for  her,  her 
^executors  or  administrators.  Her  hushand,  as  her 
i^dministrator,  claimed  before  the  Master  the  sum  of 
6666;.  13f.  \d.  via.  5000/.  as  her  appointed  share  of 
the  12,000/. ;  and  1666/.  \Ze.  id.  as  her  share  of  the 
part  of  that  sum,  left  unappointed;  the  Defendants 
May  and  Golebarn  and  his  wife  contending,  that  the 
testator's  execution-  of  the  powec  by  his  Will  was  a 
gopd  appointment  of  the  12,000/.;  jand  that  the  death 
of  his  daughter  Emily,  before  such  appointment  could 
operate  in  her  favour,  only  discharged  her  share  from  the 
appointment:  and  her  share,  beiiig  unappointed  at  the 
death  of  the  testator,  ought  to  be  divided  according  to 
the  directions  of  the  settlement  in  default  of  appoint* 
ment:  viz.  among  the  three  surviving  chUdren. 


1804. 
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The  Master  having  allowed  the  claims  of  the  De- 
lendants  May  and  Golebom,  exceptions  to  the  Report 
.were  taken  by  Sir  Joseph  Mawbey* 

The  AUaruey  General^  Mr.  Piggott,  and  Mr.  iV. 
Agar,  in  support  of  the  Exceptions. 
This  WiU  and  the  codicQ  must  be  considered  one  in- 
.strumenft ;  ^nd  the  Will  must  be  brought  down  to  the 
.date  of  Ae  codiciL  The  children  cannot  claim  more 
thftii  12,000/.;  and,  all  daiming  upder  the  appoint- 
ment, must  give  the  benefit  of  the  release,  for  which 
dii  father  stipulates  by  his  .Will  in  favour  of  his  son, 
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the  residuary  legatee.  The  5000/.  settled  upon  Mrsu  Gofe- 
bom,  must  be  a  satisfaction.     Slight  circumstanioes  of 
difference  will  not  enable  a  child,  a  creditor  under  these 
circumstances,  to  have  a  double  portion.     The  prind- 
ple  is,  that  the  parent,  making  a  provision  for  the  child 
by  settlement,  by  way  of  portion,   discbarges  the  debt 
in  totd,    if  the  provision  is  equal;   if  less,  pro  iamtof 
the  presumption  being  in    &vour    of  satisfaction,  and 
*  against  the  double  portion ;  and  the  proof  thrown,  es- 
pecially since  the  case  o{  HtnchcliffeY,  HinehcUffe  {19), 
upon  the  child.     The  condition  imposed  by  the  testator 
must  have  be^n  intended  to  guard  against  lapse.    By  the 
whole  of  this  disposition  he  is  to  be  considered  as  doing 
for  these  children  all  he  intended  to  do  for  them.     Go^ 
ing  beyond  his  debt,    and  burthening  his  estate  to  the 
extent  of  17,000/.,  it  cannot  be^  contended,  that  in  the 
event,  that  has  happened,   his  estate  is  still  to  be  bur^ 
thened  with  that  sum ;   unless  that  intention  is  clearly 
shewn :  the  presumption  being  the  other  way. 


Mr,  Richards  and  Mr.  RomiUy^  for  the  Report. 
The  settlement  of  the  5000/.  upon  Mrs.  Golebom 
and  her  family  is  not  attempted  to  be  in  pursuaqoe 
of  the  power ;  which  clearly  was  not  in  contemplation. 
The  provision  was  substituted  for  the  annuity,  beyond 
the  object  of  the  power;  discovering  a  clear  intention 
to  give  more  than  the  12,000/.  The  supposed  inten- 
tion to  purchase  the  share  of  any  child,  who  might  die, 
all  being. then  living,  would  be  singular;  and  there  is 
nothing,  intimating  such  a  purpose.  He  could  not  pur- 
chase the  share  of  any  of  his  children,  who  might  die 
in  his  life.  When  executing  this  instrument  he  clearly 
meant  to  charge  17,000/. ;  and  there  was  no  intention 
to  diminish  that,  if  any  of  the  cluldren  mould  die. 
The  doctrine  of  double  portion  and  satbfaction  does  pot' 

arise  in  this  case. 

7%^ 


(19)  Ante,  Vol.  Ill,  516;  sec  the  notes,  1, 112,  259. 
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The  Lord  Chancellok. 
•  This  case  b  clear  of  all  doubt.  The  effect  of  the 
settlement  upon  the  marriage  of  &ic  Joseph  Mawbey  is, 
that  the  children  before  the  age  of  twenty-one  or  marriage 
^  would  be  entitled  to  maintenance  by  express  provision ; 
and  as  to  the  principal  sum  of  12,000/.,  if  there  should 
be  no  appointment,  the  children  attaining  the  9ge  of 
twenty-one,  or,  in  the  case  of  daughters  marrying,  would 
take  it  among  them.  It  is  clear  also,  that  according  to 
this  declaration  of  trust,  if  there  was  but  one  child,  who 
attained  twenty-one,  or  married,  that  child  would  have 
taken  the  whole;  for  the  disposition  over  is  only,  in  case 
there  shall  not  be  any  children,  or  all  shall  die  under  age 
or  before  the  marriage  of  daughters.  This  interest, 
which  wotdd  be  in  them  by  title,  is  given,  opt  by  the 
Will  of  their  &ther,  but  by  the  settlement,  upon  their  at- 
taining the  age  of  twenty-one  or  marriage.  All  he  could 
do  by  his  Will  was  to  vary  the  n&tip:^  of  the  title,  veste4 
in  them  independent  of  any  apppin|:n9^nt.  |t  was  compe* 
tent  to  him  therefore  to  fix  the  times  and  proportions  \ 
provided  he  gav^  a  proportion  to  every  one.  By  his  Will, 
in  exercise  of  bi^  power,  and  not  as  matter  of  bounty, 
he  gives  1^,000/.  Upon  that  Will  it  is  clear,  if  any  of 
the  objects  had  died  in  the  life  of  the  [testator,  not  hav- 
ing taken  by  the  appointment,  so  much  as  by  the  even( 
of  that  death  remained  upapppinted,  would  have  been 
disposed  of  accordipg  to  the  settlement.  If  he  had  died 
soon  ^fter  the  execution  pf  the  Will,  the  executor  could 
not  have  made  the  objection,  upon  the  direction,  that 
the  children,  reviving  these  sums,  should  giye  a  dis- 
charge ;  for  the  answer  by  the  surviving  children  wou!d 
have  been,'  that  the  effect  qf  thi^t  would  be  an  appoint* 
^ent  to  himself  qf  the  500Q/.  appointed  to  the  de- 
ceased child;  which  be  could  not  do.  The  consequence 
is,  that  clause  in  the  Will  cannot  have  the  effect  con« 
tended;  imless  it  can,  connected  with  other  cireum* 
s^nces.    It  is  c)ear,  by  the  annuity  given  to  Mrs.  Goler 
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born,  who  married  without  his  consent^  the  testator  in-  ' 
tended  to  give  his  children  more  than  he  was  bound  to 
give  them.  He  afterwards  relents;  and  settles  5000/. 
•  upon  her  and  her  family.  Though,  where  a  jhther  has 
advanced  t/o  a  child  a  portion  upon  marriage,  it  may  be 
supposed,  he  intended  to  pay  a  4ebt,  or  satisfy  a  por- 
tion, I  always  understood,  that  presumption  was  not 
warranted,  where  the  fadier  has  said,  what  he  means 
to  do ;  and  in  one  case,  the  name  of  which  I  do  not  re*^ 
collect,  Lord  Tfttir^bio  decided  upon  that  ground  alone, 
Aat  he  meant^  to  satisfy  something  else.  Then,  bringing 
the  Will  and  the  settlement  upon  Mrs.  Golebwrn  toge- 
ther, which  is  the  fair  way  of  putting  it^  it  was  compe* 
fent  to  the  father  to  do  this,  beyond  the  exercise  of 
his  power.  The  question  is.  Whether  it  wait  not  his 
pleasure  to  do  so  at  the  time  of  the  settlement ;  as  it 
was  at  the  date  of  his  Will.  He  setties  5000/.  takmg 
notice,  by  a  codicil,  immediately  afterwards,  that  he 
had  made  a  Will;  and,  that  he  had  given  her  an  an« 
nuity  of  SOO/. ;  and  he  revokes  tile  annuity ;  intimat- 
ing his  purpose  of  giving  her  the  dOOOA  instead  of  the 
annuity;  but  expressly,  noib  leaving  it  to  inference,  con« 
firming  the  Will  in  all  other  respects:  that  Will  pur- 
porting to  dispose  of  the  whole  sum  12,0002^  It  is 
dear  then,  he  intended,  that  17,000/L  should  be  paid  in 
itome  events.  The  question  b,  whether  he  has  deter^ 
mined  the  events,  in  which  it  shall,  and  shall  not,  be 
paid.  The  settiement  is  not  a  satisfisiction  of  the  pcnr- 
tiqn  of  the  12,000/.,  which  he  meant  Mrs.  Golebom  to 
take;  for  his  Will,  operating  as  an  execution  of  his 
t>ower,  would  give  her  only  the  100/.,  which  he  has  not 
revoked.  It  cannot  therefore  be  a  purchase  t>f  her  i>or- 
tion ;  for  ^till  he  meant  that  to  remain  payable.  Next, 
is  %  a  purchase  of  the  5000/.  out  of  the  12,000/,:  or  is 
it  intended  to  be  so  in  any  future  event?  He  has  er- 
pressly  negatived  that.  There  is  no  case,  where,  when 
it  appeared  by  the  Will,  ^at  the  testator  was  dealing 
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upon  the  settlement,  giving  the  power  of  appointment^ 
and  the  property  would  go  according  to  the  appoint* 
^  ment^  it  was  ever  held,  that,  if  one  of  the  objects  diedi 
the  proportion  of  that  one  should  go  otherwise,  than 
if  no  appointment  had  been  maide.  This  testator  meant 
by  his  Will  both  to  execute  his  p9wer  and  *to*  give 
a  bounty ;  and  by  his.  deed  to  substitute  bounty  for 
bounty,  and  nothing  else;  declaring  thereby,  that  he 
did  not  mean  to  satisfy  or  purchase  this  portion;  and, 
meaning  neither,  he  has  given  a  part  of  the  sum 
he  had  the  power  of  appointing  to  a  person,  who 
did  not  live  to  take  it;  and  that  must  therefore  be 
taken,  as  if  no  appointment  of  it  had  been  made.  CT 
he  had  been  asked,  whether,  if  Emily  should  die,  he 
intended,  that  5000/,  should  go  among  the  other  chil* 
dren,  he  would  in  all  probability  have  said,  it  shomd  not. 
But  that  is  not  the  efiect  of  all  these  instruments, 
taken  together.  My  opinion  therefore  is,  th^t  the 
Master's  Report  is  right. 


1804. 
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DUMBELL,  Ex  parte. 

'T^HE  Petitioner,  a  bankrupt,  was  committed  for  t 
contempt  in  not  having  obeyed  an  Order  of  die 
Lard  Chancellor  to  bring  into  the  Master's  Office  tibe 
title-deeds  of  an  estate,  sold  under  the  Commission; 
The  sale  was  upon  the  petition  of  the  bankrupt  set  aside, 
as  having  been  unduly  made;  and  the  bankrupt  was 
ordered  to  be  discharged  from  that  commitment:  but, 
detainers  having  been  lodged  against  him,  he  petitioned 
also  to  be  discharged  from  those  detainers, 

• 
*  Mr.  Leach,  for  the  Plidntiffs  at  law,  objected,  that 
the  Defendant  had  pleaded,  and  a  Replication  had  been 
filed. 

Mr. 
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mptoy;  which 
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«.  ^^"^  file  common  bail^  or  to  withdraw  the  plea. 


Bap^rte, 


The  Lord  Chancellor. 
The  commitment  being  a  process  to  carry  into  effect 
the  sale*  of  an  estate,  which  sale  according  to  my  opi- 
nion cannot  stand,  the  commitment,  founded  upon  that 
sale  must  fall  with  it.  With  respect  to  the  detainers, 
this  is  quite  a  new  case.  There  is  nothing  like  it  in  the 
Reports  of  this  Court  or  the  Courts  of  Law» 


Th^  Lord  Chancellor. 
Xw.  3M.  I  have  not  seen  the  Cliief  Justice:  but  Mr.  Justice 

Jjqwrence  and  Mr.  Justice  Chambre  are  decidedly  of  opi- 
nion,* that  in  such  a  case  neither  the  Court  of  Kings 
Bench  nor  the  Court  of  Common  Pleas  would  dischfurge 
.thp  Defendant  from  tl^e  subsequc^nt  detainers^  No  ac- 
tual instances  in  such  a  case  precisely  are  tp  be  founfl : 
but  Mr.  Justice  Lawrence  mentioned  an  instance  of  a 
man,  whose  person  was  taken  in  execution  upon  a  judg- 
ment; which  turned  out  to  be  erroneous;  and  was  re- 
versed (  it  was  hpld,  he  was  entitled  to  be  discharged 
from  that  execution :  ];>ut  the  Court  was  clearly  of  opi- 
nion, that  according  to  their  practice  all  interqiediate 
detainers  would  stand ;  and  where  the  commitmept  was 
upon  an  interlocutory  order,  they  agreed  also,  that,  if  the 
party  did  not  make  immediate  appUcation,  but  waite4» 
till  other  detainers  were  lodged,  and  took  steps  upon 
Ihose  detainers,  even  in  that  cf^  they  would  not  dis- 
charge him  from  tbosiQ  detainers  ( ^  )• 


Upon  l!he  proppsal  of  the  petitioner's  Coimsel  he  was 
prdered  to  be  discharged  upon  special  bail 

(30)  Sec  aute,  Ex  parte  King,  Vol.  VII,  3^3« 
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1804. 
BOURKE    r.   RICKETTS.  Nav.22d. 

Dfe.22d. 
^EORGE  ROBERT  GORDON,  possessed  of  con-    Legaciei  in 
siderable  property  in  Janaica,  and  in  this  country,  ^^  cturreocy 
and  elsewhere,  byhisWiU,  Aated  the  Hth  o{ February ,  o(  Jamaica: 
1799,    desired,    that  his  debts,  funeral  expences,  and  'cImI* 

legacies,  should  b^  first  paid;  and  made  subject  and  Assets andEz- 
liable  his  estate  real  and  person^,  wbatsoeyer  and  where-  ecators  in  both 
soever,  and  of  what  nature  or  )und  soever,  except  pertaip  coontries, 
parts,  specifically  disposed  of.    Then,  after  some  peci;-    The  legatees, 
niary  legacies,  the  testator  bequeathed  to  each  of  the  "^^"*£f  ***  ""• 

!8ons  of  his  dauBhtet  Mary  Bourke.  who  were  or  miirht  ^®"°  ^'  "^^ 
,      ,.  .  ,       .  n  f .     ,  /  1  entitled  toJ«- 

be  livmff  at  the  tune  of  nis  decease,  (except  the  son  ^  •     •  «       . 

named  as  one  of  his  residuary  legatees)  the  sum  of 
3000/.  current  money  oi  Jamaica;  and  he  gave  to  each 
of  his  grand-daughters  the  Plaintiffs  (napung  them) 
-1400/.  current  mooey  oi  Jamaica;  and  he  also  be- 
queathed to  all  anfl  every  other  the  children  of  his  sai4 
daughter,  who  then  were  or  might  be  born,  and  Uvuig 
■  at  the  time  of  his  decease,  1400/.  current  money  of 
c/amof 00,  unto  each  of  them ;  which  aforesai4  sum9  he 
thereby  directed  to  be  paid  unto  all  of  them,  or  the|r 
order,  or  legal  appointment,  his  aforesaid  grand-chil- 
dren, as  soon  as  the  aforesaid  different  sums  should  be 
raised  and  paid  out  of  his  estate,  made  subject  and  liable 
to  the  paying  all  his  debts,  &c.  He  gave  other  leg^ 
cies;  and  disposed  of  the  residue  of  his  real  and  per- 
aonal  estate.  ^ 

The  testator  died  on  the   24th  of  December,  1799. 
.Four. of  his  executors  proved  the  Will  in  Jamaica;  an^ 
it  was  also  proved  in  this  country  by  the  fifth  executor, 
residing  here.    The  assets  in  each  country  were  ample. 
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By  the  Decree,  pronounced  by  the  Master  of  ike  Rolh 
upon  the  bill  of  the  grand-chOdren,  the  usual  durections 
were  given  for  taking  the  accounts,  &c. ;  and,  that  the 
Master  should  compute  interest  upon  the  legacies  from 
the  end  of  one  year  from  the  death  of  the  testatoc  after 
the  rate  of  4  per  cent,  per  annumj  unless  any  odier  time 
of  payment  or  rate  of  interest  was  appointed  by  the 
Win,  &c. 


The  Plaintiffii  presented  a  petition  of  re-hearing;  on 
the  ground,  that  they  were  entitled  to  interest  at  the 
rate  of  61.  per  eeni. ;  being  the  legal  rate  of  interest  in 
Jamaica^  where  the  testator  died. 

Mr.  Alexander  and  Mr.  GreetMU,  in  support  of  tibe 
Petition. 
These  legatees  are  entitled  to  have  their  legacies  paid 
with  6  per  cent. :  the  legal  interest,  allowed  l^  the  Courts 
of  Jamaica.  The  legacies  are  given  in  current  money 
of  Jantaicaf  where  tiie  testator  resided,  and  was  domi- 
eiled,  and  had  his  principal  effects ;  though  diat  circum- 
stance is  immaterial.  Foreign  interest  has  been  frequently 
decreed  in  this  country ;  though  with  some  variety  of  opi- 
nion upon  the  subject.  In  the  last  case,  Baymand'w. 
Brodbelt  (2l)f  upon  a  legacy,  directed  to  be  paid  in 
Jemaica  currency,  the  Lord  Ckaneelhr  directed  interest 
accordingly,  as  to  what  was  not  invested  at  the  testator's 
death,  at  6  per  cent.  That  was  in  the  situation  of  eveiy 
other  general  legacy.  The  direction  to  remit  to  Eng- 
land,  which  does  not  occur  in  this  Will,  makes  no  dif* 
ference.  This  testator  has  no  particular  view  to  pay- 
ment in  England.  If  he  had,  he  would  have  given  the 
legacies  in  sterling  money.  If  it  is  compared  to  the 
pase  of  contract,  it  may  be  supposed,  he  had  a  view  to 

payment 
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payment  in  JaUuuea.  From  accidental  cireumstances 
tiie  suit  is  brought  in  this  country,  as  it  was  in  Raymond 
r.  BrodbeU.  In  Saunders  v.  Drake  ( SZ)  Lord  Hardmcke 
gave  interest  according  to  the  rate  in  Jamaica.  So  Indian 
interest  was  given  in  Holme  y^AUwrightj  noticed  by  Lord 
Ahanky  in  Malcolm  v.  Martin  (  SS ). 

*    Mr.  Steele^  for  the  Defendant. 

These  legatees  are  in  England.  One  of  the  execu-< 
tors  is  in  England^  and  there  are  large  funds  in  both 
countries.  If  they  ehoose  to  sue  in  England,  why  are 
they  to  be  paid  in  a  different  manner  from  other  lega* 
tees  in  this  country. 

The  Master  of  the  Rolls. 
The  case  before  Lord  Rosilyn  turns  upon  the  re^ 
mittance.  They  were  specially  directed  to  make  the  in* 
vestment  in  dbcharge  of  the  legacies :  but  till  then  the 
Lord  Chancellor  thought,  they  were  using  the  money 
in  Jamaica,  and  were  to  pay  Jamaica  interest.  I  do 
not  think,  that  case  meant  to  determine,  that  the  mere 
bequest  of  a  legacy  in  a  foreign  country  gives  it  with 
the  rate  of  interest  of  that  country.  This  case  comes  to 
that;  for  there  is  no  circumstance  of  intention.  If  they 
had  filed  their  bill  in  Jamaica,  they,  would  have  had  it: 
but  upon  the  statement  of  the  bill,  there  b  an  ample 
tva\d  in  England,  and  they  choose  to  be  paid  here,  and 
out  of  the  fund  in  England.  Then  they  cannot  have 
Indian  interest  without  a  ground  laid  for  it,  either  in  the 
intention  of  the  testator,  or  the  situation  w£  the  fund. 
All  the  reasonii^  in  Raytnond  v.  BrodbeU  woidd  be  su- 
perfluous, if  the  Lord  Chancellor  meant  to  lay  down  the 
general  rule,    hord  AlvanleywsLS  not  of  opimon,  that  a 
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bequest  of  a  legacy  in  •  the  currency  of  a  foreign  coun« 
try  shoqlfl  be  with  the  interest  of  that  country*  There 
hav^  bieeii  many  cases  upon  Indian  Wills ;  sums  given 
in  rupees;  and  it  never  was  contended,  that,  if  pay- 
ment was  to  be  made  here,  it  should  be  with  Indian  in- 
terest The  present  inclination  of  my  opinion  is  against 
this  chum:  but  I  will  look  into  it. 


fke.tU, 


Interest  upon 
legacies  from  a 
year  after  the 
death,  upon 
the  presump- 
tion that  the 
property  is 
got  in  by  that 
time,  and  mak- 
ing interest. 

[•334] 


Tke  Master  of  the  Rolls  (24). 
This  Petition  of  re-hearing  is  presented  upon  the 
ground,  that  the  decree  directed  interest  at  4  per  ceni. 
only.  The  testator  gave  legacies  in  the  currency  of 
Jamaica^  where  he  resided;  and  it  is  contended,  that 
they  ought  to  carry  Jamaica  interest.  He  had  personal 
property  in  England  and  in  Jamaica,  and  he  appointed 
English  and  Jamaica  executors.  It  does  not  appear,  that 
the  English  executor  has  received  any  remittance  since 
the  testatpr's  death.  The  legatees  might  have  sued 
eitl^er  the  Jamaica  executors  i|i  Jamaica,  or  the  English 
executor  in  England.  They  have  preferred  tbe  letter, 
and  to  take  payment  out  of  the  English  fund.  There- 
fore, I  think,  they  cannot  )iave  Jamaica  interest.  I 
should  think  so,  even  if  some  part  of  the  property 
had  been  remitted  here.  The  principle,  upon  which 
interest  b  computed  upon  legacies  from  a  year  after  the 
death  of  the  testator,  is  the  presumption,  that  th^ 
property  is  got  in  at  that  time,  aiid  is  making  interest. 
I  cannot  presume,  that  the  English  executor  made  Ja- 
maica interest ;  or,  that  the  property  in  the  hands  of  th^ 
executqr  in  England  is  caiTying  Jamaica  interest. 

The  authorides  are  not  uniform.  In  Saunders  v.  Drake 
it  appears  by  the  Regi8ter*8  Book,  that  Jamaica  in- 
•terest  was  given.  The  main  point  contended  was, 
whether  the  legacy  should  |)e  in  Jamaica  or  English 

currency* 
(24)  The  judgment  ex  RekUione. 
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currency.  The  testator  had  property  in  both  countries. 
Lord  Hardwicke  gave  Jamaica  interest :  but  in  Staple-' 
ton  Y.  Conway  (25) f  a  subsequent  case,  eight  years  after- 
wardsy  he  appears  to  have  entertained  a  different  opinion. 
In  Pier  son  t.  Garnet  (  SSjB),  before  Lord  Kenyon,  one  ques- 
tion was,  whether  the  {)ayiiteibt  was  to  be  in  EngUsh  or 
Irish  currency ;  and  though  it  docfs  not  appear  by  the 
Report,  it  is  Well  ktiowti.  Lord  Kenyon  gave  4  per 
cent.  (27)  In  Malcolm  v.  Martin  this  point  was  directly 
considered  by  Lord  Ahanley.  It  yffs  not  argued  either 
in  Pierson  v.  Garnet ,  or  Saunders  v.  jSrake^  In  Raymond 
T.  BrodbeU  the  case  before  Lord  Ahanley  was  cited  at 
dec&ive  of  the  point.  Lord  Itos0lyn  does  not  disapprove 
Lord  Alvanley'B  decision;  but  jfives  the  reasons  for  his 
opinion,  that  udder  the  circumstances  of  the  case  before 
him  Jamaica  interest  should  be  given.  It  is  very  cletfr^ 
Lord  fiosslyn  did  not  mean  to  lay  down  any  general 
rule.  All  the  argument  in  that  case  turned  upon  the 
particular  circumstances ;  especially  the  argument  of  the 
present  Lord  ChcMceUor^  then  Attorney-General^  thai 
Jamaica  interest  ought  to  run  on  to  the  time  of  payment : 
the  property  having  been  in  Jamaica  some  time ;  and, 
while  there,  carrying  Jamaica  interest ;  and  having  been 
ranitted  upon  advantageous  terms  in  the  course  of  ex- 
change, pving  a  profit,  at  least  equal  to  the  Jamaica 
interest.  Lord  Rosslyn  does  appear  to  me  not  to  have 
in  any  manner  over-ruled  hotd  Alv€mley's  decision,  but 
rather  to  have  confirmed  it. 


1804. 

BotJBKB 
BlCKETTS. 


I  am  therefore  of  opinion,  that  this  Decree  ought  to 
stand. 


(25)  1  Ves.  427. 

(26)  2  Bro.  C.  C.  38. 


(27)  3  Bro.  C.  C.  $3. 
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1805.  The  ATTORNEY-GENERAL  r.  FORSTER. 

Jan.  IIO. 

Purchase  of     HPHE  object  of  thb  informalioni.  filed  at  the  relation  of 
the  Impro-  several  parishioners  and  inhabitants  of  Cleriemoell 

priate  Rectory  ^^^^  ^^  ^he  election  of  the  Defendant  Forster^  as  cu- 
otC^kemeeU  ^^  of  that  parish,  may  be  declared  void;   and,  that 
the  Darishion-  •"^^'^^  election  may  take  place  accordipg  to  the  deed  of 
era  and  inha-    ^^^»  ^^  ^  decree  in  the  Court  of  Exchequer.    By  that 
bitants.    The    deed  the  Impropriate  Rectory  of  ClerikenweH    having 
nomination  of  been  purchased  by  the  parish,   was   conveyed   to   the 
the  Curate  had  churchwardens,  for  the  use  of  the  parishioners  and  in- 
been  by  de-      habitants  for  ever.    By  the  decree  the  right  of  nomina- 
lA  hA  '    th        ^^^  ^  ^^  curacy  was  declared  to  be  in  the  parishionert 
parishioners      ^^  inhabitants,  paying  the  rates  and  assessments  to  the 
and  inhabit-     church  and  poor.    Upon  the  late  vacancy  a  meeting  tod^ 
ants,  paying      place ;   and  certain  regulations  were  adopted,  with  the 
to  Church  and  con^nt  of  the  parishioners^  who  attended  the  meeting* 
Poor.    The       imd  of  the  candidates,  for  conducting  the  ensuing  eke- 
Lord  ChoMr       jj^^     q^^  ^f  those  regulations  provided,   that  every 
c^tor  express-  p^j^^^  assessed,  whether  he  has  paid  or  not,  shall  vote, 
that  assess-    *  ^^^  legally  discharged  and  marked  poor.    The  election 
ment  gave  the    having  been  conducted  upon  that  principle,  a  motion  was 
right;  though   made  on  behalf  of  the  relators  for  an  injunction,  to  re- 
actnal  pay-      atrain  the  churchwardens  from  nominating  to  the  Bisliop 
ment  had  not    of  London,  and  the  Bishop  from  granting  his  licence  to, 

been  made:      the  Defendant  For*<er. 
but  an  Elec- 

principle   was  ^®  Attorney  General,    Mr.  Richards,    and  Mr. 

not  distorbed  Trower,  in  support  of  the  Motion. 

on  the  ground  The  regulation,  that  every  one,  assessed  to  the  church 

of  common  and  poor,  whether  having  paid  the  rate  or  not,   may 

consent:  no      vote,  unless  legally  discharged  and  marked  poor,    the 
objection  hav-  ^^^^^  y^-       ^^^  ^^  ^^^  ^^^  ^jy  ^^  ^^^j   ^f  ^^e 

ingbeen  made 

at  a  general  ^      ' 

meeting ;  and  the  parish  having  no  represoDtativc  meeting  in  vestry 
for  this  pQrpo8e« 
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year,  must  gire  the  right  to  any  one,  whom  the  church-  ^^^0^% 
wardens  chuae.  Upon  the. prospect  of  an  election  pau-  ^^T^ 
pers  of  the  lowest  degree  may  be  put  upon  ike.  list  of  ATTokii£Y 
voters.  There  can  be  no  legal  discharge  except  aotual  Osn£Bal 
payment.  The  consequence  will  be,  that  the  electjoo 
will  depend  upon  persons,  who  hare  not  paid,  and  in  all 
probability  never  will  pay :  the  object  of  the  decree  in 
the  Court  of  Exchequer,  being  to  fix  the  right  in  persons 
paying  the  assessments.  The  suit,  fonnerly  in  this  Courts 
The  Aitomey  General  r.  Par£er(28)  upon  the  elecdoi^ 
Ho, this  rectory,  did  not  declare  the  right;  which  stands 
only  upon  the  decree  of  the  Court  of  Exchequer ;  and 
the  criterion  of  payment  rests,  not  o^lyupon  that  pre* 
cedent,  but  also  upon  principle:  the  purchase  of  this 
rectory  being  made  out  of  the  parish  stock,  the  right 
ought  to  be  in  those,  who  contribute  to  that  stock. 
This  election  was  hot  conducted  upon  the  principle  fit 
that  decree ;  which  ought  to  have  been  the  Jaw ;  and 
which  in  a  trust  of  this  nature  it  is  not  competent  to 
the  candidates,  or  any  one  else,  to  waive ;  offering  to  the 
!^ishop  a  person  not  duly  elected  according  to  law. 


Sdly^  According  to  these  regulations  persons  not  re- 
sident are  admitted  to  vote.  The  term  **  Inhabitants  ^ 
has  been  in  many  instances  applied  to  persons,  occupy- 
ing lands,  though  not  residuig  in  the  j^arish ;  as,  for  the 
purpose  of  taxation.  So  the  word  "  Parishioner"  has 
different  significations-:  as  to  paying  rates,  a  resident: 
48  to  taking  parish  apprentices,  persons  having  property. 
This  was  not  a  regular  act  of  vestry,  capable  of  binding 
the  parishioners ;  and  the  majority  could  not  bind  those, 
who  were  absent. 


Mr. 


(28)  8  Atk.  616.     1  Vei.  43. 
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Mr.  Romiihf  and  Mr.  Hart,  for  the  Defendant.  - 
This  Information  and  Bill  do  not  call  upon  the  Court 
to  detennine  the  right  of  election ;  assuming,  that  the 
light  of  election  is  already  ascertained*  First,  the  Court 
has  no  jurisdiction :  2dly,  not  for  these  Relators  or  Plain- 
tiffs. These  regulations  were  adopted  at-  the  instance 
of  the  two  candidates.  The .  question  in  the  Court  of 
Exchequer  was  the  same  as  in  The  Attorney  General  v. 
Parker,  whether  the  right  of  election  was  in  the  inha- 
bitants at  large ;  or  in  those  only,  who  were  assessed  to 
the  parish  rates;  not  upon  the  distinction  between  as- 
sessment and  payment.  In  The  Attorney  General' r. 
Parker  there  is  a  declaration  as  to  the  right  of  elec- 
tion, upon  the  evidence  of  usage.  The  construction  of 
tiie  decree  in  the  Court 'of  Exchequer  must  be,  per- 
sons, whose  situation  in  the  parish  calls  upon  them  to 
bear  the  burthens  of  the  parish.  If  actual  payment 
had  been  intended,  it  would  have  been  more  stricdy 
expressed.  That  construction  might  exclude  the  best 
persons  in  the  parish.  The  ezpresdon  is  adapted  to 
the  circumstance,  that  this  must  always  be  a  fluctuat- 
ing body.  A  decree,  such  as  is  the  object  of  this  in- 
formation, a  scrutiny  in  the  Master's  Office,  .was  never 
before  conceived. 


The  Lord  Chancellor. 
The  questions  are,  1st,  What  the  Court  is  to  do  with 
reference  to  the  equitable  title  of  the  parishioners  and 
inhatntants  of  this  parish?  Sdly,  Whether  the  judg- 
ment is  to  be  influenced  by  what  has  actually  passed  fai 
the  parish,  in  which  suits  after  suits,  have  arisen  in 
every  period  of  the  last  century  ?  This  deed  of  1656 
was  a  deed  of  purchase  out  of  the  parish  stock  of  the 
rectory :  silent  with  regard  to  the  persons,  upon  whom 
the  duty  of  providing  a  rector  should  lie ;  which  is  a 

•      trust 
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tniat  and  duty,  as  well  as  a  right  of  presentation  to         1804. 
the  benefice.    The  parish  stock  haring  purchased  the  ,|,|^^ 

legal  estate  in  what  would  xepresait  the  advowson  of  Attorney* 
this  curacyj  if  I  may  so  express  it,  the  legal  interest  Obneral 
is  vested  in  trustees;  who  are  bound  to  nominate  the 
person  according  to  the  direction  of  the  CesiuU  que 
trust.  The  consequence  is,  that,  inconvenient  as  it 
must  be,  perhaps  destructive  of  the  very  end  and  piur- 
pose,  for  which  this  right  of  presentation  was  ^ven, 
harassing  and  vexatious  as  experience  has  proved  it, 
the  right  must  vest  in  the  parishioners,  in  some  sense 
of  that  word.  Accordingly,  from  the  decree  in  1768, 
it  appears,  the  parishioners  never  yet  found,  in  whom 
the  right  exists;  and  the  same  doubt  has  prevailed  in 
the  minds  of  the  most  enlightened  judicial  characters. 
The  construction,  if  now  to  be  made  for  the  first  time, 
would  introduce  questions  of  great  difficulty,  as  well 
as  great  importance.  According  to  the  authority  of 
ILordHardwicie  usage  would  interpret  the  deed  against 
the  e£Eect  of  any  exposition  upon  the  mere  terms  of  the 
deed  itself,  if  there  was  nothing  else  to  resort  to ;  and 
Lord  Hardmcke  seems  to  think,  he  ought  not  to  carry 
the  usage,  though  that  would  decide  it,  beyond  what 
it  clearly  warranted,  against  the  terms  of  the  deed; 
and  that  the  usage  would  introduce  a  considerable 
body  of  evidence  to  prove,  that  housekeepers,  whe- 
ther rated,  or  not,  much  more,  whether  they  had  paid 
or  not,  were  entitled  to  vote.  It  appears,  the  usage 
had  varied  continually  upon  the  very  point,  on  which 
there  has  been  so  much  discussion.  The  case  in  the 
Court  of  J^chequer  is  in  conformity  with  Lord  Hard* 
wicke'^  opinion.  As  to  the  validity  of  the  existing  elec* 
tion,  the  Court  looked  to  all  the  circumstances  of  fact 
in  the  parish ;  with  a  view  to  determine,  whether  there 
was  any  usage,  authorising  them  in  the  decree  to  give 
an  interpretation  to  the  equitable  effect  of  the  grant  of 
Vol.  X.  Y  the 
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1804.         the  rectory,  not  to  be  found  in  the  terms  of  that  gnont. 

"^^  They  make  a  declaration^  which  acc<^ing  to  my  opimon 

Attorney-    ^oes  not  effectually  remove  the  doubt,  that  the  right  of 

OfiNBRAL      election  of  the  minister  or  curate  is  in  the  parishioners 

PoRSTBR.     ^^^  inhabitants,  paying  to  rates  and  assessments  to  the 

t^urch  and  poor. 

>  The  first  question  is,  who  are  the  parishioners?  the 
Vanons  senses  nextt  who  are  the  inhabitants?  As  to  the  latter,  no 
of  the  term  words  are  capable  of  a  larger  or  more  limited  interpre- 
"  inhabitant,"  ^(ion.  It  was  decided  in  Lord  Coke's  time,  that  a  man, 
with  reference  ^^-^^  ^^  Cornwall,  may  to  many  purposes  be  an  inhabit- 
f  th       h'    t  ^^^^  of  London;  that  is,  by  having  property  liable  to  the 

repair  of  bridges.  The  construction  is  always  to  be 
xnadewith  reference  to  the  nature  of  the  subject;  and 
the  right  of  election  may  by  usage  be  confined  to  a 'very 
small  number.  As  to  the  word  "  pay,  *'  there  is  no 
doubt,  in  a  strict  sense  persons  paying  are  those,  who 
have  paid.  But  in  a  popular  sense  persons  paying  to 
Church  and  Poor  may  be  understood  persons  liable  to 
pay ;  and,  if  in  ordinary  parlance  persons  liable  to  pay 
were  excluded,  the  greater  part  would  be  excluded.  If 
Lord  Hardwicke's  principle,  that  originally  a  very  large 
interpretation  ought  to  have  been  given  to  the  deed,  and 
the  usage,  will  justify  another  construction,  the  clear, 
.grammatical,  meaning,  though  to  be  attended  to,  is  not 
conclusive.  The  parishioners  have  as  much  difficulty 
in  understanding  this  decree,  as  they  had,  before  it  was 
made ;  and  I  have  so  little  hope  of  removing  aD  doubt, 
that  I  recommend  them  to  procure  an  Act  of  Parliamait 
io  regulate  their  proceedings  in  future.  ^ 

As  to  the  particular  circumstances,  attending  this 
flection,  those,  who  were  voluntarily  absent,  cannot  ex- 
pect, that  their  objections  should  be  very  strenuously 
maintained  by  a  Court  of  Justice.    They  should  have 

appeared 
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appeared  at  the  electioD,    to  object,   at  least,  if  not  to        ieo4. 
assert  their  rights;   of  which  they  must  be  considered         "TT^ 
conusant.     They  were  to  exercise  their  right  according  Attornbt-- 
to  their  duty,  to  find  out  the  most  proper  individuaL     Gbnbral 
It  is  much  to  be  lamented,  that  thesQ  elections  should 
be  carried  on  in  a  way,  that  sows  dissention  and  ha- 
tred, where  harmony  ought,  to  sub8i9t.     It  must  be  consi- 
dered, what  the  Court  would  have  ^id,  if  an  application 
)iad  been  made  immediately  after  the  election  by  per- 
sons appearing  there,  and  protesting  against  any  pro- 
ceeding, against  any  vestry ;  and  insisting,  they  have  a 
light  to    complain    of   any  election,    unless    conducted 
upon  different  principles ;  andhordHardmcke  has  truly 
observed,  that  this  is  not  to  be  looked  at  as  a  vestry.     I 
should  be  sorry  to  have  it  supposed,  that  the  Court  is  to 
Bfsnd  a  scrutiny  to  the  Master.    The  Court  o{  Exchequer 
proceeded  another  way;  requiring  proof  previously,  iii 
order  to  make  the  election  void;    and  tfien  dir^tii^ 
another  election.    The  question  might  properly  be  sent 
to  an  issue :  the  Court  arranging  the  points^  to  which 
proof  might  be  addressed.    Another  consideration  wil) 
be,  whether  they  have  acquiesced;  and,  supposing  the 
right,  regulated  by  agreement,  as  subsequent  usage  may 
prove  it  to  have  been  exercised,  whether  the  right  may 
not  have  been  waived.     Originally,  independei^t  of  the 
decisions,  I  should  have  had  considerable  doubt,  whether 
the  Court  would  have  executed  such  a  trust.     Some 
4>f  the  cases  of  charitable  dispositions  come  very  near 
this;  and  the  Court  has  thought,  they  could  only  be 
.executed  Cy  pres;  and  it  would  have  been  questiom- 
able,  whether  a  parish  could  take  it.     But  that  is  shut 
out   by  decision.      Lord  Hardwicke\8   principle    is    the 
true  one ;  that  a  parish  as  to  a  trust  of  this  natune  acts 
by  different  jmeans  and  organs   firom  those,    by  which 
vestries  can  conduct  it.     As  to  the  exertions  of  this 
friends  of  the  candidates,  and  their  publications,  what- 

Y  8  ever 
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ever  inferences  arise  £rom  those  drcumstanoes  depead 
up6n  the  point,  whether  that  is  the  legal  mode  fiv 
the  parish  to  act  with  reference  to  such  a  trust  aa 
this. 


1805. 
Jm.  Utk. 


The  Lord  Chamcellor* 
This  case  comes  before  the  Court  upon  a  motion^  is 
restrain  the  Defendants,  die  Churchwardens,  from  no* 
minating  to  the  Bishop  of  London  the  other  Defendant 
Forsier,  alleged  to  be  duly  elected  by  the  Parishiomen 
and  Inhabitants  to  the  Curacy  of  derkenweU;  and,  if 
the  nomination  has  been  made,  to  restrain  the  Bishop 
from  granting  his  licence  to  perform  the  functions  of 
that  curacy.  The  Information  is  filed  by  the  i^/lomejjf 
General^  at  the  relation  of  individuals,  stating  the  deed 
of  1656,  the  proceedings  in  the  Court  of  Exchequer,  be« 
tween  the  years  1760  and  1770 ;  in  effect  prayings  that 
that  decree  may  be  acted  upon,  and  properly  expounded; 
that  the  late  election  may  be  declared  void,  and  that 
another  Election  may  be  had,  agreeable  to  the  true  in* 
tent  of  the  deed,  as  expounded  by  that  decree  in  the 
Exchequer.  Drake,  having  purchased  the  Impropriate 
Rectory,  was  bound  bylaw  to  find  a  Minister  in  the 
person  of  a  Curate,  to  be  named  by  him.  Those^ 
under  whom  he  derived  title,  had  been  under  an  ob& 
gation  to  pay  to  the  clergyman  between  SL  and  4£  a 
year.  That  purchase  became  a  purchase  for  the  benefit 
of  the  parishioners  and  inhabitants  of  CJerienwett;  aod^ 
they  becoming  the  lay  owners,  their  trustees  were 
subject  to  the  same  obligation  of  providing  a  person  to 
do  the  duty;  who  would  be  entitled  to  that  pension; 
and  diose,  for  whom  the  Impropriate  Rectory  was  held 
in  trust,  have  the  right  and  the  duty  of  nominating  that 
curate. 


Upon 
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Upon  this  case  it  struck  me  at  first,  as  a  point  of        1805. 
considerable  doubt,  whether  the  Court  should  execute  )|^ 

mich  a  trust.  If  it  was  unprejudiced  by  decision,  that  Attorney 
doubt  might  be  maintained  by  strong  argument:  but  it  General 
is  too  late  now  even  to  state  it ;  for  there  is  authority 
binding  my  judgment  entirely  upon  that.  I  have  looked 
through  the  Notes  of  Lord  Hardiricke,  undoubtedly  a 
▼ery  great  lawyer;  with  reference  to  his  knowledge 
both  of  common  law  and  equity  perhaps  much  more 
eminent  than  the  Counsel  of  that  day,  great  as  they 
were,  are  in  comparison  with  those  of  the  present  time; 
ibr  it  has  frequently  struck  me,  that  the  discussion  at 
the  bar  at  that  period  was  by  no  means  equal  to  that  of 
ihe  present  time.  From  some  notes  Jjord  Hardwicke 
appears  not  to  hare  entertained  any  doubt,  that  he  was 
bound  to  execute  the  trust;  and  what  passed  in  the 
Court  of  Exchequer  leaves  it  impossible  to  state  a  doubt, 
that  the  Court  must  execute  the  trust. 


Every  lawyer  must  have  felt  great  difficulty  in  laying 
down  a  clear  criterion  as  to  the  description  of  persons  to 
nominate  under  the  terms  of  this  deed  of  1656;  and 
after  all  the  litigation,  that  has  ensued,  and  even  ju- 
■dicial  expositions,  there  are  not,  I  believe,  many  profes- 
sional men,  who  can  say  precisely,  what  a  Court  oi 
Justice  would  hold  the  meaning  of  these  words,  **  pa- 
*'  rishioners  and  inhabitants,"  with  reference  to  this 
subject.  From  the  date  of  the  *deed  do¥mwards  that 
question  has  been  in  continual  controversy.  It  is  not 
necessary  to  detail  those  controversies,  previous  to  the 
case  of  The  Attorney  General  v.  Parker.  Though  I  find 
that  case  among  Lord  Hardmcke'%  notes,  I  have  not 
been  able  to  find  any  manuscript  note  by  Lord  Hard' 
mfickes  giving  his  judgment  in  detaiL  It  came  on  upon 
an  Information  by  The  Attorney  Oeneral;  insisting, 
that  Doughty  was  not  duly  elected ;   leaving  in  doubt 
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'whether  Wameford  was  duly  elected,  or  not;  but  stat- 
ing, that  in  fact  DougJUy^s  election  wa^  not  according  to 
the  true  intention  of  the  deed»  and  prayiiq^^  tfiat  it 
should  be  declared  void;  making  the  ChurchwardenSy 
admitted  to  be  the  retumiag  officers,  parties ;  and  pray- 
ing the  establishment  of  the  charity.  The  objection  was 
upon  two  grounds.  Fiist,  it  was  said,  there  was  not 
due  notice  of  the  Election ;  that  the  notice  for  the  9Mi 
was  countermanded  by  what  happened  in  the  mean 
time ;  and  that  the  Election,  immediately  after  a  meet- 
ing to  settle  the  tiitie  and  manner  of  Election^  was  a  smr- 
prise  upon  the  parishioners,  and  therefore  bad.  It  was 
stated  in  lu*gument,  that  the  opinion  of  a  Ciyilian  had 
been  taken;  asserting,  that  the  notice  was  proper;  and, 
hiiving  been  once  given,  it  could  not  be  countermanded, 
liord  Hardwicke  in  his  note  expresses,  that  his  opinion 
agrees  witii  that;  and,  that  the  Election  was  duly  had 
notwithstanding  that  intermediate  proceeding.  The  next 
point  against  tiie  Election  was,  that  it  had  been  made 
by  housekeepers ;  and  it  was  insisted,  they  do  not  an- 
swer the  description  6f  parishioners  and  inhabitakits ; 
that  at  least  they  must  be  persons  paying  to  Churdi 
and  Poor.  To  that  different  answers  were  given: 
1st,  That  the  candidates  and  their  friends  had  agreed, 
that  the  right  should  be  exercised  pro  hie  vice  by 
housekeepers,  whether  paying  to  Church  and  Poor,  or 
not:  or,  whether  or  not,  they  rented  such  tenements 
as  would  make  tiiem-  parishioners  under  the  settlement 
acts ;  that  the  fact  of  being  housekeepers  shoiild  be  the 
criterion:  farther,  tiiat  neither  according  to  the  intent  of 
the  deed,  or  the  usage,  cotemporary  or  subsequent, 
was  there  any  such  restriction  as  payment  to  Church  and 
Poor.  Many  witnesses  were  examined  oh  both  sides  ab 
to  that ;  and  the  weight  of  evidence '  both  according  to 
Lord  Harduncke's  note  and  tiie  Report  in  Vesey,  appeans 
to  have  been,  that  that  was  not  a  necessary  qualifica- 
tion; 
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tkxi;    if   the  necessity  of  that  qualification  was   to  he 
settled  by  the  usage ;  and  there  was  no  difficulty  either 
at  the  bar  or  upon  the  bench  in  holding,  that  such  an 
instrument  was  to  be  construed  by  the  usage,  contem- 
poraneous and  subsequent    But  it  does  not  follow,  that 
it  might  not  appear  in  a  subsequent  case,  that  the  real 
weight  of  evidence  was  the  other  way.     Lord  Heard* 
vnckCf  not  according  to  his  usage  to  put  down  the  short 
principle,  that  governed  him,  has  said  only,  that  he  dis« 
missed  the  infonnation  with  costs.     But  the  passages, 
appearing  to  be  his  notes  of  the  argument,  particularly 
at  its  close,  shew  his  opinion,  that  it  was  difficult,  if 
not  impossible,  to  hold,  that  the  information  was  a  due 
proceeding;  for  he  thought,  the  only  object  of  an  in- 
formation by  the  Attorney  General  was  to  secure  the 
revenue  of  the  Curate,  who  was  to  do  the  duty :  viz, 
the  stipend,  between  31.  and  44.;  and  as  to  the  nomi- 
nation by  the  trustees  to  the  Bishop,  &c.  it  was  all  a 
private  suit;  as  if  there  had  been  trustees  of  an  ad« 
vowson,  or  any  other  preferment :  the  Cestuis  que  Trust 
calling  upon  them  to  exercise  the  legal  right  in  them 
according  to  the  trust;  and,  I  doubt,  whether  the  in- 
formation was  not    dismissed  upon  that    principle,    as 
much  as  upon  any  other;  when  it  was  found,  that  the 
Election  could  not  be  disturbed.     Perhaps  in  that  cas^ 
more  particularly  with    reference   to  the  circumstance, 
that  the  Attorney  GenercU  was  a  party,   the  argument 
might  be  raised  very  high,  that  the  agreement  among 
the  candidates,  or  the  Vestry,  which.  Lord  Hardwicke 
observes,  is  not  the  representative  of  the  parish  for  this 
purpose,  could  not  determine  the  validity  .  of  the  elec- 
tion.    But  Lord  Hardwicke  seems  to  have  been  of  opi- 
nion, first,  that  in  fact  the  evidence  did  not  prove  any 
such  qualification  upon  the  right  of  voting,  though  I  re- 
peal^ that  might  appear  differently  in  a  subsequent  case : 
Sdly,  that,  if  the  Attomey^Geucral  had  nothing  to  say 
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as  to  the  revenue  of  the  curate^  the  lest  was  to  be 
looked  at  upon  the  principle  of  a  suit;  and  the  parties 
might  be  bound  by  their  conduct  in  the  transactioii. 

In  the  case,  that  occurred  in  the  Court  of  Exchequer 
afterwards,  the  form  of  piroceeding  was  the  same.  By 
the  decree  it  appears,  a  great  variety  of  evidence  was 
tendered,  as  to  which  there  is  no  trace,  that  a  great  part 
of  it  was  submitted  to  Lord  Hardwicke.  It  might  there- 
fore well  be,  that,  though  Lord  Hardwicke  had  a  strong 
opinion,  that  he  could  not  fix  the  qualification  upon  the 
right  to  vote,  that  the  parishioners  and  inhabitants  should 
pay  scot  and  lot,  the  Court  of  Exchequer  might  be  right 
upon  the  evidence  before  that  Court  in  holding,  that 
Ihe  person  voting  must  be  a  parishioner  and  inhabitant 
in  some  sense  paying  to  the  Church  and  Poor.  It  is  very 
di£Scult  to  collect  the  amount  of  the  evidence.  A  great 
deal  of  it  consisted  of  exhibits,  not  now  before  the 
Court.  The  determination  was,  that  the  right  was  in 
parishioners  and  inhabitants,  paying  scot  and  lot :  imeer^ 
turn  per  incertius,  perhaps;  for  it  is  very  difficult  to  say, 
what  those  terms  mean:  but,  until  disturbed,  it  is  a 
judgment,  that  must  bind  the  parties.  It  is  useless  m 
any  view  of  the  case  to  state  the  great  variety  of  inter- 
pretations, of  which  those  words  are  capable.  The 
Court  in  that  case  thought  the  election  void ;  and  gave 
all  the  consequential  directions,  which  Lord  Hardwicke 
upon  his  principle  woYdd  not  have  given,  if  the  election 
was  considered  good,  as  to  establidiing  the  right.  At 
least  he  states  a  doubt  upcm  that ;  and  says,  that  gentle- 
man might  remain  curate  40  years;  and  he  would  not 
anticipate  an  election,  that  might  never  occur;  and  would 
not  therefore  give  any  directions.  The  decree  of  the 
Court  of  Exchequer  relates  to  the  next  election ;  except 
only  the  beginning ;  which  meant  to  regulate  all  future 
elections* 

Upon 
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Upon  the  present  occasion,  arising  from  the  death  of         1805» 
the  late  curate,  they  find  it  very  arduous  to  extricate         ^t^ 
themselves  from  all  these  diffidulties ;  and  it  is  much  to    Attorney* 
he  lamented,  that  such  scenes  should  take  place  upon     General 
the  nomination  of  a  minister:  preaching  candidates  for 
popular  favour,  elected  under  all  these  circumstances  of 
contention  and  litigation,  that  have  existed  in  this  parish 
Jihove  a  century.    But  I  have  simply  to  consider  the 
civil  right.    I  must  take  hoth  these  persons  to  he  fit 
for  this  sacred  office.      The  inhabitants  properly  and 
wisely,  provided  they  could  bind  themselves,  laid  down 
certain  rules.      The  objection  goes  not  much   farther 
than  this ;  that  the  nile,  that  persons  assessed,  though 
they  had  not  paid,  should  vote,  is  not  agreeable  to  the 
decree  in  the  Court  of  Exchequer;  and  if  not,  that  Ike 
conduct  of  the  parties  has  not  shut  their  mouths ;  but 
that  persons,  not  present,  had  an  interest  in  the  mode 
of  election ;  and,  though  no  objection  was  made  at  the 
time,  it  ought  to  be  considered  a  nullity.     Upon  the 
first  of  these  objections  it  is  not  necessary  to  give  my 
opinion;  the  inclination  of  which  is,   that  these  words 
are  not  to  be  taken  in  that  strict  sense,  that  requires  the 
actual  payment.    But  upon  all  the  circumstances,  if  the 
Attorney  General  has  not  an  interest  in  this  proceeding, 
such  as  to  destroy  every  thing  done  by  consent,  I  must 
take  this  election  upon  these  principles  to  have  proceeded 
upon  common  consent ;  for  it  is  not  possible  for  such  a 
body  as  a  parish,  not  having  any  representative  meetmg 
as  a  body  for  this  purpose,  not  in  vestry,  as  Lord  Hard" 
vneke  observes,  to  make  an  election  by  consent,  if  they 
have  not  under  these  circumstances ;  I  do  not  think,  the 
mere  absence  of  persons,  not  making  any  inquiry,  not 
attending  to  vote,  or  to  object,  in  a  case,  where  the  rule, 
JM  deUvered  in  the  Court  of  Exchequer,  is  so  doubtful,  is 
an  objection,  that  ought  to  destroy  this  election  under 
the  circumstances.    At  the  hearing  I  should  not  disturb 

this 
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this  ^ledtion ;  and,  if  not,  I  should  be  extremely  sorry  to 
keep  alive  by  a  useless  prolongation  of  the  cause  the 
unhappy  dissentionsy  that  have  prevailed  in  this  parish ; 
and  I  hope,  the  parish  will  feel,  that  the  most  important 
interest  they  have  is  inthe  maintenance  with  respect  and 
parochial  affection  of  a  minister,  competent  to  do  his 
duty  towards  them;  that  it  is  extremely  difficult  to  find 
such  a  person,  placed  there  under  such  circumstances ; 
and  that  their  best  course  will  be  to  regulate  their  pro^ 
ceedings,  if  they  can,  by  some  Act  of  Parliament  (S9). 


(20)  See  the  termination 
of  this  salt,  post.  The  Attor- 
neg  General  v.  Ifewcambe, 
VtH.  XFV,  1»  See  also  as  to 
the  right  of  Election,  and  the 
proper  mode  of  suit  in  these 


cases,  whether  loformation  or 
Bill,  Fearon  v.  WM,  XIV, 
13r  Attorney  General  v.  FoW' 
for,  XV,  86.  Davur., 
3  Ves.  4*  Bea.  151 . 


1805.  FELL,  Ex  parte. 

Jam.  14tk. 
A  partner,  re-  HHIIE  petitioner  carried  on  business  with  two  persons, 
tired  upon  a  ^ho  afterwards  became  bankrupt,  as  BlachaaU  Hall 

bond  for  the    factors  and  warehousemen^  under  indentures,  dated  the 

bi!r  M(f  "a  ^  ^**  ^^  ^^^'  *^°^  ®^  ^  ^^^^'  ^^^^  ^®  ^'^  ^^ 
covenant  of      ^^^^h*  1803,   reciting,  that  the  petitioner  was  desirous 

indemnity,  ^  withdraw  from  the  partnership  upon  being  paid  the 
with  a  Surety,  money,  brought  in  by  him,  it  was  agreed,  that  the  part- 
being  upon  nership  should  be  dissolved  as  to  him ;  that  the  balanoct 
the  bankruptcy  due  to  him,  was  60/.,  and  that  he  had  agreed  to  assign 

of  the  remam-  ^  ^^  remaining  partners  all  his  share  in  the  slock,  &cw 
ing  partners 

arrested  by  *^ 

the  joint  creditorsi  his  Petition  for  the  applicatioD  of  the  specific 
stock  and  debts  of  the  oM  partnership  to  the  creditors  of  that  part- 
nership |n  preforottce  was  dismissed ;  with  liberty  to  file  a  bill. 
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upon  being  indemnified,   as  thereinafter  mentionedy  in  1805» 

which  indemnity  Joseph  Croskey  agreed  to  join,  as  surety,         p^""^  r 
it  was  declared,  that  this  partnership  was  dissolved ;  and       „    naritu 
the  petitioner  in  consideration  of  the  said  sum  of  60/.,  to 
be  paid,  as  after  mentionedi  and  for  the  other  consi- 
derations therein  expressed,    assigned   the  stock,    &c, 
and  the  remaining  partners,  and  Croskey,  as  surety,  co« 
Tenanted  and  agreed,  that  the  remaining  partners  should 
upon  the   1st  of  April  pay  a  sum  of  60/. ;  and  should 
in  due  time  discharge  all  debts  due  from  the  partnership 
of  the  three ;  and  that  the  remaining  partners  and  the 
*  said  surety  should  indemnify  the  petitioner  from  all      [  ^34*8  ] 
such  debts,  &c. 

Upon  the  2d  of  April  the  dissolution  of  the  partner- 
ship was  advertised.  The  bankruptcy  happened  in 
October  1803.  The  petitioner  being  arrested  by  creditors 
of  the  old  partnership,  the  prayer  of  the  petition  was, 
that  the  specific  stock  and  debts  of  the  old  partnership 
may  be  applied  in  satisfaction  of  the  creditors  of  that 
partnership  in  preference  to  the  creditors  of  the  new 
firm*  • 

Mr,  RomiUy  and  Mr.  Hart^  in  support  of  the  Petition, 
distinguished  this  case  from  Ex  parte  Ruffin  (30 ),  and  a 
subsequent  case.  Ex  parte  SnoWp  upon  the  circumstance» 
that  in  those  cases  the  assignments  were  absolute. 

Mr.  HoUist  and  Mr.  Toller,  for  the  assignees,  relied 
upon  Ex  parte  Ruffin  and  Ex  parte  Snow,  as  deciding 
the  question. 

7^  Lord  Chancellor. 
This  falls  precisely  within  the  same  rule  as  to  the  two 
late  cases ;  for  the  meaning  of  the  transaction  is  to  trans- 
fer 

(30)  Ante,  Vol.  VI,  119 ;  see  the  note,  129. 
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)806.         fer  the  property  from  three  to  the  two;  and  the  pfo* 

!^r'^^  perty  is  in  the  order  and  disposition  of  the  bankrupts 

£r  MTle.      ^^^in  ^^«  Statute  (31)  at  the  period  of  the  bankruptcy. 

As  I  said  in  the  former  case,  if  they  think  proper  to  file 
a  bill  upon  it,  I  will  not  preclude  them.  It  would  be 
very  easy  to  avoid  this  upon  the  retirement  of  a  partner 
by  assigning  all  the  effects  upon  trust  to  pay  the  debts. 


The  Petition  was  dismissed* 

(31)  SUt.  21  Jae.  I.   c.  19,     post,  Vol.  XIX,  491 ;    saa 
f.    11.      Ex   parte    Martint     the  note,  404. 


[349] 

1805. 

Jim.  12IA,  GRANGER,  Ex  parte. 

Agreement  on  Tl^  articles,  executed  upon  the  marriage  of  Joseph 
marriage  by  Granger  with  EUxabeth  Colpitis^  it  was  agreed*  that 
the  hnsband  Joseph  Granger  shall  as  speedily  as  may  be  settle  upon 
as  speedily  as  Elizabeth  Colpitts  40/.  a-year  during  her  natural  life,  in 
may  be  to  ease  she  survives  him;  which  payment  shall  take  place 
settle  40/.  a  g^^^j^  |jjg  decease;  but,  that  the  interest  and  dividends, 
*fii  1^  .  '  arising  from  a  sum  of  money,  to  be  invested  inthe  3  per 
paid'  from  his  ^^^'  Annuities  for  the  purpose  of  raising  the  annual  sum 
decease :  a  ^^  ^'•>  ^^^  ^  ^^  mean  time  be  received  by  Joseph 
wm  of  money  Granger;  and,  in  case  there  shall  be  issue  of  the  mar- 
to  be  invested  riage,  that  he  shall  have  the  power  of  dispodng  of  the 

in  stock  for      capital  for  the  use  of  that  issue  by  Will  or  Deed,  as  he 
the  purpose  of  ^^ 

raismg  that 

annnal  sum:  the  dividends  for  the  hasbtnd  for  life:  the  capital  for 
the  issue,  &o.  Under  the  husband's  bankraptoy  proof  allowed  by  the 
wife  and  children  for  000/. ;  anioaDting  to  a  covenant  to  pay  that 
sum  upon  the  marriage ;  and  upon  the  principle  of  arrears  of  an  an- 
nuity due  before  the  bankroptcy. 
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fehall  thuk  fit;   and  in  fiulore  of  issue  that  Elixabeth         1806. 
Colpiits   shall  have   the   sole  disposal  of  so  much  as     |j«7mom 
amounts  to  500/.,   being   the  portion  Joseph  Granger       EKptaie. 
received  with  her;  and  that,  if  he  survives,  the  divi- 
dends of  that  sum  shall  be  received  by  him  for  his  life. 

A  Commission  of  Bankruptcy  having  issued  against 
Joseph  Granger,  and  no  sum  of  money  having  been  in- 
vested according  to  the  articles,  this  petition  was  pre- 
sented by  his  wife  and  children;  praying,  that  some 
person  on  behalf  of  the  petitioners  may  be  admitted  a 
creditor  under  tiie  Commission  for  800/.,  or  such  other 
sum  as  shall  be  suflScient  to  produce  an  income  of  402. 
a-year;  or  at  least  for  tiie  sum  of  500/. 

Mr.  Romilly,  in  support  of  the  Petition. 

Mr.  CuUen,  for  the -Assignees,  opposed  the  Petition; 
insisting,  that  no  case  had  gone  to  thb  extent ;  that  it 
was  a  mere  covenant  or  agreement  as  speedily  as  possible 
^  to  lay  out  a  sum  of  money,  to  produce  an  annuity;  and      [  ^350  ] 
cited  Utterson  v.  Vernon  (32). 

The  Lord  Chancellor. 

a 

If  flie  real  meaning  of  this  agreement  is  a  covenant 
as  speedily  as  may  be  to  invest  a  sum  of  money  in  stock 
sufficient  to  produce  an  annuity  of  40/.,  that  differs  from 
Utterson  v.  Vernon  in  this  respect;  that  this  bankrupt 
was  under  an  obligation  witiiout  any  step  taken  by  the 
other  party:  in  that  case  it  was  to  be  upon  demand 
made;  and  no  demand  had  been  made  at  the  period 

of 

(32)  3  Term  Rep.  6S94  334.  Ex  parte  Coming.  IX, 
4  Term  Rep.  670.  See  ante,  116 ;  and  the  note,  VII,  303, 
Ex  parte  King,  Vol.  VIII,     Ez  parte  Day. 
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18Q6.         of  the  bankniptcy.    I  am  incfined  to  think,  ibis  shooM 


JSKparte. 


Jan.  VHh.         Mr.  CuUen^  for  the  Assignees,  obtained  leave  to  speak 

to  the  question  again. 

In  the  case  of  a  mere  agreement  to  invest  a  sum  of 
money  to  produce  an  annuity,  even  admitting  the  agree- 
ment to  have  been  broken  before  the  bankruptcy,  there 
is  no  instance,  in  which  the  pr(j»of  has  been  admitted. 
It  has  been  determined,  that,  where  the  party  has  a 
.double  remedy,  as,  where  there  is  a  bond  with  a  penalty, 
and  a  covenant,  he  need  not  have  recourse  to  the  re- 
medy by  the  bond;  but  may  resort  to  the  covenant; 
and  upon  that  the  certificate  would  not  be  a  bar :  Cot" 
treli  V.  Hook {3S),  That  was  a  strong  case  for  allowing 
the  certificate  to  bar  the  demand :  but  it  was  held  no 
bar  to  the  action  of  covenant.  So  debt  for  rent  is 
barred  by  the  certificate :  but  not  the  personal  covenant 
In  this  instance  there  is  no  sum  ascertuned. 

[  351  ]  The  Lord  Chancellor. 

Bond  and  co-       It  is  clear,  if  there  is  a  bond  to  secure  an  annuity,  and 

also  a  covenant,  though  the  bond  is  forfeited  befpr^  the 

't  Th  h  ^*^^™P*^y»  *"^  therefore  the  certificate  is  a  bar  as  to 
the  bond  is  ^^^^9  it  does  not  bar  the  action  for  breaches  of  cove- 
barred  by  the  ^^^^  subsequent  to  the  bankruptcy.  But  I  have  always 
Certificate  in  taken  it  to  be  settled,  that  the  arrears  of  the  an- 
Bankmptcy,  nuity,  actually  become  due,  might  be  proved.  I  have 
the  penalty  be-  always  understood  the  law  as  to  annuities  to  stand  thus. 

iDg  forfeited     >vhere  there  is  a  bond  and  a  covenant  for  payment  of 
by  a  breach, 

the  annnitant  ^'^ 

may  proceed  *  (33)  /feiy^  93^ 

upon  the  co- 
venant for 
subseqaent  breaches ;  which  coald  not  be  proiFed. 


Tenant  to  se- 
cure an  an- 
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«Q  aanauutjf  if  there  is  a  bleach^  the  penalty  is  forfeited.  1805. 

The  anniutant  deals  with  it,  as  he  may  according  to  *^^^^ 

law ;  for  it  will  stand  in  effect  as  a  security  for  the  pay-  j™  ^^^ 
inent;  by  which  you  may 'Compel  the  payment  of  what 
is  duci  and  to  become  due.  He  may  prove  under  the 
bond ;  and  the  certificate  will  be  a  bar  to  the  debt  upon 
the  bond  by  breach  of  the  condition :  but.  if  he  chooses 
to  rest  upon  the  covenant,  what  is  due  at  the  bankruptcy 
is  a  debt ;  and  may  be  proved :  but  the  Rowing  pay- 
ments are  not ;  and  therefore  cannot  be  proved.  I  have 
considered  this  so  well  settled,  that  it  was  the  founda- 
tion of  my  doubt  upon  the  case  of  Edie  v.  Anderson  (34); 
in  which  it  was  said  by  hord  Kenyan^  that  you  may  insure 
a  debt.  I  remember,  his  Lordship  said,  that  past  pay- 
ments of  an  annuity  were  not  insurable ;  as  they  were 
a  debt;  but  that  futiure  paymentsr  were  insurable;  as 
they  depended  upon  a  contingency ;  and  he  held,  that 
the  creditor  might  insure  the  life  of  the  debtor ;  upon 
the  ground,  that  he  has  a  better  chance  of  getting  his 
debt,  while  the  debtor  is  living.  Why  may  not  the 
creditor  also  for  the  same  reason  insure  the  debtor's 
house  or  ship?  But  he  considered  the  doctrine  settled, 
that  the  bye-gone  payments  were  a  debt ;  and  therefore 
not  insurable. 

Upon  this  case  the  ground  of  my  judgment  is,  that  [  S5S  ] 
this  was  in  substance  and  effect  a  covenant,  that  the 
husband  would  upon  his  marriage  pay  a  sum  of  money, 
which  would  produce  in  dividend  the  sum  of  40/.  per 
annum ;  and,  if*  so,  the  moment  the  marriage  took  place, 
and  the  time  elapsed,  within  which  that  gross  sum  could 
be  paid,   it  was  a  payment,   secured  by  a  covenant  to 

produce 

(34)  See  ante,  Vol.  VII,  aDDuity  may  be  proved  in 
302.  By  sUtate  6  Geo.  IV,  bankraptoy.  See  the  note, 
c.  16,  s.  64,  the  value  of  any     Vol.  V,  709. 
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1805.         produce  a  gum,  to  g^ve  an  annual  fruit,  it  is  true;  but 
-^^^>^*^         the  moment  the  time  was  over  it  stood  upoh  the  same 
Uk  nnrim  '    pnudple  as  the  arrears  of  an  anntiity,  become  due  be- 
fore the  bankruptcy.    The  debt  to  be  proved  appears 
to  me  to  be  the  gross  sum. 


ExparUp 


The  Order  was  for  liberty  to  prove  the  siun  of  80(UL 


1805.  DOLDER  V.  The  BANK  of  ENGLAND. 

Jan.  16lA. 
The  Court  re-    A  MOTION  was  made  in  this  cause,  by  the  Plain^ 

fased  to  order  tiffs,  constituting  the  present  Government  of  Swii-' 

divideuds,  re-  zerland,  that  the  Defendants  Lord  Huniingfield  and 
eeived  before  jj^^  Walpole^  in  whose  names,  as  trustees  and  agents,  a 
S^tofk""^'  sum  was  invested  in  the  funds  of  this  country,  under  a 
chAAed  h  th  P^^chase  by  the  governments  oi  Berne  and  Zurich,  exist- 
old  Govern-  ^S  hefore  the  Revolution,  should  pay  into  Court  the  di- 
ment  of  £Ml-  vidends,  received  by  them  previously  to  the  filing  of  die 
zerland,  to  be  bill  (35).  No  Order  had  been  made  either  as  to  the  capi- 
paid  into  tal  or  the  dividends:  but  the  Bank  and  South-Sea  House 

Court  by  the  refused  t»  pay  the  dividends,  since  the  bfll  was  filed, 
tmstees  on  the  rpj^^  Defendants  Lord  Hunting  field  and  Mr.  Walpole  by 
d  [  *S53]  *  their  answer  admitted  themselves  to  be  trustees ;  but 
of  the  present  ^^^^9  ^^^  ^^^  Government  had  ceased  to  exist  in  con* 
Government,  sequence  of  the  Revolution, 
without  having 

the  AiUnne}f         Mr.  RonuUy  and  Mr.  BeU,  in  support  of  the  Motion. 
thneral  a 

'     '•  The  Lord  Chancellor  asked,  whether  the  Attorney 

General  yfBA  a  party. 

Mr. 

(35)  This  fond  was  the  sub-     zerland  v.  The  Bank  ofEm§* 
jeet  of  a  former  application,     (and,  ante,  Vol.  IX,  347. 
See  The  City  <^ Berne  in  SwU- 
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Mr.  Eichardi  and  Mr.  HolUsif  for  the  Defendants  1805. 

Lord  Huntingfield  and  Mr.  WcJpok.  -n^^^ 

The  Attorney  General  ia  not  a  party.    The  bill  states,  ^^ 

that  the  original  body/who  entrusted  this  fund  to  these  The  Bank  of 
Defendants,  is  dissolved.  The  answer  states,  that  the  England. 
new  body,  substituted  in  their  pldc^  is  also  dissolved^ 
The  Government  of  this  country  does  not  acknowledge 
the  Government,  in  whose  right  these  Plaintiffs  sue. 
The  Court  cannot  agitate  the  question  without  the  pre- 
sence of  the  Attorney  General.  A  considerable  question 
is,  whether  upon  the  statement  of  the  Plaintiffs  the  Crown 
has  not  the  property ;  upon  the  principle  adopted  in  the 
case  of  the  Province  of  Maryland  (36),  that  the  fund  did 
not  belong  to  the  State,  formed  in  consequence  of  the 
dissolution  of  the  former  State,  though  acknowledged  by 
this  country  at  the  time ;  but  that  it  belonged  to  the 
Crown.  Another  objection  is,  that  part  of  this  fund  ap- 
pears by  the  bill  to  be  assigned  to  St.  Didier,  at  Paris, 
an  avowed  enemy  of  this  country. 

Mr.  Romilly,  in  Reply. 
The  proposition,  upon  which  this  application  is  re- 
sisted, amounts  to  this;  that,  if  a  foreign  state  invests 
money  in  this  country,  and  afterwards  chootes  to  make 
any  alteration  in  their  Government,  that  fund  is  thereby 
^  transferred  to  the  Government  of  this  country.'  Is  thb  [  ^  354  ] 
property  derelict:  or  what  gives  the  Crown  any  interest? 

The  Lord  Chancellor. 
There  is  a  great  distinction  between  the  Maryland    Stock  in  tii* 
Case  and  this.    That  was  a  case,  in  which  the  old  Go-  Faads  of  this 
▼emment  existed  under  the  King's  Charter;  and  a  change  Country,  the 

took  place  by  a  Revolution;  and,  though  the  new  Go-  P'^P*  y  y 
.  ^  the  Amertetm 

vermnent  g^^  ^^  ^^^^ 

(29)  Ante,  Barclay  v.  RnsseU,  Vol.  Ill,  424.  ^  ^^J?'*  ^^ 

J£evoliitioii, 

after  that  event  held  to  belong  to  the  Crown  as  bona  vaaniiia. 

Vou  X,  Z 
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1806.  Ternment  was  acknowledged  by  the  Government  of  thb 


^^  country,  yet  this  Court  held,  and  properly  m  my  opi- 

1^^  nion,  that  the  property,  which  belonged  to  a  coiporation. 

The  Bank  of  existing  under  the  King's  Charter,  was  not  transferred 

SNOiiAND*     to  a  body,  which  did  not  exist  under  his  authori^;  artd 

therefore  the  fund,  being  in  this  country,  was  to  be 
considered  as  bona  vacantia  in  this  country,  belonging 
to  the  Crown,  The  question  as  to  the  property  of  a 
fordgn  country,  not  created  under  the  authority  of  the 
King,  transferred  in  consequence  of  a  change  by  any 
circumstances  to  a  succeeding  Government,  is  perfectly 
distinct.  Another,  and  a  very  considerable,  question  is, 
whether,  if  that  subsequent  Government  was  never  ac« 
knowledged  by  the  Government  of  this  country,  the 
Municipal  Courts,  merctly  administering  the  Law  of  this 
country,  can  act  upon  it.  Some  perplexity  arises  from 
what  we  know  and  what  we  can  only  know  judicially.  I 
cannot  afiect  to  be  ignorant  of  the  fact,  that  the  Revo- 
lutions in  Switzerland  have  not  been  recognized  by  the 
Government  of  this  country :  but  as  a  Judge  I  cannot 
take  notice  of  that.  While  that  fact  however,  which 
will  make  a  vast  difference  in  the  decision,  is  in  doubt, 
the  question  is,  whether  money,  actually  received,  before 
this  bill  was  filed,  is  to  be  called  back  in  this  Court ;  all 
the  parties,  hating  an  interest  in  the  possible  disposition 
of  this  money  according  to  law  not  being  before  the 
Court 

[  iS5  ]  It  is  said,  first,  these  persons  have  not  the  right  them- 

selves. In  point  of  law  they  have  the  right  against  alt 
the  w<MrId  except  the  persons  entitled.  It  is  nei^t  said, 
they  admit  themselves  to  be  trustees  for  some  person. 
That. is  nothing  to  the  PlaintiiFs,  if  the  Defendants  arct 
not  trustees  for  them.  It  is  then  said,  they  can  be  trus^ 
tees  for  no  one  else.  Suppose,  it  could  be  put  by  ana- 
logy upba  the  point  in  Burgesg  v.  Wkeate  ( 37 ) :  claiming 

ibr 
(87)   \Bffiek.   \%h 
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for  their  own  benefit,  it  ia  of  no  consequence,  that  they         )905. 
•were  originaUy  trttstees.     Then,   taking  them  only  as       riT^^fin 
agents,  &r  instance  by  a  Po\ifer  of  Attorney:  if  they  re*  p^ 

oeeive  the  money,  as  still  authorized,  it  is  not  duly  re«-  ^^  Sank  of 
fCeived :  but  it  does  not  therefore  follow,  that  they  will 
remain  trustees  or  agents  for  the  persons,  succeeding 
•those,  who  gave  them  authority.  The  question  is,  whe- 
ther they  do  not  retain  them  for  themselves,  or  for  the 
rpersons,  succeediug  those^  who  gave  them  authority ;  or, 
.^whether  they  are  trustees  for  the  Grovemment  of  this 
i^ountry.  Until  therefore  the  PlaiatiflGs  prove,  that  they 
are  entitled,  it  would  be  too  strong  to  take  out  of  the 
iiands  of  these  Defendants  money  received,  before  any 
bill  was  filed :  at  least,  until  other  parties  are  made :  so 
that  I  maybe  sure,  all  persons  are  before  the  Cpqrt, 
among  whom  there  will  be  found  some  one,  whp  is  en- 
tided.  You  may  make  the  motion  again,  making  the 
Attorney  General  a  party,  if  you  please. 


1804. 
Bee.  14/A. 
ABELL  r.  SCREECH.  1806. 

Jan.  23</. 
TTPON   a  biU  by  creditors,   on  behalf  of  themselves    Costs  of  prov- 
and  others,  against  the  administratrix,    after  the  ^°S»  ^  debt  he- 
usual  decree,   a  motion  was  made  by  a  creditor,    that  'Of®  die  Master 

♦it  maybe  referred  to  the  Master  to  tax  his  costs,  in*  [♦3561.^^ 

the 
turred  in  proving  a  sum  of  427/.  Ss.  9d.  reported  due         .   , 

to  him  firom  the  estate  of  the  intestate;  and  that  what  ^p^^  ^  ^^^ 
ifiSLj  be  reported  due  on  account  of  those  costs  may  be  ditor's  Bill 
paid  to  him  out  of  1614/.  19^.  7d.  cash  in  the  name  of  not  allowed.^ 
^e  Accountant-General  in  trust  in  the  cause.    This  mo- 
tion h&d  been  made  some  time  before,  when  the  Lord 
Chancellor  thpught  it  reasonable ;  but,  having  doubt  99 
to  the  practice,  directed  a  search  for  precedents. 

'     '"'   '  Mr. 
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1806. 


Abbll 

SCRBftCH. 


[  ♦SS?  ] 


Mr.  Thomson,  in  support  of  the  Motion. 
If  this  application  cannot  be  complied  with,  a  creditor 
may  be  put  to  an  expencQ,  greater  than  the  amount  of 
his  debt;  and  in  consequence  of  the  decree  he  cannot 
assert  his  right  elsewhere ;  but  must  come  in  before  ihe 
Master.  Two  instances  have  been  found :  Lord  Orwell  ▼• 
Lord Hinchinbrooke  {2&\  which  afterwards  assumed  the 
title  of  Vernon  v.  Montague;  and  a  late  case,  at  the  RolU : 
Skeene  v.  Pepper  ( 39  ).  Those  cases  were  upon  the^bilk 
*  of  creditors ;  like  this  t  in  the  latter  certainly  the  point 
was  not  suggested  to  the  Master  of  the  Rolls  f  and  it 
passed  without  observation. 

The 


(88)  Lord  Orwell  w.  Lord 
Hinchinbrooke:  Vernon  r.Mon" 
tague:  in  Chancery,  28th  of 
March,  1776.  Reg;  Book 
1775,  fol.  252. 

Mr.  Madocks  moved  on  be- 
half of  several  creditors,  by 
name:  stating  the  Decree^ 
and  that  the  said  creditors 
had  proved  their  debts  before 
the  Master;  and  had  been 
at  a  considerable  expence 
therein;  and  praying,  that 
the  Master  may  tax  the  costs 
of  the  said  creditors  in  prov- 
ing their  debts.  The  cause 
arose  upon  the  Will  of  the 
£arl  of  Ai/i/*a«;  devising  an 
estate  for  payment  of  debts ; 
and  giving  other  property  to 
sopply  the  deficiency.  The 
itsnal  decree  was  made  for 
creditors  to  come  in,  and 
advertisements,  &o. 

The  Order    directed   the 


Master  to  tak  the  costs  of 
all  the  creditors,  who  have 
come  before  him,  and  proved 
their  debts. 

(39)  Skeene  v.  Pepper:  at 
the  RolU,  3d  July,  1804. 

The  Order  directed,  that 
the  Master  should  tax  the 
labseqoent  costs  of  all  par- 
ties to  this  suit,  and  declared, 
that  the  creditors  of  the  tes- 
tator are  to  be  at  liberty  to 
go  in  before  the  Master,  and 
prove  their  costs,  if  any,  of 
the  several  actions  at  Law, 
brought  by  them  to  obtain 
payment  of  their  debts,  and 
their  costs  in  this  cause;  and 
it  Was  ordered,  that  the  par- 
ties' costs,  already  taxed,  and 
the  said  subsequent  costs, 
when  taxed,  be  paid  oat  of 
the  sum  of  970L  cash,  in  the 
ilccoim/aal-6eiicra/'s  name, 
&c. 
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The  Lord  Chancellor. 
The  difficuky  upon  the  precedent  in  1776  is,  that  if 
any  creditors  are  to  be  allowed  their  costs,  it  must  of 
necessity  follow,  that  all  should  be  allowed  their  costs. 
That  case  arose  upon  the  distribution  of  a  great  noble- 
man's estate ;  and,  I  believe,  some  feelings  of  generosity 
prevailed  in  that  instance.  Upon  what  ground  can  it 
be  done  in  one  case,  unless  there  is  some  special  di^ 
rection  in  the  Will  or  Deed,  creating  the  trust  ?  If  a^ 
creditor  takes  out  administration,  in  order  to  support 
the  suit,  that  the  suit  of  the  creditors  might  go  on, 
I  have  known  it  allowed  in  that  instance :  but  that  is 
not  as  creditor.  I  will  speak  to  the  Master  of  the  Rolk^ 
upon  it 


1806. 


Aebll 

SCRSBC^ 


m^m 


The  motion  was  again  made  on  the  1st  day  of  Hilary 
Term;  'when  the  Master  of  the  Rolls  was  present  with 
the  Lord  Chancellor.  No  other  precedent  was  pro- 
duced :  but,  in  support  of  the  motion  it  was  pressed, 
that,  though  in  the  common  case  of  a  creditor,  called, 
upon  by  a  decree  to  con^  in,  and  prove  his  debt,  tbe 
expence  was  trifling,  i^  case  might  occur,  and  this  was, 
an  instance,  in  which  the  creditor  might  be  pi\t  to  costs 
greater  than  the  amovpt  of  h^s  d^bt ;  ai^d  he  cannot  pro* 
ceed  at  Law ;  where  he  would  get  hi^  cpsts. 


1805. 
Jan.2ad. 


The  Lord  Chancellor. 
The  leaning  of  tl^  Court  now  is  to  give  the  Plaintiff 
liis  costs,  as  far  they  can;  provided  there  are  asa^ts^ 
But  the  general  proposition  is,  that  an  executor  does  not 
pay  costs,  rather  than  that  he  does.  That  was  much  dis- 
cu9sed  in  the  Court  of  Common  Pleas  in  the  year  1789 
ox  1790.  When  this  motion  was  first  made,  it  struck 
me  1^  of  great  consequence  and  much  novelty ;  for  the 
course  of  the  Court  in  the  administration  of  assets  is  to 
compel  all  creditors  to  come  before  it ;  and  the  executor 

could 
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1805. 


Ab^ll  • 

V. 

Screech* 


could  not  be  safe,  unless  this  Court  would  prevent  their 
proceeding  at  Law.    This  is  an  application)  not  for  costs 
according  to  the  ordinary  course  of  the  Court,  but  upon 
this^ound;  that  there  has  been  more  than  usual  difli^ 
etklty  in  proving  the  debt  in  the  Master -s  office.    It  struck 
me,  that,  if  this  application  is  td  be  sustained  upon  thai 
ground,  it  must  be  very  familiar ;  and,  if  not  authorized 
by  precedent,  the  Court  would  be  called  upon  in  most 
eases  to  determine,  whether  there  is  not  so  much  diiB«» 
etiky  in  establishing  the  debt  of  each  particular  creditor^ 
that  it  would  be  fit  to  distinguish  his  case ;  and  to  lay 
down  one  rule  for  one  class  of  creditors  and  a  dififerent 
rule  for  another  clasd.     The  cases  that  have  been  pron 
duced,   are  only  one,    in   1776,   that  has  not  been  £oh 
lowed ;  and  another,  lately ;  in  which  the  point  was  not 
particularly  discussed.     I  could  not  induce  myself,  with- 
out the  sanction  of  the  Master  of  the  RaUs,  to  establish 
diis  practice;  and  the  inclination  of  my  opinion  is,  that 
it  is  too  dangerous. 


[PSS9  ] 


T/ie  Master  of  the  Rolls. 
Every  creditor,  coming  in  before  the  Master,  incurs 
some  expence :  yet  it  is  admitted  not  to  be  of  course^ 
but,  that  a  speciid  application  to  the  Court  is  necessary 
to  warrant  the  Master  to  tax  the  costs  of  the  creditor; 
^  and  therefore  the  degree  of  expence  will  come  into 
discussion  in  each  case.  In  that  there  would  be  much 
inconvenience,  and  a  great  deal  of  difficulty ;  which  ought 
to  be  very  weH  considered,  before  such  an  application  is 
granted. 


Ko  Order  was  made  (40)» 

(40)  The  6th  Resolation, 
2  P.  Will  27,  Maxwell  v. 
WtttenkaU,  that  a  creditor, 
or  legatee,  <H>niiog  in  before 
the  Btaster,  and  not  a  party 
ill  th^  cause,  shall  have  his 


costs,  was  not  noticed.  See 
Beames,  an  Chits,  18,  79. 
Goate  V.  Fryer,  3  J?ro.  C.  C. 
23.  Harvey  v.  Harvey^  Waiie 
V.  Watte,  6Madd.  91,  IIC^.' 
Watkins  v.  Maule,  1  Jac.  105. 
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BUTT,  Ex  parte.  ^*^^' 

Jan,  26IA. 

npiIE  prayer  of  this  petition  was  to  stay  a  bankrupt's    Bankrapt*! 

certificate^  upon  the  objection,  that  it  uras  obtained  Certificate 

by  giving  money  to  particular  creditors.  ^®'"»  "  ®"" 

tained  by  mo- 
ney, though 
Mr.  Johnson^  in  support  of  the  petition,  proposed  to  without  his 

read  farth^  affidavits,  filed,  since  the  petition  was  pre-  priTity. 
sented.  Whether  affi- 

darits  to  stay 

Mr.  RomiUjf,  for  the  bankrupt,  objected  to  reading  >  bankrupt's 
those  affidavits;  insisting  upon  the  rule,  established  by  C6rtinc»t«» 
Lord  Rosslyn,  that  affidavits  to  stay  a  certificate  must  ^^^  .  ? 
all  be  filed*  when  the  petition  is  presented;   tod  that  ^    ^a     V^ 
the  only  quaUfication  of  that  rule  can  be  by  admitting  y^^  confined  to 
affidavits    in    reply  to    something,    introduced    by   the  replying  to 
bankrupt.  new  matter  in- 

troduced by 
Tlic  Lord  Chancellor.  ^*»«  Bankrupt, 

Lord  Thurlow  left  this  Court  with  a  strong  inclination  "•'^^** 
to  struggle  against  certificates.  Lord  Rosslyn  thought 
otherwise :  and  gave  them  with  great  facility.  But,  I 
know,  afterwards  out  of  Court  his  Lordship  thought  that 
wrong,  and  that  he  should  examine  more  into  the  con- 
duct of  the  bankrupt  than  had  been  his  habit.  I  doubt, 
whether  the  rule  ought  to  be  laid  down  in  such  terms 
*  as  to  preclude  all  farther  information  than  was  given  in  r  *S00  1 
the  first  instance,  even  with  the  quaUfication  now  ad- 
mitted (41).     But,  rejecting  these  affidavits,  and  allowing 

tUs 


(41)  Ex  parU  Bowe$,  post,  ^rie  The  Bank  of  Scotland, 

Vol.  XI,  540;  and  see  the  lVe$.  Sp  Bea.  b.   1 /lo<e,  375. 

General   Order,     I6tb  Nov.  The  General  Order   is  also 

1B05,  permitting  allidavits  in  in  2  Cooke's  Bank,  Law,  273> 

^eply,  post,   XI,  542.      Ex  0th  edit. 
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this  certificate,  I  should  not  help  the  bankrupt ;  for,  if 
he  sought  before  a  Judge  to  be  discharged,  the  affidavits, 
on  which  he  relies^  would  not  be  held  a  ground  of  dis- 
charge. On  the  other  hand,  I  feel  it  very  difficult  upon 
attention  to  any  principle,  that  has  furnished  this  rule, 
to  support  the  doctrine,  that  a  bankrupt  is  not  to  have 
his  certificate,  if,  though  he  would  abhor  such,  means  of 
procuring  it,  some  too  active  friend  has  advanced  a  sum 
of  money,  to  obtain  it :  in  a  qase  perhaps,  where  he 
might  have  obtained  it  honestly  by  other  means.  But 
in  such  a  case  the  Law  is  clear,  (and  I  lament,  that  it  is 
so,}  that  the  certificate  is  good  for  nothing,  if  money 
has  been  given  to  obtain  it,  though  without  the  privity 
of  the  bankrupt  (40). 

(42)  1  Cooke's  Bank.  Law,     Mr.  Roots,    468.      Ex  parH 
405,  5ih  edit. ;  8th  edit  by      Half,  post,  Vol.  XYII,  OS. 
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RIDER  V.  KIDPER. 


TIY  indentures  of  settlement,    previous  to  the  mar- 
riage of  John  Rider  and  Catharine  Gray,  dated 

*I!^i?^''  °v  *  *«  '^^  ^^  August,  1769,  John  Rider  covenanted  with 

child  or  wife,    ^^_    ,__   ^         .  ^,.^         ,*^ 

a  trost  for  the  trustees,  m  case  Catharine  Gray  should  survive  him, 

person  advano-  ^^^in  1%  months  next  after  his   decease  to   pay  her 

ing  the  money;  3000/.,    with   4  per   cent,    interest   for    her   own   use: 

miless  the  pre-  and,   in  case  there  9houI4  be  apy  issue,   to  pay  to  the 
sampUonfirom  ^^^^ 

that  circom- 
stance  is  repelled  by  evidence. 

Under  a  covenant  upon  marriage  by  the  husband  with  the  trustees, 
in  case  his  wife  should  survive  him,  to  pay  her  a  sum  of  money,  she 
II  a  creditor  wit|iii|  the  statute  against  fraudulent  conveyances,  13 

As  to  the  jurisdiction  over  Stocl^  in  favour  of  creditors,  Qunre. 
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trustees  within  llie  time  aforesaid  2000/.  with  the  sanie 
interest,  upon  trust  to  place  it  out  at  interest,  and  pay 
the  interest  to  Catharine  Gray  for  life;  and  after  her 
decease  as  to  the  principal  in  trust  for  the  child  or 
children  of  the  marriage. 


1805. 
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John  Rider  in  1797  purchased  the  sum  of  SOOO/.  con* 
solidated  3  per  cent*  Annuities  by  his  general  agents; 
and  gave  them  a  Letter  of  Attorney  to  receive  the  divi- 
dends, having  transferred  the  Stock  into  the  joint  names 
of  himself  and  Anne  Kidder  \  with  whom  he  had  an  im- 
proper intercourse ;  and  from  that  time  to  )803  the  divir 
dends  were  paid  by  the  agents  to  her;  Rider  generally 
residing  in  the  Eiut  Indies  till  his  death.  He  left  his 
wife  surviving  him  and  one  child  by  her. 


The  widow,  having  taken  out  administration  to  him, 
filed  the  bill  against  Anne  Kidder;  praying,  that  the 
transfer  of  the  Stock  by  Rider  into  the  joint  names  of 
himself  and  the  Defendant  may  be  declared  to  have  been 
made  in  trust  for  himself:  or  otherwise,  that  it  may  be 
declared  to  have  been  voluntary  and  fraudulent  as  against 
his  creditors ;  and  that  the  Defendant  may  be  decreed 
to  transfer  the  fund  to  the  Plaintiff  as  hia  legal  personal 
representative,  &c. 

The  Defendant  by  her  answer  stated,  that  Rider  in- 
formed her,  he  had  made  the  purchase  in  contemplation 
of  leaving  England;  meaning  it  to  be  a  provision  for 
her;  and  that  he  thought  it  would  be  more  secure  in  their 
joint  names;  as  it  could  not  be  sold  or  transferred  with- 
out his  knowledge  in  his  Ufe;  and  he  requested  her  to 
join  in  a  Letter  of  Attorney  to  his  agents  to  receive  the 
dividends ;  and  she  received  the  dividends  always  from 
that  time.  She  denied,  that  she  prevailed  upon  him  to 
make  the  transfer ;  that  it  was  a  trust  for  hMH  &c. 

Mr. 
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Mr.  RomiUy  and  Mr.  Harty  for  the  Plaintiff. 
It  is  admitted,  that  there  wa9  no  consideration  fi>r  the 
transfer  of  this  Stock ;  which  was  a  mere  transfer  into 
the  Joint  names  of  the  intestate  and  the  Defendant;  no 
instrument  being  executed.     First,  the  Defendant  must 
be  considered    a   trustee  for   the  personal  representa- 
tive: if  not,  then  the  transaction,  as  being  yohmtary, 
and  intended  to  defeat  creditors  at  his  death,   capnot 
stand.    Where  a  man  makes  a  purchase  in  the  names  of 
himself  and  another  person,  no   consideration  passing 
from  that  person,  he  is  primd  facie  a  trustee  for  the  pur* 
chaser :  the  purchase  being  made  in  die  name  of  another^ 
probably  to  answer  some  purpose  of  convenience.    No 
reason  for  creating  a  joint-tenancy  appears.    If  he  had 
filed  a  bill  against  her,  calling  for  a  transfer  from  their 
joint  names  into  his  own  name,  could  she,  having  taken 
that  transfer  without  consideration,  have  made  any  de* 
fence  ?    It  must  then  be  considered  a  trust. 


But,  upon  the  other  point,  this  case  is  under  very 
peculiar  circumstances.  At  the  time  of  this  transfer  it 
does  not  appear,  that  he  owed  any  debt,  except  one^ 
payable  after  his  death ;  and,  as  far  as  appears,  this  was 
all  the  property  he  had ;  which  under  the  effect  of  this 
transaction  was  to  remain  his  during  his  life,  and  to 
become  the  property  of  another  person  upon  his  death. 
If'  the  transfer  had  been  made,  not  for  a  person  under 
these  circumstances,  but  for  a  wife,  it  would  have  been 
a  fraudulent  settlement:  Taylor. y.  J(mes{^);  and  it 
would  be  singular,  if  this  Defendant  can  stand  in  a  b^(^ 
situation  than  a  wife.  It  is  true,  your  Lordship  has  ex- 
pressed doubt  upon  that  case ;  whether  it  comes  within 
the  Statute  oi Elizabeth {AA)\  being  a  transfer  of  Stock, 
which  creditors  cannot  take  in  execution.     But  this  is 

under 


(43)  2  Atk.  600. 


(44)  Stat.  laZsVw.  C.5. 
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WEtitT  different  cifcumstanees :  k  njan,  not  parting  widi 
the  property  during  his  life ;  but>  making  a  dispoaitioni 
to  td^e  efiect  at  his  death,  and  so  defeat  his  creditors; 
If  therefore  this  is  to  be  considered  as  intended  for  a 
provision  for  this  Defendant,  it  is  a  provision  for  her 
in  fraud  of  creditors.  'His  object  was  to  maintain  that 
lM>ntroul  over  her  during  his  Ufe,  which  the  policy  of  thi) 
Court  reprobates.  In  Mortimer  v.  Davie^,  a  late  case 
at  the  Rolls,  a  man  living  in  this  way,  but  not  married^ 
purchased  an  annuity  in  the  name  of  the  woman,  with 
whom  he  cohabited.  It  appeared,  the  purchase-money 
was  his;  and  no  ccmsideration  passed  from  her.  She 
insisted,  that  it  was  intended  as  a  provision  for  her;  l)ut 
was  held  to  be  a  trustee. 


1805. 
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Mr.  Riclwrds  and  Mr.  PkilUmore,  for  the  Defendant. 
This  was  a  present  to  the  Defendant ;  given  as  a  per- 
manent provision  for  her.  She  received  the  dividends ; 
and  his  letters  shew,  he  treated  it  as  her  property. 
Under  those  circumstances  it  cannot  be  called  back. 
Upon  the  other  question,  there  is  no  equity  in  this  case* 
It  is  purely  at  law.  To  make  the  transaction  void  under 
the  Statute  of  Queen  Elisabeth  there  must  be  a  creditor 
at  the  time.  A  subsequent  creditor  cannot  afiect  it; 
though,  if  there  is  a  prior  creditor,  capable  of  setting 
aside  the  transaction,  subsequent  creditors  are  let  in ; 
as,  being  void  as  to  one  creditor,  it  is  void  throughout. 
The  authorities  have  gone  that  length  (46).  At  the  time 
this  transaction  passed  no  action  could  have  been  brought 
against  Rider  by  any  one:  the  only  engagement  he  was 
under  being  the  covenant  entered  into  on  his. marriage; 
depending  on  the  contingencies,  that  his  wife  should 
survive  him,  and  that  there  should  be  issue  of  the  mar- 
riage.   A  contingent  debt  was  never  considered,  within 

the 


(45)  See  ante.  Lush  v.  Wil'     reiereacos,  by  which  the  con- 
kintoH,  Vol.  V,  3»4,  and  the     trary  is  liow  seiUod. 
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the  Statute  of  Queen  EUzab^th.  If  the  Stock  had  l>een 
transferred  into  the  name  of  the  Defendant  alone,  thete- 
fore  it  would  have  been  good.  If  this  is  not  a  trust, 
this  Court  can  no  more  give  execution  against  Stodc 
than  a  Court  of  law :  Dundas  y.  2)fi/^ii^(46).  It  is  ttae, 
this  Court  is  said  to  act  in  personium ;  but  that  is  only  in 
eases  of  trust.  This  Court  cannot  opder  the  identical 
property  to  be  delivered  up^  or  transferred,  except  on 
the  ground  of  trust,  giving  an  interest  to  the  person 
demanding  it.  If  the  Defendant  is  only  to  be  considered 
a  debtor,  the  demand  -is  the  subject  of  an  action.  Upon 
what  principle  can  a  Court  of  Equity  relieve  under 
the  Statute  of  Queen  Elizabeth ,  where  a  Court  of  Law 
cannot  ? 


mm 


The  letters  of  the  intestiite  being  offered  in  evidence 
by  the  Defendaiit,  the  Plaintiff's  Counsel  objected  to 
have  them  read.  One  of  those  letters  stated  hia  wishi 
that  he  could  do  more  for  her;  but  expressed  his  satis" 
faction  to  know,  that  he  leaves  her  independent.  An- 
other letter  spoke  of  her  60/.  a-year,  as  a  permanent 
income,  with  reference  to  the  Income  Tai:. 

The  Lord  Chancellor. 
The  trust  arises  by  mere  presumption  of  law  upon 
the  advancement  of  the  money.    Then  the  letters  may 
be  read  to  rebut  that  presumption  (47).  But  they  amount 
to  no  proof  of  any  thing. 

]VIr.  jRomilly,  in  Reply. 
The  Defendant  may  be  treated  as  a  trustee,  either  by 
contract,  or,  as  the  transaction  was  fraudulent.     The 

intention 


(46)   Ante,  Vol.  I,    196.         (47)    George    v;    Howard, 
Naniet  v.  Cmrock,  IX,  1B2.        7  Pru  646. 
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intention  must  liave  been  either,  that  she  should  havie 
this  property  for  herself^  or  that  she  should  be  a  trusty 
for  him.  A  joint ■  interest  could  not  be  intended;  for 
the  property  was  not  so  deak  with :  the  Defendant  re- 
ceiving dl  the  dividends.  In  cases  of  this  sort  the  pre- 
sumption is  a  trust  for  the  person  advancing  the  money; 
aiid  the  only  evidence  against  that  is  the  circumstance> 
that  his  attomies  received  the  dividends;  and  paid  them 
over  to  her.  What  could  be  the  meaning  of  his  joimng 
his  name  with  her*s,  but  to  keep  a  control  over  her ; 
that  she  should  have  it  as  long  as  he  pleased.  He 
could  not  mean  to  be  a  trustee  for  her;  as  he  was  going 
to  the  East  Indies.  In  Mortimer  v.  Davies  there  were 
no  circumstances.  Upon  the  dry  point  alone,,  that  the 
Defendant  cannot  produce  evidence  of  an  intention  to 
make  a  provision  for  her,  this  Plaintiff  is  entitled ;  as 
her  husband  was. 
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But,  upon  the  other  point,  it  is  true,  the  trustees  in 
the  settlement  are  the  legal  creditors :  not  the  Plaintiff. 
But  she  is  beneficially  entitled.  Though  there  is  no  in- 
stance of  a  bill,  filed  upon  this  ground  by  a  personal 
representative  alone,  without  a  creditor,  that  may  be 
supported  upon  principle ;  if  the  estate  is  insolvent.  The 
Statute  of  Queen  Elizabeth  reaches  a  debt,  depending 
upon  a  contingency,  as  much  as  a  debt  certain.  Though 
thb  debt  was  not  payable  until  twelve  months  after  the 
death  of  the  husband,  leaving  his  wife  surviving,  yet  it 
was  a  debt  from  the  execution  of  the  covenant.  The 
Plaintiff  puts  the  case,  not  as  a  settlement  void  at  Law, 
but  as  a  provision  for  a  criminal  and  adulterous  inter- 
course. The  distinction  between  a  recompence  for  past, 
and  a  provision  for  future,  cohabitation,  has  never  been 
made  in  the  instance  of  a  married  man. 


Tie 
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Has  there  been  any  case  upon  that  distinction^  wbere 
the  Court  finding  the  woman  in  actual  possession  of  the 
Kidder.  property  has  upon  that  ground  taken  it  out  of  her  hands  t 
Whether  the  The  distinction  upon  the  doctrine  of  pr^endum  pmdieiia 
Court  has  j^^  prevailed  in  the  case  of  restraining  her  firom  en- 
gone  ar  er  foj^^^g  ^  security.  But  I  doubt,  whether  there  is  any 
strain  enforc-  ^^'"^^  ^  taking  the  property  out  of  her  hands,  except 
ing  a  security  **  *^  creditors. 
]^o  turpi  eamiSf 

and  has  taken  For  the  Plaintiff. 

the  property  There  is  no  case,  I  believe,  except  as  to  restraining 
out  of  posses-  her  ^^  enforcing  a  security  in  her  hands.  The  mate- 
^  rial  circumstance  is,  that  this  property  was  not  to  come 
as  to  '  d'to  absolutely  under  her  control  until  after  his  death ;  as  it 
(^lUBre.  *  cannot  be  made  out,  that  he  was  originally  intended  to 

be  a  trustee  for  her. 

The  Lord  Chancellor. 
*   It  is  said,  first,  this  is  a  trust :  if  not,  secondly,  that 
the  transaction  is  fSraudulent  agunst  creditors ;  and  that 
the  objection  upon  the  fraud  is  competent  to  the  personal 
representative,  as  such :   supposing  the  estate  is  insol- 
vent.   Upon  the  first  point,  I  suspect,  there  is  something 
of  the  nature  of  trust  in  the  transaction*:  to  what  extent 
it  is  difficult  to  say  without  some  farther  inquiry.     If  the 
case  at  the  Rolls  was  purely  this;  that  A.  bought  an 
annuity  in  the  name  off.,  A.  paying  for  it,  and  B.  had 
no  proof,  that  it  was  meant  as  a  provision  for  her,  in 
tfab  Court  tlie  fact  of  the  advancement  of  the  purchase-* 
money,  as  between  these  persons,  standing  in  no  relation 
to  each  other,  that  would  meet  the  presumption,  raises 
a  trust  in  the  person,  vested  with  the  interest,  for  the 
benefit  of  the  person,  who  pdd  the  money.    This  doe^ 
£  *S67  ]      *  trine  admits  some  exceptions,  that  were  very  fully  dis- 
cussed in  the  Court  of  Exchequer ^  in  the  case  of  a  copy- 
hold 
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hold  estate  in  the  West  of  £ii^»£2;  which  was  bought  180^ 

for  successive  lives.    The  habit  was  to  insert  as  feoffees 

the  children  of  the  purchaser.      It  was  settled  in  that 

case,  that  primd  facie  the  relation  will  give  the  child  an       Kiddbk. 

interest;  and  perhaps  that  would  prevail  also  in  favour  of 

a  wife  (48).     But  the  case  of  a  child  was  distinguished 

from  that  of  a  stranger ;  in  which  there  is  not  that  na* 

tural  affection,  thai  would  beat  down  the  presumptiony 

arising  from  the  advance  of  the  money  (40). 

If  therefore  this  case  depended  upon  the  mere  naked 
circumstance  of  the  purchase  of  stock  in  both  their  names, 
and  he  had  died  immediately,  without  any  deaKng  or 
transaction  upon  it,  I  should  have  thought,  the  Defendant 
would  have  been  a  trustee  for  his  personal  representa- 
tive ;  as  she  would  have  been  for  himself.  But  the  pre- 
sumption may  undoubtedly  be  met  by  circumstances  of 
enjoyment ;  tending  to  shew,  that,  which  primd  facie  is 
a  trust,  was  intended  as  a  gift;  and,  then  the  circum- 
stances and  the  weight  of  each  are  to  be  examined.  This 
case  is  under  very  peculiar  circumstances.  What  would 
have  been  said  upon  the  question  of  trust,  if  this  lady 
had  died  first;  and  left  a  personal  representative?  If  it 
was  an  absolute  trust  for  her,  it  would  make  no  dif- 
ference as  to  the  equitable  interest,  which  survived.  If 
therefore  there  was  a  trust  for  her  from  the  beginning, 
they  must  contend,  not  that  she  took  by  mere  survivor- 
ship, which  is  only  as  to  the  legal  interest,  but  that,  whe- 
ther she  survived,  or  not,  she  took  the  whole  equitable 
Interest.     Are  the  circumstances  of  this  case  suificient 

to 

(48)  Larimer  v.  Lorimer :  to  go  to  her  as  the  surtlvor : 

ia  Chancery,  11th  JVbo.  1822.  MSS.  Mr.  Beamer;  who  was 

Stock,  purchased   by  a  man  Goansel  against  the  m(^. 
in  the  names  of  himself  and         (49)  See  the  note,   post, 

his  wife,  was   on  his  death  Vol.  XV,  50,  FiMck  v.  Fimk. 
Med   by  the   Vice  Chancellor 
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to  me^t  the  primd  facie  presumption  ?  Unquestionably 
they  are  not ;  even  as  they  now  stand ;  litde  explained, 
as  they  are;  though  certainly  capable  of  explanation. 
It  b  clear,  Rider,  purchasing  this  fund  in  the  names 
*  both  of  himself  and  the  Defendant,  might  by  revoking 
at  any  time  the  Power  of  Attorney  have  prevented  her 
frcton  receiving  the  dividends;  and  if  she  had  filed  a 
bill,  to  compel  him  to  execute  a  ^ower  of  Attorney, 
suggesting,  that  he  was  a  trustee,  And  attempting  to 
prove  it  by  the  receipt  of  the  dividends,  the  question 
would  have  been,  why  was  the  joint  Power  of  Attorney 
given  to  his  bankers ;  and  in  what  manner  has  she  been 
permitted  to  receive  the  whole  dividends ;  and  very 
slight  explanation  would  have  proved,  whether  it  was  a 
gift  from  him  from  time  to  time,  as  long  as  the  Power 
should  be  permitted  to  remain ;  or  whether  her  receipt 
of  the  dividends  flowed  from  an  equitable  interest  she 
was  to  have  ab  origine.  So  upon  such  a  bill  after  her 
death,  if  she  had  iUed,  leaving  him  surviving,  it  would 
have  been  competent  to  him  to  shew  by  evidence,  upon 
what  footing  she  received  the  dividends.  Upon  the  evi- 
dence, the  utmost  intended  was  to  secure  to  her  an  in* 
come ;  and,  if  that  only  was  intended,  it  by  no  means 
destroys  the  existence  of  trust;  for  if  the  intention 
was  to  give  her  an  estate  for  life,  not  depending  upon 
his  will,  still  the  capital  would  be  his.  It  might  turn 
out  upon  inquiry,  that  she  had  enjoyed  the  income  from 
it  in  this  sense ;  that  it  was  nothing  more  than  inooipe 
of  his  gift  from  time  to  time ;  as  being  revocable  under 
the  Power  of  Attorney;  and  the  manner,  in  which  die 
banker^s  accounts  were  kept,  may  prove  that.  It  will 
be  proper  therefore  to  direct  inquiries  as  to  all  the 
drcumstances. 


The  second  question  b  very  material  and  difficult; 
and  it  is  very  important  to  have  it  well  setded.  It  b 
ckiur,  Stock  cannot  be  attached  in  the  life  of  the  party. 

Such 
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RiDltR; 

v., 

KlDDEIU 


Such  was  the  language  of  Lord  T/uirhwin^Dmuias  ▼•-        1805. 

Duiens;  and  also  m  the  ct&e  oC  Sir  Alexander  LeiiJii- 

where  a  bill  was  filed,  to  try,  whether  this  Court  would 

^'give  execution  in  aid  of  the  infirmity  Of  the'  law ;  'and 

it  was  held|  there  was  no  jurisdiction.    Yet  it  iis  clear,;      [^^36^^ 

under  the  bankrupt  law  stock  is  got  at,,  aftd  in  the'ad^. 

ministration   of  assets.     I  do  not  know,  how  they  get 

at  it  at  law.     In  this  Court  they  get  at  it  by  circuity,  of 

rq^soning.     The    Acts  of   Parliament,  ^  creating  Stock, 

•  * 

contain  express  clauses,  declaring,  that  Stock  cannot  bC; 
bequeathed,  as  Stock,  exciept  by  a  Will,  attested  by  two 
witnesses.    I  argued  twenty  years  ago  before  Lord  Tbur^^ 
loWf  where  there  was  a  Will,  attempting  to  disposie  of 
Stock,  that  it  could  not  amount  to  a  specific  legacy  f  the 
Statute  requiring  that  attestation.     Lord  Tt^urlaw  had,^ 
considerable  difficulty  upon  that ;  which  had  a  semblance 
of  argument,  aiming  at  the  destruction  of  the  practical 
doctrine  of  this  Court.     But,  the  acts  having  given  the 
Stock  to  the  executor,  in  case  there  should  be  no  such  ^ 
disposition  by  Will,  he  held,  that  it  could  not  pass  by 
virtue  of  the  WUl;  but  it  would  pass  by  virtue  of  the         '* 
Statute;  and  also,  that  what  the  executor  took  as  exe< 
cutor  must  be  dealt  with  in  his  hands  as  any  other  pro- 
perty in  his  hands.     Of  course  it  would  be   assets  for 
general  debts  and  legacies ;  and,  though  the  Stock,  as  - 
Stock,  would  not  pass  under  a  Will  without  the  attesta*' 
tion  required  by  the  act,  yet  a  Will,  without  any  wit- 
hi^ss, '  would   be  a  direction,  how  the   executor  was  to 
i8eal  with  the  Stock ;   which  he  took,  not  by  the  Will, 
but  in  default  of  a  Will,  attested  according  to  the  direc- 
tions of  the  Act;   and  it  is  a  singular  doctrine.     The 
question  is  very  nice  and  difficult.     In  Taylor  v.  Jones 
the  Master  of  this  Rolls  got  at'  it:    but  he  got  at  it 
thtough  a  doctrine,  which,  as  reported,  it  is  very  difficult 
to  maintain;   and  which  seems  to  have  surprised  Lord 
Thurlovt  very  much  in  Dundas  v.  Dittens.    If  therefoi%( 
the  decision  was  to  turn  upon  the  latter  doctrine,  I  should 
Vol,  X.  A  A  wish'       ,-,.«  '    t.T 


•  ■    % 


*fc 
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1006.         wbh  to  took  at  those  authorities :  but  I  think,  the  to 
^^"J*  fSew  of  the  case  will  decide  it. 

KiDDXB.  *  My  opinion  is,  the  Plaintiff  would  be  a  creditor  under 

t^SlO]      a  marriage    settlement,  that    a   frandalent  conTeyance 

would  not  affi^. 


bquiries  were  directed  as  to  all  the  circumstances, 
under  niiich  the  purchase  of  the  Stock  was  made,  kqd 
the  dividends  received;  whether  the  deceased  died  uh' 
diebted;  and  whether  he  left  any  and  what  other  per- 
abnal  estate  (50). 

(fiO)  The  Stock  was  aftel^  ferred.  Post,  Aider  r.ATwIifer. 
wards  ordersd  to  be  trans-     Vol.  XIT,  202.  XIII,  120.   * 


^~^-  REID  ff-  SHERGOLD. 

Fa.  Iti. 

An  express  es-  JOHN  QALE,  bemg  seised  of  copyhold  estates,  to 

lata  for  life,  ii^  i^^  y,  heirs,  according  to  the  custom  of  die 

with  a  Power  jj^^  oi  hleworth,  by  his  Will,  dated  the  4th  of  Mag, 
to  dupose  by  »     /  >  ~y» 

Will  does  not  ^^^'  8*^^^  ^^^  bequeathed  the  said  estates,  widi  house- 
give  the  ab-  ^^^  furniture  and  other  articles,  to  Samuel  Bamedejf 
sdota  interest,  and  William  Hargrave,  and  to  the  survivor  of  them,  and 
so  as  to  pre-  to  the  executors  or  administrators  of  such  survivor ;  in 
dode  the  ne-  trust  for  the  sole  use  and  benefit  of  his  niece  HemrhMm 
eessityof  ex-  3f|„^  the  wife  oi  Henry  SiaUtSi  for  and  during  the 
<M«ting  the  ^^^^^  ^^  Y^^^  natural  life ;  and,  that  Barnesleu  and  Hrn^ 
Power.  . ,  .         , .  «       ,  w . 

An  execution    *^«^»  ^^  ™  survivor,  his  executors,  &c.  d6  pi^  to  his 

by  Will  re-      ^^  niece  for  her  owii  use  notwithstanding  her  cover- 

voked  by  a  tmei 

sabseqaent 

oonveyanoe  upon  a  sale  by  the  tenant  for  life,  having  obtained  the 

legsl  estslia;  and  tbat  not  being  an  exeoation  widiin  the  intent  of  tiw 

IPower,  Ihe  estate  passed  under  a  general  residoary  devise  against  the 

fiuraheser. 
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fure,  an  the  rents,  issues,  and  profits,  arieibl;  ftom  (ha  t^StiA 
•foresaid  premisesi  or  suffer  her  to  receive  aD  such  ftnts^  Ritfb 
arising  or  to  arise ;  and  aiter  the  .decease  of  hb  said  m 

fticce    he  gave    all  the    aforesaid   p^Aiises,  hou^hoM    S«eroow^ 
goods,   &c.   to  Barnesley  and  HargreufCf  or  tlie  survi* 
for,  &c.  in  thist  for  the  sole  Usie  and  beniefie  dtMary&ale 
SUMesi  daughtelr  of  his  stid  niede,  tod  for  ha^  siiSfr^ 
^tenance;  and  when  she  sholild  arrive  ai  the  age.  of     |  ^871  J 
i#elity-one  years,  or  immediately  after  the  dSettth-  of  her 
itaother,  his  WiQ  was,  that  Barnesley  and-  HargriMff  Hi 
tfe  survivor,  &c.  do  asogni  transfer  and  fnXrItetkAef,  afl 
&e  aforesaid  premises,  and  pay  all  Ae  tiion^y  th«jr  tnaif 
happen  to  have  in  their  hands,  t6  Mhry  QMi'-SiwikiMs 
but,  if  she  should  happen'  to  die,  before  ilhe  should  jit- 
tain  to  the  age  of  twenty-one  years,  his  Will  wisi  And  h^ 
thereby  gave  all  the  aforesaid  premises  unto  such"  pek«ori 
ox*  persons,  and  in  such  proportions  a*  his  said  tikSe^  fyy 
her  last  Win  and  Testament,  by  her  duly  exiecWt)^,  lihoul^ 
give  and  dispose  thereof.    But,  if  his'  said  niecb  Ah6iild 
choose  to  have  the'  aforeisaid  premises  and  homJehold 
goods  sold,  he  gave  full*  power  to  Bitrnesltg  and'  H^^ 
gMfcCf  with  her  consent^  to  sell  and  sUnren^^r;  iftid'  att 
the  money  arising  from  such  sale  to  put  odt  iil  GkrveM* 
ment  or  other  securities*  In  the  name  of  them-  dr  this'  sud^^ 
vivor,  and  pay  to  his  said  niece  for  her  own  use  att*  thQ 
interest  arising  or  to  arise,  therefrom  for  her  own  separate 
Use,  for  and  during  her  natural  life;  and  after  he^  de* 
cease  his  will  was,  that  all  the  aforesaid  money  ii|  G<^ 
▼ernment  Securities  or  otherwise  be  continued  in  the  nJUffA 
i^  Barnesley  and  Hargrove,  or  the  survivor  of  them,  uqi- 
til  her  daughter  Mary  Gale  Stables  arrives  at  the  age  of 
twenty-oqe ;  and  then  after  the  death  of  hear  said  modier 
dp  pay  MOto  Mary  Gale  Stables,  and  transfer  al|  such 
Stock  or  Securities  and  all  moQey  in  their  hands^  in  tha 
same  manner  a^  if  the  estate  had  not  been  3old;  and,  in' 
order  that  Henrietta  Maria  Stables  may  have  a  comfort* 
a)ile;  maintei^ance,  he  gave  Bqrne^y  and  Hargrove  HOL 

A  A  S  A-year, 
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]ie05;  a-year,  to  be  paid  them  by  his  ei^^ecutor^  but  for  the  sole 

^^*^  use  of  his  sidd  niece  for  and  during  her  natura]  life ;  put 

^.  of  any  part  of  his  personal  or  freehold  estate ;  and  her 

Shbroold.  receipt  to  be  a  sufficient  discharge. 

The  testator  also  gave  and  bequeathed  to  Bamesley 

and  Hargrave  400/.  Stock  in  the  3}  per  cent.  Annuities 

^  ^37S  ]      *  1758,  but  for  the  sole  use  and  benefit  oi  Mary  Gale 

Stables:  but  the  interest  or  dividends  to  be  from  time 
to  time,  paid  by  the  trustees  to  his  said  niece,  until  her 
daughter  arrives  at  the  age  of  twenty-one  years ;  then  his 
will  w(as,  that  the  trustees  do  transfer  unto  Mary  Gale 
iy/<t£fat,,if  living,  the  said  400/.  Stock:  but,  if  she  happen 
to  die,,  before  she  arrives  at  the  age  of  twenty-one  years^ 
that  the  interest  be  paid  to  his  said  niece  during  her  nar 
tural  life ;  and  afler  her  decease  he  gave  the  said  4O0/. 
Stock  unto  such  person  or  persons  as  his  said  niece  by 
her  last  Will  and  Testament  by  her  duly  executed  shall 
give  and  dispose  thereof:  and  for  want  of  such  Will  he 
gave  the  aforesaid  400/.  Stock  to  his  executor  after  named. 
He  gjBLve  to  his  nephew  WiUiant  Gale  his  gold  watch  and 
seal;  and  gave  several  other  legacies.  All  the  rest  and 
re«idue  of  his  estate  real  and  personal,  of  what,  nature 
or  kind  soever,  he  gave  and  bequeathed  to  his  said  ne* 
phew  fVilUam  Gale ;  appointing  him  sole  executor. 
■ 

~  After  the  death  of  the  testator  Mary  Gale  Stables  died 
under  the  age  of  twenty-one  in  the  Ufe  of  her  mother.    In' 
1769;  Hargrave  was  admitted  tenant;  Bamesley  attend- 
ing, luid  declining  to  act  in  the. trust.     By  surrender,' 
elated  the  7th  of  May^  1781,  taking  notice,  that  ilfary 
Gale  Stables  had  died  under  the  age  of  twenty-one  with- 
out issue,  Hargrave  by  the  direction  and  appointment  of 
Henrietta  Maria  Stables  surrendered  all  the  said  copy-' 
hold  estate  to  the  use  of  Henrietta  Maria  Stables^  her 
heirs  and  assigns ;  and  oq  the  1 1  th  of  May  she  was  ad-' 

niitted;  and  afterward*  surrendered  to  the  use  of  herWffl." 

» 
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By  her  Will,  dated  the  ISth  of  February ,  1786,  attested  1805. 


by  three  witnesses,  reciting,  that  by  the  Will  of  her  uncle         ^^ 

she  was  entitled  to  copyhold  estates  aiid  legacies,  with  ^^ 

power  to  dispose  thereof  by  her  Will,  she  gave  and  de-    Shbrgold.* 

vised  to  Mary  Spyers'  all  her  copyhold  estate,  devised  to 

her  by  her  uncle,   and  surrendered   to  the  use  of  her 

*  Will,  as  also  all  other  her  estates  and  effects;  and  ap-       [  *373  ] 

pointed  her  sole  executrix. 

At  a  Court  Baron,  held  on  the  ^th  of  Jprilf  1791, 
the  testatrix  surrendered  the  copyhold'  premises  to  the 
use  of  l^mas  Harben  and  his  heirs ;  and  he  was  ad^ 
mitted ;  and  at  the  same  Court  Harben  surrendered  the 
premis'es  to  the  use  ot  Henrietta  Maria  Stables  to  secure 
to  her  an  annuity  of  150/.  during  her  life;  which  annuity 
was  the  consideration  of  the  purchase  by  him  from  her. 
She  died  on  the  25th  of  MarcA,  1799. 

The  bin  was  filed  by  the  residuary  devisee  and  legatee 
of  William. Gale  against  persons  claiming  under  Harben 
and  under  the  devisee  of  Mrs.  Stables  and  against  a 
lessee;  the  Plaintiff  insisting,  that  the  surrender  to 
Harben  by  Henrietta  Maria  Stables  was  a  revocation  of 
her  Will  as  to  the  copyhold  estate ;  and  was  void,  eit- 
cept  as  to  her  life  estate ;  and  she.  had  no  right  to  dispose 
after  her  decease  otherwise  than  by  Will. 

Mr.  Eamilly,  for  the  Plaintiff. 
In  the  event,  that  has  happened,  Mrs.  SiaNes  wa»  en- 
titled to  this  copyhold  estate  for  life,  with  power  .to 
dispose  of  it  by  Will :  and  in  default  of  execution  of 
•that  power  the  estate  Would  pass  under  the  residuary 
devise.  Her  Will,  if  not  revoked,  would  unquestionably 
hsLve  been  a  good  execution  of  her  power.  But  in  1791 
she  entered  into  an  agreement  to  sell  the  estate  in  con- 
sideration of  an  annuity;  and  she  surrendered  accordingly. 
Th»e  qtiiestibni^  are  inailde  by  the  Defendants:  1st,' that 

'  Mk. 
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jB%q.         Mrs.  Stables  took  the  absolute  interest  under  the  W3I  of 

^^^  her  uncle :  ^7,  if  she  took,  not  tl^e  abaolute  intere^t^ 

pj  but  im  estate  for  life  only^  with  a  power  of  appoint- 

$HWopi«B«     menty  that  power  was  well  executed  by  her  Will;  and 

^t  was  not  revoked,  by. the  subi^equent  surrender: .  Sdly, 
[  ^S74  ]      •  thatj  if  the  surjrender  to  Harben  did  not  give  him  the 

absolute  interest,  yet,  being  a  purchaser  for  valuable  eonpp 
sideration.  he  is  entitled  to  the  assistance  of  the  Court: 
and  it  is  to  be  considered  as  if  she  had  executed  a  Will 
.in  his  favour.  As  to  the  first  point,  clearly  upon  the  WiD 
lai  Gate  there  is  only  an  estate  for  life,  with  a  power  of 
appoiptment.  There  certainly  are  authorities  that  a  der 
vise  of  an  estate,  to  be  at  the  disposal  of  the  devi^eei 
gives  the  fee :  but  it  has  never  been  held>  Aat,  where  a 
limited  interest  for  life,  with  a  power  of  disposition,  has 
been  given,  the  devisee  takes  more  thao  an  estate  for  life, 
with  a  power.  Amoi^  many  cases  it  is  not  necessary  to 
refer  to  more  than  one,  3  Leon.  71,  and  4fLean.  41 :  a 
weaker  ease  than  this ;  as  the  particular  mode  of  execut- 
ing the  power  was  not  prescribed  (SI  )• 

.  Upop  the  second  point  it  will  be  contended,  that  the 
surrender  had  no  validity;  and  therefore  was  no  revoca- 
tion. It  did  pi^  the  legal  estate :  but,  independent  of 
that,  it  is  fully  settled,  that  all  conveyances,  though  not 
effectual  as  conveyances,  if  intended  to  have  that  effixl^ 
will  produce  a  revocation;  as  feoffment  without  livery, 
and  bargi|in  and  sale  ^thout  ^nrolmeiit.  The  groiind  is, 
liiat  the  devJAor  has  done  what  be  epocpiy^  wwU  be 
•flfeetual  tQ  revoke  bisWilL 

Upon  thf^  third  question,  it  mu«t  be  ointmded,  dmt 
the  Court  will  supply  4  defect  in  the  exeeutiop  of  a 
power  for  a  pur<:haser,  as  for  a  wife,   creditors,  8fc, 

Without 

(41)  Shp  inU,  tl|e  not*.  Vol.  II,  604.  Molmet  w.  CSyld!^ 
yi|I,  ^,  and  the  note,  508. 
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Without  <Hsputing  that,  this  is  not  to.  supply  a  Aefyd  in  1806. 
the  execation,  but  to  supply  the  want  of  execution.  jT^ 
This  power  was  never  executed;  lor  it  was  conceived,  ^^ 

Aat  Mm.  SiaNes  was  absolutely  entitled*  When  the  SflXROpUib 
powei'  has  not  been  executed,  the  Court  will  not  substi* 
tttte  an  execution.  A  Will,  with  a  covenant  not  to  re- 
voice  it,  would  not  have  been  a  good  execution  of  this 
*  power;  for  it  was  to  be  executed  by  a  revocable  inistrtt-  [  ^875  ] 
ment :  the  intention  of  the  testator  pointing  out  the  par* 
ticular  mode ;  which  is  essential.  If  she  had  attempted 
it  by  a  Will,  with  a  covenant  not  to  revoke,  that  would 
be  an  execution  by  deed:  jbl  .power,  which  the  testatot 
not  intend  she  should  have. 


Mr.  MiciardSf  Mr.  Benyon,  and  Mr.  Maddock,  for  the 
Defendants,  gave  up  the  first  question,  made  by  the 
answers,  that  Mrs.  Stables  had  the  absolute  interest,  not 
merely  an  estate  for  life,  with  a  power;  and  the  I^nxl 
GhaneeUor  said^  the  Defendant  could  not  possibly  nuun- 
tain  that  point. 

Upon  the  second  question,  the  Court  does  not  look 
into  the  precise  manner,  in  which  a  power  has  been 
executed:  provide^  the  intention  to  execute  appears; 
imd  {mrticularly  in  the  case  of  a  purchaser  for  vahiabfe 
consideration  the  Court  wOl  only  lode  at  the  substance* 
Jlrs.  SuMe9  attonpted  to  execute  her  power :  but  the 
execution  was  defective.  The  case  supposed  is»  wherf 
there  hak  been  no  attempt  to  execute*  The  Court  will 
.fissist  the  attempt*  If  there  is  a  power  to  grant  leasee 
by  deed,  and  a  contract  for  «  lease  has  been  madc^ 
.even  that  has  befn  considered  an  attepipt  to  execute  the 
jxiwer;  and<  the  party  to  that  contract  has  been  consi- 
defed,'  as  af  purchaser  for  valuable  consideration,  enti^s^ 
.to  B  leas^  with  aH  the  covenants  re^uiiied  by  the  powof^ 
That  is  nothing  like  an  execution  of  the  power ;  but  ^ 
jnere  4cGlarfition  of  intention:  yet  t^  leaaain^krHnan  if 
bound* 


I.  i 


Reid 


I    / 
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1805.*         "■       The '  Lord  Chancellor.  ^ 

The  question  is^  whether  the  mtentioti  is  not  express^; 

that  this  power  should  not  be  executed  by  deed  or  con- 

S^HBRGOLD.     tract.    In  order  to  prevent  her  disposition  of  the  estate 

[  •  376  ]      •in  her  life  he  gives  her  the  power  to  do  it  by  Will,  and 

not  otherwise.  The  question  is,  whether  I  can -treat 
this  as  a  defective  execution  of  a  power,  which  it  is  dear 
upon  the  Will  the  testator  never  intended  she  should 
have. 

For  the  Defendants. 
'  If  that  point  is  against  the  Defendants,  then  upoti  all 
the  circumstances  there   is  no  rev6cati6n   of  the  Will; 
though,   as   a  general  proposition,    a  Will,  disposing  of 
copyhold  estate,  will  be  revoked  by  a  subsequent  sur- 
render.   She  had  the  legal  estate  for  life,  for  her  own 
benefit;    and  the  remainder,    in  trust,   not  for  herself 
clearly,  but  for  those,  who  should  be  entitled.     Surren- 
dering .to  Hdrhen  she  could  convey  only  the  estate  for 
life,    as    a    beneficial    interest ;    though    her .  surrender 
passed  the  legal  remainder  certainly.    The  question  then, 
which  is  new,  is,  whether,  making  a  Will  in  execution 
of  her  power,   and  afterwards  conveying  the  legal  re- 
mainder, she  revoked  that  Will ;  which  could  not  pos- 
sibly affect  any  interest  she  had.    If  a  pierson,  seised  in 
fee,  devises,  and  afterwards  makes  a  conveyance,  effec- 
tifal,  or  not,  as  if  by  feoffment  without  Uvery,  that  cer^ 
tainly  is '.a  revocation.     But,  if  the  devisor,  having  an 
estate  for  life,  with  a  distinct  remainder  in  fee,  devises 
the  riemainder,   and  afterwards  conveys  the  *  estate  for 
life  only,  that  is  no  revocation  of  the  devise,  which  is 
to  operate  on  the  remainder  only.    The  estate  he  has 
at  his  death  is  the  estate  devised,  notwithstanding  the 
conveyance.     If  therefore  this  testatrix  had  not  taken 
,the  remainder  from  the  trustees,  and  had  comeyeA  her 
estate  for  life,  the  devise  of  the  remainder,  expectant 
'Tipoii  her  estate  for  life,  could  not  be  affected.    The 

conveyance^! 
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conveyance/  though  affectipg  to  pads  the  mheritancei  iti         180ft;* 

truth  passes  only  the  estate  for  life ;  and, therefore  cannot         WLmku 

operate  as  a  revocation  of  aWill,  whfch  was  to  operate  «. 

•  only  upon  the  remainder,  expectant  upon  her  estate  for    Shbroolo;^ 

life.    The  argument  upon  the  intention  is  done  away  bjr      [  ^87T  ] 

the  late  cases  of  revocation  ( 52 ).   The  effect  is  produced 

by  displacing  the  estate.    A9  to  the  inheritance  she  was 

only  a  trusteCi  not  for  herself^  or  any  one,  claiming  under 

her  bounty,  or  taking  from  her  by  privity  of  interest;  but 

for  the  persons  she  should  point  out  by  the  execution  of 

the  power  as  the  objects  of  the  tcstator*s  bounty.     By 

the  surrender  she  acquires  no  more  than  she  had  before; 

and  was  afterwards  as  much  a  trustee  as  Har grave ^  who 

surrendered. 

» 

The  residuary  disposition  is  exclusive  of  the  copyhold 
estate;  as  to  which  there  is  no  provision  in  default  'of 
appointment;  as  there  is  with  reference  to  the  400£ 
stock.  At  least  the  heir  ought  to  be  before  the  Court 
to  maintain  that  point. 

Mr.  RotniUy^  in  reply,  was  stopped  by  the  Court. 

The  Lard  Chancellor. 
This  in  eflect  is  a  devise  by  Gale  of  these  conyhold 
premises  to  the  separate  use  of  his  niece.  The  yariatioB 
of  expression  canndt  raise  a  quesiion,  whether  the  legal 
estate  was  to  be  in  her  or  the  trustees;  for  the  puipose 
bf  devoting  the  rents  and  profits  to  her  aeparate  uee 
would  require  it  to  be  in  them.  The  iOL  a-year  also  wai 
to  be  for  her  separate  use.-  The  effect  of  the  Wfll  is', 
that,  if  both  the  trustees  had  accepted  the  tnisl^  the 
copyhold  estate  would  have  passed  to- the  sole  and  8ep»- 

rate 

• 

(62)  See  ante,   Jlarmood     ences  in  the  notes,  XI>  437; 
V-  OgUnder,   Wolf  y I,    IW.      VI,3K0I.  .  , 

VIJI,  106,    and    the  refer- 


Kbib 
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10aft;         fate  viae  of  ^tlie  niece  for  life-;  with  rematoder  in  trui^ 
ftur  her  daughter  absolutely!  if  she  should  attain  the  age 
of  31 ;  and,  if  she  diould  dfe-  under  that  age,  her  mo- 
SaxBQOLD.     tlitr,  survivin^y  would  be  tenant  for  life  in  equity  of  the 
[  ^878  ]      ^estate^  ifith.  such  an  interest  or  authority  as  the  law 

would  give  her  to  dispose  of  the  inheritance.  He  also 
intended  to  give  a  power,  in  the  mode/  in  which  it  is  ex- 
pressed^  in  certain  circumstances  to  sell:  but  that  power 
is  expressly  given  to  the  tru9tees>  and  to  make  sale  with 
her  consent.  A  due  execution  of  that  power  th^^fore 
required  the  sale  to  be  made  by  them,  authorise  by  her 
consent.  As  to  the  400/.  stock  the  ultimate  trust  is  far 
such  person  as  his  nieee  should  by  her  Will  appoint 
if  her  daughter  should  die  under  the  age  of  2L  There 
is  this  difference ;  that  the  daughter,  attaining  that  iige 
in  the  life  of  the  mother,  would  take  that  absolutely:  if 
sheilied  under  that  age,  in  that  event  •  the  personal  pro- 
perty is  expresdy  given  to  the  mother  for  life;  with  an 
inter^t  or  authority  to  dispose  of  it  by  Will.  The  last 
clause  without  any  question  gives  every  interest  in  the 
freehold  and  personal  estate,  which  either  is  not  expressly 
given  before,  or,  which  by  events,  defeating  express  dis* 
position,  should  happen  not  to  be  disposed  of;  and  the 
single  question  upon  that  clause  is,  whether,  regard  being 
had  to  the  context,  he  meant  to  dispose,,  in  case  his 
nieoe  under  the  power  should  have  made  no  dispoution, 
or  her  daughter  should  not  live  to  take  the  absolute  in- 
lereat  in  the  copyhold  estate,  which  in  such  an  event 
would  not  be  disposed  of,  or  in  the  money,  arising  from 
Ihe  sale;  and  the  Defendants  can  go  no  farther  than  an 
jmpHcation,  that  the  testator  did  not  intend  the  interest 
in  the  copyhold  estate;  as,  supposing  the  case  of  defiuik 
^f  appointment  of  the  400/.  stock,  he  expressly  makes 
«  disposition  as  to  that  But,  if  that  express  disposi- 
tiph  had  not  been  made,  that  must  have  passed  to  the 
residuary  legatee  of  necessity.  The  question^  is  only, 
whether  copyhold  estate  is  well  described  by  the  est* 

pression 
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preasion  ** real estatii ;"*  and  there  is  no  doubt,  he  mefiit  X8M» 
to  pass  whatever  interest  was  undisposed  of  in  the  copy*  Kbid 
hold  estate.  v. 

The  next  point  is,  whether  bj  the  true  effect  of  the  £  S79  2 
WiU^  the  niece's  daughter  dying  under  SI,  the  niece 
herself  had  a  seisin  to  her  and  her  heirs  in  equity, 
^f  not  at  kw,  in  the  copyhold  estate.  It  is  perfectly 
disar,  upon  the  authorities,  she  had  no  such  interest ; 
4nd,  that,  attending  to  the  scope  and  object  of  the  tes* 
tsjtor,  such  interest  was  liot  intended;  and  not  intended 
Ipr  her  own  sake.  It  is  well  settled  in  the  c^ise,  alluded 
to  by.  Mr.  JZomtffy,  and  many  others,  that,  where  there 
is  an  e3f|>re8s  limitation  for  life,  with  a  power  to  dis* 
jpose  by  Will^  the  interest  is  equivalent  only  to  an  es- 
tate  for  life ;  and  the  power  is  to  be  accented,  primA 
facie  at  least,  by  WilL  If  the  party  dies,  the  interest 
ceases  with  the  life ;  and  no  one  can  take  by  transmission 
of  interest  from  that  person ;  though  they  might  take  by 
the  power,  if  executed.  In  this  case  the  meaning  of 
the  testator  was  this.  He  was  providing  anxiously  in 
every  part  of  his  Will,  that  his  niece  should  have  the 
power  of  receiving  the  rents  and  profits  firom  time  to 
time  for  her  separate  use;  tying  up  her  hands  from  uoh 
dulging  her  inclination  against  herself.  He  studbusly 
confines  her  power  of  giviiig  the  preoiises  to  a  power  oC 
giving  by  Will,  in  its  nature  revocable  in  every  period, 
of  life:  the  power  given  in  that  way  to  protect  }i^ 
against  her  ow|i  act.  This  U  the  mqit^  strong,  m  tb(a. 
bequetft  of  the  SOL  a-year  and  the  divideiids  of  die 
^0(ML  stock  are  expressly  giveil  for  the  me^  for  li^; 
and  after  her  death  nothing  was  to  take  eflfeet  in  her -or 
%nj  one  but  by  her  authority.  She  had  nothing  there* 
fine  in  point  of  interest  but  for  her  life.  In  point  of 
authority  she  might  by  her  Will  have  made  a  dispositiona 
to  take  effei^t  after  her  deatht 

It 
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1805;         »   It  18  then  toid,  if  the  sale  is  not  good,  as  asale? 

^^*^        It  i  shall  be  taken  to  be,  either  something  in  the  nature 

t,.  of  a  contract,  with  reference  to  which  a  purchaser  for 

HKitGOLD.*    <^  valuable  consideration  is  to  be  aided  ;.jor  an  attempt, 

^  vfRfti'j      an  act  done,  in  or'toifi^ards  the  execution;  in  respect  of 

which  this  Court' will  aid  him.'     I  do  not  stay  to  deter* 

mine,  whether  it  appears,  that  she  meant  to  execute 

the  ^wer j  or^  conceiving,  and  I  dm  clearly  ef  opinion, 

misconceiving,    that  she  had   the    absolute  interest   to 

convey,  she*  meant  to  convey  that  interest;    and  that 

this  surrender  should  not  be  any  thing  done  in  execUf 

tion  of  her  power  to  dispose  by  WiQ.    The  testator  did 

not  mean,  that  she -should  so  'execute  her  power.    He 

intended,   that  she  should  give  by  Will,   or  not  at  all; 

and  it  is  impossible  to  hold,  that  the  execution  of  an* 

instrument,  or  deed,  which,  if  it  availed  to  any  purpose,' 

mu^  avail  to  the  destruction  of  that  power  the  testator 

meant  to  remain  capable  of  execution  to  the  moment  of 

her  death,  can  be  considered  in  equity  an  attempt  in 

•    br  towards  the  e^^^cution  of  the  power.    That  therefore 

Irillnotdb, 

'  The  last  question  is,  whether  the  Will  is  revoked! 
She  meant  to  give  all  she  could  in  the  copyhold  estate. 
To  prove,  that  she  has  not  revoked  that,  the  exfict  state* 
of  the  title  has  be6n  examined.  With  reference  to 
that,  the  legal  interest  is  given  to  two  trustees.  Oiie 
"ivould  not  accept  the  trust.  He  attcinded  at  the'Gourt; 
tod  ri&ftitped  to  accept  it ;  and  the  other  was  admitted  to 
the  Whole  interest. ''  The  effect  of  that  is,  that  he  was 
owner  of  the  entire  legal  estate^  in  trust  for  the  niece, 
for  her  separate  use  fbr  life,  for  her  daughter,  surviving 
her,  if  she  Ishbiild  attain  SI ;  and  if  she  died  under  that 
age,^  iat:  the  resid\tary  devisee.  The  trustee  afterwards 
surrenders  to  her  the  whole  he  could  by  that  surrender 
pass  to  her.  The  effect  of  that  is,  that  she  l^came  en^ 
titled  to  the  legal  estate,   upon  the  same  trusts,  after 

her 


^^   ^^  .■    ^  J- 
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her  dei^h  at  .least,  for  all  the  other  persons;  as  he.w^*         Jl^^ 
Then  she  makes  a  Will ;  observing^  that  she  ha^  an  in-         r^  . 
^terest  and  an  authority;  and  stating  her  intentipii.tQ         '  "v.\  / 
be,  that  this  estate  after  her  death,  shall,  go  by  virtue    Sri^R«dU). 
'  of  her  power.    Afterwards,  having  the  whole  legal  estate^      £  U^^  J 
she  surrenders  the  whole  to  the  use  of  a  person,  who 
according  to  the  meaning  expressed  is  to  take  an  interest 
not  only  inconsistent  with, .  but  directly  contrary,  to, .  thf 
intention  express^.    The  question  is,  whether  that,  is 
not  an  effectual  instrument  to  denote  an  intentibp,  that 
the  Will  shall.not  stdnd*    Uxider  the  circumstance,.  I 
dhipk,  that  surrender  was  a  revpcation.   The*  consequence 
is,  that  the  person,  who  has  the  legal  estate,  is  a  ,trus^ 
tee  for  the  person, :  who  would  have  taken,  iC  that  Will 
had  not  been  made. 

■ 

ft  I 

^    m 

Upon  the. whole,  therefore,:  this  pui;chase,  and.  the 
lease  made  under  it,  canopt.  staiklw  .  Another  objection 
to  the  purchase  is,  that,  the  consideration  being  an  an- 
nuity, it  was  an  Act,  which  could  not.  either  in  Law. or 
Equity  be  said  to  be  within  the  intention  of .  th^it 
power.  %         .    .       ' 


BENNETT,  Ex  parte.  \         1805. 

"  Feb.  4/A,  lUk. 
nnHE  object  of  this  petition,  by  a  bankrupt,  was  to  have    The  Solicitor 

the  Commission  of  Bankruptcy  against  him  superb  to  a  Commis- 
ibeded,  and  a  sale  of  his  estate  under  it  set  aside,  ashav-  ^^^^  ^^  Bank- 
ing been  .improperly  and  fraudulently  conducted,  and  the  """^P^cy  cannot 
estate  sold  at  an  under-value.     The  estate  was  sold  by  P"*'®  ""^  J*"" 
auction  in  the  county  of  Kent ;  where  the  Commission  ^      . .       .^ 
issued^    Greneral  Harris  proposing  to  purchase  the  estate  or  another. 

foz    ACommis- 
'     ••  '    . .  .  I  sioner  of 

<       '•«  Bankruptcy  cannot  purchase  ander  the  Commission'  either  for  himself 
or  another.  .  .  .        < 
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i$0d.  ibr  the  lesidenee  af  hte  sonhtrf-hw,  id  wftowe  tenly  ft 
B^T'^tfTT  ^^  foraneriy  beeir,  appfied  to  Tappenden,  ykbio  wa»  ite 
jBb  Mife'     ^^^^  ^  the ComniidBion;  and  who  abo  adied  as  attof^ 

iiey>  and  as.  a  banker,  fir  General  HartU.    After,  some 
1  ^^Bii  ]      *hiquirie0  concendng  the  estate,  Gifeneral  ffom^^  desirtd 

TappeHdmtoHA{(Cf!i\xlBau  7£;gfs;peiMfeii  ans^itog,  thiit  it 
would  not  be  proper  for  him  to  bid,  as  he  waS;SMidl»r 
te  the  CommiiNrion,  ^ieneral  Htmru  desired'  hira  to  MP- 
ploy  some  one  to  bid ;  to  wlileh-  Tapp^Mkn  coiideMsd;i 
aa^  accordingly  emplojred  a  person,  hamdl  Bknmtt  to  bid 
for . General  i^tfrrtf.  In  that  conversatioif  Gi»ieral /for- 
m  expressed'  his  epimon,  that  the  estMtef  was  not  wortii 
more  than  K),tX)M.,  or  10,000  gidneas;  and*  he  gaM 
authority  to  go  to  10>500&;  and  if  amy  oM  should  Md 
10/.  upon  that  sum,  to  advance  \QL  mem  upon  dial 
Udding.  Blount  attended  accordingly;  'but,  being  ob- 
liged to  rethe  before  dke  condusion  of  the  sale;  Tappen- 
den  desired  Shepherd^  who  was  one  of  the  Comihiissionen^ 
to  bid  jfor  General  Hatrkf  giving  Shepherd  the  sam6 
instructions,  that  Blouni  had  received.  Shepherd  bid  ac- 
eordingly,  and  was  declared  the  purchaser  at  the  sum  cf 
10,070/L  The  affidavit  of  the  banlcrupt  represented  Af 
Talue  to  be  15,000/. 

The  case  was*  argued  by  Mr.  RomiUy  and  Mr.  Wyati, 
in  support  pf  the  petition ;  Mr.  Alexander  and  Mr.  IFAt- 
jAair,  for  the  purchaser. 

The  Lord  Chancellor* 
The  question  upon  this  petition  is,  whether  the  sale  to 
:  General  Harris  ought  to  be  declared  void.  It  is  dear, 
this  not  being  a  purchase  by  a  person,  whose  conduct 
under  the  Commission  fiiUs  to  be  controlled  in  bank- 
ruptcy, the  proceeding  ought  to  be  by  bilL  The  parties 
auggest,  that  they  are  willing  to  be  bound  by  the  juclg* 
ment  in  bankruptcy;  but,  I  doubt,  whether  I  ought  to 
accept  that  ofibr:  the  case  involving  considerations  of 
great  nicety  and  great  importance. 

By 
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By  t&e  convei^siuicm  with  General  Harris,  Topp^niem         IBOfti 
acquired  die  information/  that  there  was  an  indMdilit^    Drwiiuijl: 
who  would  give  ID^SSO/.  for  the  estate.    By  that  know^ 
ledge  he  got  into  ah  embarrassed  situation.    As-sofeitdr 
to  the  assignees,  his  duly  was  to  make  the  most  of  the 
estate:  as  a  perskm,  who  had  been  die  privsfte  attpmey-of 
General  Harris,  after  penmtl»ig  General  Hartk  Uf  itflk^ 
wiA  him  upon  the  subject,,  he  was  in  a  situation  ef  eonflf^- 
dence  with  respect  to  him.    Upon  the  eircmnstaDceiB  of  < 
the  sale,  the  first  way  of  putting  it  is,  that  JS^epksrd^- 
being  n  Coimnissioner,  could  not  buy,  either  as  prinei>* 
pid,  or  as  representinfg.any  other  person.    Nestt,  it  m$sf- 
be  said,  it  is  clear,  Tappemlen,  being  the  solicitor,  cotidd^ 
not  buy  for  his  own  benefit;  next,  that  he  cbuld  not  fiir 
a  third  person ;  all  the  same  ii^ischief  attending  the  lattttf  ( 
Case,  as  *  if  he  was  baying  f6r  himself.    Theft  it  may  btf  > 
said,    it  makes  no  difference^    1st,  that  he  is  Hot  tb^ 
buyer:  2dly,  that  he  was  ndt  th^  bidder  for  the  buyer r 
but  that  upon  principt^  if  he  does  nothing-  but  the  naked^ 
facty  employing  another  to  bid,  teBing  that  person,  wfaat^ 
biis  employer  would  give,  and  that  be  is  to  get  it  as' 
cheap  as  he  can,  which  is  implied  in  the  eniplo3rmeiilt,  it^ 
cannot  be  supported;  and  Shepherd,  if  he  was  not  a 
Commissioner,  is  under  the  same  circranstmees,  as  agent* 
As  to  the  case  of  the  Commissioner,  the  ground,  upeir 
which  the  assignee  and  solicitor  are  not  permitted  to  pjor^ 
chase,  is,  that  they  are  to  collect  for  the  benefit  of  iitm 
general  creditors  and  the  bankrupt,  and  all  the  informa*: 
tion,  that  can  enable  them  to  sell  under  such  circum^ 
stances,  and  with  such  manifestation  of  the  worth,  as 

■ 

wiU  probably  produce  the  highest  bidder ;  and  the  conse- 
quence of  permitting  them  to  bid  would  be,  applying 
that  information  to  their  own  private  benefit.  The  ques- 
tion, with  reference  to  the  Commissioner,  doing  no  acf 
whatsoever  but  bidding,  is,  whether  he  is  under  the 
ssane  disaibility«  * 

The 
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1805.  f  The  old  Statute  of  Henry  NUh  (53  )  put  the  affairs  of 

Q  ^^"^^         t)ie  bankrupt  under  the  Lord  Chancellor  and  other  great 
'MuHtrie  '     officers,  without  tjie  assistance  of  either  Commissionen 

or  assignees.  .The  Statute  of  Elizabeth  ( 54 )  added  Conk- 
missioners;  and  the  bankrupt  laws  for  some  time  did 
not  suppose,  the  existence  of  assignees:  .but  the  Com- 
ipiflfijcxiers  were  to  dispose  of  the  pei^on  and  property  of 
the  bankrupt ;' and  it  is  clear,  while  the  Conunissioner& 
utood  in  that  character,  they  could  not  purchase.  In- a. 
suttgequenC  period  the  -Commissioners  were  expressly  di- 
rected and  compelled  to  exercise  their  power,  by  vest' 
ingall  the  property  in  assignees,,  who  become  the  trus- 
ty, having  the  power  and  the  trust  to  sell;  and  I  do 
not  find, '  that  in  bringing  the  property  to  sale,  or  in. 
making  sale  of  it,  the  Commissicmers  have,  either  powers 
or  duties,  subsequent  to  those  Acts  of  Parliament.  Then, 
does  the  mere  circumstance,-  that  they  are  judges  in  the 
afl&irs  of  the  bwkruptty,  operate  to  place  them  in  a  si-* 
tuation,  throwing  round  them  the  disability,  under  which 
trustees  are  placed?  I  have  great  hesitation  in  saying,  it 
does.  It  is  scarcely  possible,  that  in  the  actual  dealing 
upon  a  Commission  the  Commissioner  should  not  have. 
/  acquired  from  actual  interposition  and  transaction  in  the 
bankruptcy,  not  from  the  mere  circumstance  of  being 
Commissioner^  what  would  occasion  disability,  particu- 
larly in  the  country:  but  it  would  be  very  strong  to  decide 
ui.  a  case  of  property  of  considerable  value,  without  the 
possibility  of  review,  that  the  mere  circumstance  of  being 
Commissioner  disables  a  man  bidding  honestly. 

As  to  the  other  part  of  the  case,  laying  aside  the 
character  of  Commissioner,    and  considering  4he  indi- 
vidual 


(53)  Stat.  34  &  35  Hen.  V (II,        (54)  Sta^  13  Eliz.  c.  7. 
c.  4. 
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'Tidual  as  a  mere  ageht,  the  principle,  that  the  Solich* 
tor  cannot  buy  is  extrelnely  clear  (55).  Perhaps  he  is, 
upon  principle,  the  individual  of  all  others  disabled ;  for 
as  to  the  title,  the  nature  and  value  of  the  property,  his 
duty  is  not  to  bring  it  to  sale,  until  all  information  has 
been  acquired  by  him  for  the  benefit  of  the  assignees, 
under  circumstances  likely  to  make  it  yield  its  utmost 
value*  If  he  was  permitted  to  inform  himself  of  mines, 
or  local  advantages,  without  being  bound  to  communi- 
cate them,  no  Court  could  detect  the  with-holding  that 
information,  which  would  frequently  be  with-hekL  This 
case  cannot  be  decided  against  the  purchaser,  unless 
upon  this  dry  ground ;  that  in  the  principle,  creating  the 
disabiUty  of  the  Solicitor,  diere  is  something,  that  wilf 
reach  any  person,  whom  he  employs  to  bid,  even  if  the 
facts  demonstrate,  that  he  does  no  more  than  say,  there 
is  aperson,  who  will  give  a  particular  sum,  with  a  direc- 
tion to  bid  to  that  sum;  and  it  is  implied,  that  the  per- 
son employed  is  to  get  it  for  as  little  as  he  can.  The 
ground  is,  that,  though  in  the  particular  case  there 
maybe  the  most  satisfactory  evidence,  that* the  transac- 
tion amounts  to  no  more  than  that,  the  general  interests 
of  justice  require,  that  the  Solicitor  is  not  to  be  per- 
mitted to  buy  for  himself,  or  for  another;  as  in  several 
cases  the  powers  of  the  Court  would  not  be  equal  to 
protect  it  against  deception;  from  the '  impossibility  of 
knowing  the  truth  in  every  case.  That  in  truth  is  the 
principle,  on  which  Courts  of  EU]uity  have  held,  that 
trustees  shall  not  buy  (56).  I  mention  it,  as  Lord  JSo««- 
lyn  said  more  than  once,  that,  to  affect  the  sale,  the 
trustee  must  make  an  advaptage*  That  is  not  my  opi- 
nion* The  principle  is  deeper:  viz.  that,  if  a  trustee 
can  buy  in  an  honest  case,  he  may  in  a  case,  having 

.    .  that 

(55)  Anta,  Ex  parte  Jamei,  oo^idb,  Vol.  IX,  234.  Whiek-- 

YoL  VIII,  337,  and  the  re-  coie  v.  Lawremee,  III,  740, 

ferenees.  and  the  note,  752. 

(50)  See  ante,  Coki  v.  7re- 

VoL.  X.  B  B 
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that  appeftranee;  but  which  from  the  infirmity  of  hu- 
man .testimony  may  be  grossly  otherwise ;  and  I  cannot 
odierwise  account  for  the  .case^  where  the  trustee^  wli9 
applied  for  a  renewal  of  a  lease  for  an  infant,  which 
the  lessor  refused  to  grant,  if  the  in&ntwas  to  bare 
any  interest,  neverthelessi  did  renew;  and  the  Court 
said,  he  -  should  throw  back  the  lease  to  the  lessor ; 
for  in  no  case  should  he  purchase  for  his  own  be* 
nefit 


The  point  I  wish  to  be  agitated  in  this  case  «ia,  1st, 
regaid  being  had  to  the  nature  of  the  office  and  duty  of 
CdmniMuoner^,  and,  3dly,  to  the  principle  I  have  stated^ 
eould  this  transaction  stand,  if  a  bill  was  filed? 


Fe6.  Utk. 


The  case  stood  over,  that  farther  aiBdaviCs  might  b^ 
made  by  General  Harris  and  Tappenden ;  which  wer^ 
made  accordingly :  representing,  that  the  offer  of  Ge- 
neral Harris  was  voluntary. 


Mr.  Romillif  and  Mr.  Wyait,  in  supi>ort  of  the  Pe-' 
titioii. 
No  improper  conduct  in  the  purchaser  is  suggested ' 
but    the  general  principle,  upon  which  the  Court  has 
acted,  win  not  permit  him  to  retain  an  estate,  bought 
under  such  circumstances,  that  it  cannot  be  represented 
as  having  produced  the  fair  value.    The  disappointment 
of  an  innocent  purch^kser  cannot  be  set  against  the  be- 
nefit to  society  from  acdng  upon  the  genial  rale.     The 
investigation  into  the  execution  of  this  Commission  of 
Bankniptcyhas  now  established,  that  this  sale  ought  not 
to  have  taken  place;  that  this  Commission  ought  not  to 
have  issued;  though  there' is  no  legal  objection  to'k^ 
appearing  to  have  been  taken  out  merely  for  *tbe  pur- 
pose 
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pose  of  oppressing  an  individual.  There  Are  two  grounds,  10M. 
upon  which  this  sale  cannot  stand :  1st,  diat  the  per-  j.  ^*^^ 
son,  who  bid,  and  to  whotn  the  estate  was  knocked  EK0arfe. 
down,  was  a  person  employed  by  the  Solicitor  to  the 
Commission:  Sdly,  that  person  was  one  of  the  Com*- 
missioners.  It  is  clearly  established,  diat  the  ^oUdtor 
cannot  buy  either  for  himself  or  for  any  other  person : 
first,  on  accoont  of  his  advantage  over  every  odier  per- 
son ;  the  information  he  has,  the  benefit  of  which  ought 
to  be  given  to  his  employer:  3dly,  as  his  bidding  may 
prejudice  the  sale;  whidi  was  the  only,  ground  in 
Twining  v.  Morrice  ( 57 ).  The  employment  in  this  in* 
stance  was,  not  merely  sending  a  message,  as  it  is  lepre^ 
sented,  but  a  direction  to  the  Solicitor  to  employ  anothef 
penlon  as  agent,  to  select  some  proper  person,  in  whom 
he  had  confidence.  Suppose,  the  person  selected  by.  the 
Solicitor,  had  exceeded  his  authority,  and  grossly  mis- 
conducted himself;  by  which  a  considerable  loss  had 
been  sustuned  by  the  purchaser :  Tappenden  would  have 
been  answerable  to  him  in  an  action,  as  agent  to  him, 
though  not  in  person,  by  another.  If  Shepherd  had  de- 
clared at  the  sale,  that  he  was  bidding  for  Tappenden, 
the  effect  would  have  been    precisely  the  same,    as  if 

Tappenden  had  bid  in  person.     If  this  is  permitted,  your 

• 

Lordship  will,  in  many  instances,  have  Solicitors  bid- 
ding, not  in  person,  but  by  another;  and  that  bidding 
not  for  the  Solicitor  himself,  but  a  third  person.  If 
this  Court  is  to  go  into  these  minute  inquiries,  to  set, 
who  is  to  be  the  ultimate  purchaser,  the  general  rule, 
that  the  Solicitor  cannot  buy,  either  for  himsdlf  or  an- 
other, will  be  .c(mstantly  eluded. 

The  next  objection  is,  that  the  agent  was  a  Connnis- 
aoner.      Before  assignees  were  appointed,  by  the  Sta^ 

tute 

(57)  2  Bro.  C.  C.  816.  '    ^ 

BB2 
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1806«  tute  of  Oeo.  IL  ( 68 ),  the  Commissioners  were  the  per- 
Bbnnbtt  ^^  ^  '^'  according  to  the  Statute  of  ElUabeih.  From 
Ex  parte.*     ^^^  ^^^  ^^  ^^^  ^^  ^^®  Commissioners  was  different 

certainly:  but  still  it  was  Uieir  duty,  as  fiur  as  was  in 
their  poweifi  to  make  the  property  as  pnoductiTe  as 
might  be,  to  stimulate  the  assign^s,  for  the  benefit  of 
the  creditors  and  the  bankrupt  They  do  not  disduurge 
their  duty  merely  by  deciding  upon  what  is  brought  be- 
fore them.  They  still  continue  trustees  for  the  benefit 
of  the  creditors ;  which  is  endent  from  their  oath  undet 
the  Statute  of  Geo.  II.  (59  )«  If  a  Commissioner  recdves 
information  as  to  the  property,  not  judicially,  he  is 
bound  to  call  a  meeting,  if  no  one  else  wilL  -Can  a 
Commissioner,  botmd  to  execute  the  several  powers  and 
trusts  committed  to  him,  purchase,  as  in  this  instance, 
for  10,070/.,  though  informed,  that  there  is  a  person 
who  will  give  10,520/.?  Could  he  consistently  with 
his  oath  purchase  for  himself,  conscious,  that  he  would 
have  given  much  more ;  for  if  he  can  bid  for  another, 
he  may  for  himself?  He  comes  to  the  sale  with  ad- 
vantage* He  necessarily,  in  his  office  of  Commissioner, 
has  made  previous  inquiry,  and  obtained  information. 
Upon  the  last  examination  of  the  bankrupt  this  C6Di- 
missioner  was  informed,  this  estate  was  worth  I5,000<L 
He  places  himself  in  a  situation,  in  which  he  must  con- 
tend agabst  a  person,  for  whom  his  duty  requires  him 
to  contend ;  in  which  he  has  an  interest  to  advance  at 
the  expence  of  all  the  creditors.  The  knowledge,  to  be 
acquired  as  to  the  value,  is  of  a  species,  which  it  de- 
pends upon  the  Commissioner  to  make  more  or  less  par- 
ticular and  full ;  and  his  examination  may  be  regulated 
with  a  view  to  advance  the  particular  interest  to  become 
a  purchaser.  In.  this  particular  case  the  two  grounds 
of  objection  igre  not  to  be  distinguished;  for,  if  die  dr- 

cumstances 

(58)  SUt.  6  Geo.  II,  c.  30.         (59)  SUt  6  Geo.  II,  c  30. 
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ciunstances  had  been  known  at  the  sale,  that  the  bidder         1805. 
wa«  employed  by  the  Solicitor  under  Che  Commission,  and      ^  ^^^-^ 
wai  himself  a  Commissioner,  who  had  all  the  information,       ^  parte. 
it  cannot  be  imagined,  that  the  sale  would  not  have  ^en 
greatly  affected. 

Mr.  Alexander  and  Mr.  JVkishaw,  for  the  Purchaser. 
The  state  of  the  facts  upon  all  the  aflSdavits  is,  that 
General  Harris  went  to  Tappenden,  as  the  person  re- 
ferred to  by  the  advertisement  of  an  estate,  to  be  put 
up  to  sale;  that  the  conversation  was  confined  to  in- 
quiries respecting  that  estate;  and  Greneral  Harris  upon 
the  result  of  those  inquiries,  having  made  up  his  mind, 
gave  authority  to  bid  to  the  extent  of  10,5S0/.  The 
wisdom  of  the  rule  estabhshed  as  to  trustees  must  be 
acknowledged:  but  it  is  dangerous  to  extend  that  rule 
by  subtlety  to  cases,  not  within  the  mischief.  A  broad 
line  of  distmction  is  necessary.  The  objection  to  the 
Commissioner  before  the  Statute  of  Geo.  11.  was, 
that  he  was  die  person  to  sell;  and  in  all  periods 
the  rule  has  been,  that  the  sanl^  person  cannot  sell  and 
buy.  But  from  the  date  of  the  alteration,  produced  by 
that  Act,  the  Commissioners  have  had  no  power  to  di- 
rect the  sale.  Their  powers  are  to  receiving  proof  of 
debts,  examining,  and  sending  upon  the  information  of 
the  assignees  for  pcfrsons,  suspected  of  having  property 
of  the  bankrupt.  The  assignees  are  to  call  upon  the 
creditors^  not  the  Commissioners,  to  direct  a  sale. 
What  is  their  trust?  Their  duty  is  to  produce  a  dis- 
closure of  the  bankrupt's  estate.  They  receive  no  secret 
mformation.  Every  creditor  may  put  questions.  Thqr 
have  no  information,,  such  as  was  obtained  in  Fox  v. 
Maekreih  (60).  The  sense  of  the  word  '*  trust,*^,  in 
•  the  oath,   is  that,  in  which  your  Lordship,   and  every 

Judge, 

(00)  2  Bro.  C.  C.  400. 
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1805.  Judge^  Are .  trustees.  If  the  situntioii  of  a  Judge  cieatcf 
Bennett  *^®  incap^ty,  wbere  is  it  to  stop  ?  Does  it*  extend  to 
Sx  parte!     ^^  Lords,  and  prevent  a  Peer  frbm  buying  f    If  tlus  is 

to  be  pushed  to  these  extreme  cases,  the  affairs  of  nuui- 
kind  cannot  proceed.  No  duty  of  the  Conunissioner  «e- 
qiiired  him  to  use  accidental  information  to  the  prejudice 
of  those,  who  trusted  him.  There  is  an  impropriety  in 
his  taking  upon  him  the  character  of  an  agent. 

As  to  the  Solicitor,  what  he  has  done  cannot  be  re- 
presented as  agency.  An  action  could  not  be  maintained 
against  him  for  misconduct  by  S/i€p/ter<L  Tappendeu 
refiised  to  act  ais  agent  Can  a  single  circumstance, 
that  the  Solicitor  was  the  person  to  siay,  who  should 
bid  10/L  more,  affect  the  transaction,  so,  as  to  avoid 
the  sale  ?  .  Besides  General  Harris^  there  was  only  one 
real  bidder,  who  went  to  10,060/.,  Shepherd  having 
first  bid  10,010^  The  effect  therefore  of  the  tcmntactim, 
represented  as  fraudulent,  has  been  a  higher  price  than 
would  otherwise  have  been  obtained ;  for,  if  this  offer 
had  not  been  made  oy  the  part  of  General  Harrii, 
the  estate  would  been  &irly  sold  for  less.  l(  Tappeih 
den  had  communicated  the  information  be  received  by 
accident  &om  Greneral  Harris,  it  would  have  been  gross 
inisconduct.  His.  communication  to  Shepherd  was  merdy 
in  the  nature  of  a  message.  The  objecti  for  which  the 
general  rule  was  estybUshedj  is  to  reach  commtQucations 
with  the  vendor's  solicitor,  from  their  nature  secret «  and 
which  win  always  be  concealed,  where  fraud  in  ioten^edt 
If  that  was  the  object  in  this  case,  Tuppef^den^n  ap- 
pearance in  the  transaction  was  not  necessary.  The 
consequence  of  such  strictness  attaching  upon  the  most 
minute  interference,  will  be,  that  the  rule  will  reach 
an  honest  ca^e,  where  the  communication  had  b^en  made 
by  accident ;  and  cases,  the  real  oliject  of  its  operation, 

will  escape. 

Mr. 
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Mr.  BomiUy,  in  Reply.  ^805. 

These  cases  must  be  decided  tkpon  a  general   rule,     b&nnrtt 
Qot  apon  particular  circumstances.    The  exception  must      g^  pmrtt. 
be  stated  in  plain  and  dear  terms.    The  general  rule 
clearly  reaches  this  transaction ;  the  efibct  of  whsch  is, 
that  Tappenden  was  intrusted  to  make  cheice  of  a  proper 
person  to  buy  this  estate.     "  Employ"  is  the  word  used. 
The  whole  responsibility  was  upon  him.     Shepherd  did 
not  know,  for  whom  he  was  bidding;  and  his  name,  hot 
that  of  General  Harris,  was  put  down  as  the  purchaser. 
The  answer  to  the  argument',  that  there  w:as  but  one 
other  real  bidder,   is,  that  it  was  impossible  to  know, 
who  would  have  bid,  i^  this  person  had  not  iqipeared. 
The  mischief  is  the  same^  as  to  the  Commissioner  pur- 
chasings whether  for  himself  or  another.     Suppose,  this 
estate  had  been  formerly  in  the  family  of  Shepherd,  and 
be  \\ad  from  the  beginning   a  view  to  the  •  purchase : 
'would  that  haye  had  no  influence?     There  was  much 
dispute  before  the  Commissioners^  whether  this  bank- 
ruptcy could  be  sustained,  upon  the  petitioning  credi- 
tor's debt.    The  bankrupt  wrote  repeated  letters  to  the 
CommisskMiers:  stating,  that  enough  had  tieen  collected 
to  pay  his  debts;  and  entreating  them  to  call  a  meeting, 
to  compel  the  a^ingnees  to  make  a  dividend.     Can  it  be 
represented,  that  the  Commissioners  have  nodiing  to  do 
with  the  sale  ?    Is  it  not  clear,  on  the  contrary,  that  they 
compel  a  sale,  by  refusing  to  call  upon  the  Ussignees  to 
make  a  dividend.    Though  the  last  examiaation  of  the 
bankrupt  is  public,  thc^  may  be  private  examinationa. 
The  duty  of  the  Commissioners  even  now  requires  them 
-to  do  the  utmost  they  can  for  the  benefit  of  the  estate. 
Admitting,  it  would  have  been  dishonourable  m  Tappets 
den  to  have  betrayed  the  confidence,  placed  in  him  by 
Crcneral  Harris,  he  placed  himself  in  a  situation,  com- 
pelling him  to  act  dishonourably  to    the    one   or   the 
"other.    I  do  not  conceive,   the  Lord  ChoficeUor  could- 

be 
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1806.  be  permitted  to  purchase  an  estate  he  ordered  to  be 
Bennett  ^^'  '^'^  question  upon  a  purchase  by  a  Conmiissioiier 
£Sc  parH.       ^  never  before  been  agitated ;  and  it  is  impossible  to  be 

certain j  that  all,,  or. the  strongest,  cases  of  mischief,  that 
may  be  apprehended,  have' been  stated;  and  what  is  die 
advantage  ?  Aferely  bringing  three  more  competitors  to 
the.  sale. 

* 

The  Lord  Cha)icellor. 
Having  formed  an  opinion  upon  this  case,  I  shall  not 
delay  my  judgment;   being  perfectly  satisfied,  I  cannot 
give  myself  any  effectual  assistance  towards  a  better  opi- 
nion.    The  circumstance,  last  mentioned^  tiiat  this  is  the 
first  time  it  was  .ever  contended,   that  a  Commissioner 
could  buy  an  estate  runder  the  bankruptcy,  by  no  means 
proves,  that  Commissioners  may  not  have  purchased  in 
a  great  variety  of  instances :  nor  does  the  circumstance, 
that  this  has  not  occurred  in  London,   prove  any  thing 
.ifts  to  the  practice;  for  I  do  not  remember  in  an  experi- 
.ence  of  S5  years,  a  single  complaint  of  any  such  nature, 
with  reference  to  the  Commissioners  in  London,  that,  is 
so  frequent  in  the  country ;  tending  to  render  Commis- 
,sions  of  Bankruptcy,  executed  in  the  country;  a  great 
national  mischief.    I  have  thought  aqxiously  upon  thb 
,case ;  believing,  that  such  purchases  are  frequentiy  made 
in  the  country;   and  therefore  my  determination   may 
.have  an  influence  beyond  the  particular^  case;    and  I 
state,  this,  first,  as  it  has  imposed  upon  me  the  duty  of 
giving  great  consideration  to  it;  next,  in  order  to  ob- 
serve, that  I  decide  this  case  upon  petition  at  the  in- 
jBtance  of  the  parties;  and  if  in  any  other   case    the 
.principle  shall  be  thought  such  as  not  to  support  the 
decision,  I  shall  have  no  disinclination  to  permit  it  to  be 
.discussed  in  a  regular    suit.      For  this  reason  I  inti- 
mated  a  wish  to  hear  all  the  particulars  of  the  conver- 
fAtipi)   betweep  Qeneral  Harm  and  Tappenden:    not 

under 
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under  a  notion,  that  it  would  affdct  the  general  rbs*^ 
aoning;  which  proceeds  upon  general  principles;  but, 
as  th^y  might  be  of  such  a  nature  as  to  make  it  un- 
necessary, to  decide  upon  the  application  of  those  gener 
ral  principles* 

I  wish  to  be  distinctly  understood,  that  myjudgment^ 
that  General  Harris  cannot  be  permitted  to  hold  this 
estate,  but  must  give  it  up  upon  terms,  goes  upon  a 
principle,  that  does  not  affect  his  honour,  integrity  or 
reputation.  It  was  first,  but  hardly,  contended,  and  it 
is  almost  impossible  to  contend,  that  the  SolidtDr  may 
buy  for  himself:  2d|y,  that  a  Commissioner  may :  lastlyt 
that,  if  the  Solicitor  cannot  bid  for  himself,  he  may  for 
another  person ;  that  the  Commissioner  may  bid^  for  an- 
other person;  that,  if  the  Solicitor  cannot  bid  ii|  person, 
he  may  employ  a  third  person ;  and  that  person  may  be 
a  Commissioner^  If  the  Solicitor  cannot  employ  a  Com- 
missioner, it  is  unnecesary  to  discuss,  whether  he  could 
employ  any  other  person,  unconnected  witli  the  bank* 
ruptcy. 

« 

It  is  now  settled,  and  is  my  opinion,  that  it  is  not  ne- 
cessary, in  order  to  undo  a  sale  to  a  trustee,,  to  shew, 
that  he  has  made  any  advantage  in  the  article. of  the 
purchase.  Lord  Hardvsiche  ip.  fVhel^dale  y.  Coakson  (  61 ) 
intimated  an  opinion,  th^t  a  t|rus|;ee  n^igbt  buy  ^t  a  ^e 
by  auction,  I  do 'not  take  that  to  be  the  law  at  this 
day.  The  ground  is,  that  his  duty  requires  him,  while 
he  remains  iq  that  situation,  to  carry  to  the  sale,  even  at 
the  expence  of  the  Cestui  que  Trust,  all  the  informationi 
that  is  necessary  to  enable  him  to  bring  the  estate  to  sale 
as  advantageously  for  the  Cestui  que  Trusty  a^  if  he  were 

selling 

(61)  1  Ves.  0.    Stated  from      Vol.  V,  083,  in  Campbell  V. 
the    Register's  Book,    ante,       Walker.    8ee  the  uote. 


1805. 


BKNNETTp 

Ex  jHitrU^ 


Not  pec^^ 
sary,  to  undo 
a  sale  to  a 
tmstee  of  the 
tmst  property, 
to  shew,  be 
has  made  aii 
advantage. 

Groand  of 
the  role  against 
such  par- 
chases;  unlesi 
the  character 
&(  tmstee  is 
previously 
shaken  off, 
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.IHOy         selling  that  estate,   bis  own,  for  his  own  benefit.     If 
«  ^^"^.^      *1"^  be  the  principle,  with  reference  to  the  duty,  a  Cooit 
.„        ie*     ^^  Equity  supposes  to  be  imposed  upon  hinij  the  in- 
evitable consequence  is^  that»  until  by  contract  he  shall 
do,  what  all  the  oases  admit  he  may,  but  what  it  may 
be  difficult  to  determine  he  has  done  efFectuaUy,  .shake 
pff  the  character  of  trustee,  and  put  himself  in  circum- 
stances, in  which  he  shall  be  no  longer  the  person  inf- 
trusted  to  sell,  he  shall   not  buy  for  himself.     Whyf 
The  reason  is,  that  it  would  not  be  safe,  with  reference 
to  the  administration  of  justice  in  tlie  general  affairs  of 
trust,   that  a  trustee  should  be  permitted  to  purchase; 
.lor  human  infirmity  will  in  very  few  instances  permit  a 
man  to  exert  against  himself  that  providence,  which  a 
vendor  ought  to  exert,  in  order  to  sell  to  the  best  ad- 
vantage; and  which  a  purchaser  is  at  liberty  to  «xert 
.for  himself,  in  order  to  purchase  at  the  lowest  price. 

Instances  in  Many  instances  may  be  put.     A  man,,  employed  to 

support  of  the  selh,  may  in  the  investigation,  undertaken  under  the  obli- 
Kule  against  gation  of  his  duty  as  trustee,  have  learnt,  that  the  value 
p  re  so  ^£  ^Y^^  estate  consists  of  a  mine:  all  the  rest  of  the  world 
bv  th    troAte     *"®y  ^  ignorant  of  that  circumstance ;  and  he  may  buy 

without  communicating  it;  and  it  will  rest  entirely  upoh 
his  honour  and  integrity,  whether  this  Court  can  get  i 
discovery  of  the  fact,  that 'he  acquired  that  knowledge 
before  the  sale;  and  never  communicated  it:  his  duty 
requiring  him  to  invite  purchasers.  In  Fox  v.  Mackreih 
a  circumstance  of  that  nature  occurred.  The  prineiple 
went  quite  beyond  and  aside  the  ground,  upon  which 
the  Counsel  in  the  House  of  Lords  contended  for  an 
issue^  whether  a  fair  price  was  given  in  the  first  instance. 
I  believe,  it  was :  that  is,  as  good  a  price,  as,  according 
«  to  what  was  then  known,  could  be  obtained*  But  the 
purchaser  had  received  his  information  as  to  the  value 
from  a  surveyor,  em|)loyed  at  the  ex^ience  of  the  trust 

la 
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In  the  judgment  of  this  Court  and  the  House  of  Lords^ 
certainly  hord  ITu^hw  hairing  dou]l>t^  to  whose  doubt 
the  utmoft  respect  is  due^  Mackreth  had  not  shaken  off 
the  chai^^  of  trustee;  but  ren^ned.i^  trustee,  aflter 
he  sold  to  himself;  and  the  second  sale  was  in  equitji 
to  be  considered  as  madci  not  by  the  purchaser,  but  by 
the  trustee,  buying  from  himself;  and  therefore,  though 
the  advantage  was-  righteously  obtuned,  it  was  obtained 
for  the  Cestui  que  Trust.  The  principle  is  unalterabjly 
hid  in  the  prior  decisions;,  especially  in  that,  where  it 
was  held,  that,  to  protect  the  purity  of  transactions  her 
tween  trustee  and  Cestui  que  Trtc^/,  a  trustee  should 
not  take  for  his  qwp  benefit  even  property,  which  the 
owner  refused  to  sell  to  the  Cestui  que  Trust.  That  was 
a  church  lease.  The  trustee  applied  for  a  renewal; 
and  the  lessor  declared,  he  would  not  renew  for  the  be- 
nefit of  the  infant  Cestui  que  Trust,  The  trustee  then 
took  it,  and  rightly  m  point  of  moral  honesty,  for  his 
own  benefit :  but  this  Court  said,  it  has  so  little  power 
of  obtaining  a  complete  discovery  in  all  cases,  that  th^ 
property '  should  be  thrown  back  to  the  lessor,  rather 
than  the  trustee  should  have  it. 


1806. 


Bbnnbtti 


With  reference  to  assignees  under  a  Conimisfflon  o( 
bankruptcy  (62),  I  have  repeatedly  thought  u)>on  thi^ 
subject.  The  firmness,  with  which  I  have  acted  upon  it 
in  bankruptcy,  has  brought  into  difficulty  persons,  who  did 
not  suppose,  they  were  liable  to  it.  I  have  not  the  least 
doubt,  that  assignees  cannot  purchase  for  themselves  $ 
and  I  think,  if  the  rule  can  be  applied  to  any  class  of 
trustees,  it  applies  with  more  force  to  them  than  to  any 
other  description;  for  there  are  in  other  cases  many 
Cestuis  que  Trust  much  more  able  to  protect  themselves 

than 

(6*2)  See  Ex  parte  Lacey,  auie,  Vol.  VI,  626,  and  the 
references. 


The  Role 
against  par- 
chases  of 
trast  properly 
by  the  trustee 
applies  with 
more  force  to 
assignees  in 
bankruptcy. 
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1805.  than  the  trastees :  but  that  is  not  so  with  regard  fa  the 
BRNNfiTT  bankrupt  Or  the  creditors.  There  is  more  temptadon 
Ex  parte!     ^^  ^^^  ^^  assignee  trrong  them  than  to  distifrb  him  in 

the  enjojrmen^  of  the  fruit  of  his  misconduct.  As  to 
{he  Solicitor  under  the  Commission^  there  is  no  prin- 
ciple, applying  to  the  assignee,  that  does  not  apply  to 
the  Solicitor^  He  is  the  man  of  business  of  the  assign 
nee:  his  agent  in  the  sale:  in  a  stricter  sense  the  ven- 
dor. He  is  the  person  to  collect  particulars,  form  condi- 
tions, advise  as  to  the  price,  not  an  wpiei prieeiSS),  as 
auctions  are  conducted  in  Scotland;  but  a  price,  under 
which  it  is  not  to  go.  Under  such  circumstances  die 
safety  of  mankind  rcfquires  the  Court  to  act  upon  the 
general  prbciple.  It  is  clear  thereforcj  that  tfate  Solici- 
tor cannot  buy  for  himself. 

Next,  caii  a  Commissioner  buy  for  hhnself?  Consider, 
what  he  is:  what  are  his  duties,  his  obligations:  as 
they  respect  the  bankrupt,  the  assignees,  the  creditors^ 
iemd  considerations  of  public  duty.  Originally  there  could 
have  been  no  doubt  upon  this  point:  the  Commissioners 
formerly  having  given  to  and  imposed  upon  them  all  the 
authority  and  the  duty  of  assignees  at  this  day.  Pro- 
hahly  the  business  in  bankruptcy  grew  too  burthensome 
to  rest  80.  Accordingly  assignees  were  created  by  the 
appointment  of  the  Legislature.  How  far  that  has  strip- 
ped 'the  Commissioners  of  those  authorities,  and  relieved 
them  from  those  duties,  remains  to  be  determined  upon 
the  Acts  of  Parliament,  and  the  manner  of  the  appoint- 
*  ment  of  assignee?,   the  duties  of  the  assignees  tpwards- 

.  die  Commissioners,  and  the  dudes  tb^  Commissioners 
undertake  to  enforce  against  the  assignees.    It  is  fairiy 
^  put ;  but  I  do  not  go  upon  the  situation,  of  the  Com- 

missioner 

(63)  See  M*Kenzie's  Case,     ings  Company),  ante.  Vol.  VI» 
(,M*Kemie  v.  The  York  Build-     030,  a. 
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miissioner  in  the  first  step,  the  adjudication  of  hmk'^^ 
ruptcy,  if  he  can  indulge  any  views  of  private  interest. 
But  I  consider  the  nature  of  his  oath,  I  respeet  their 
ordinary  duty :  the  duty  upofi  them  occasionally  to  in- 
form the  Chancellor  of  the  frauds  and  miscarriages  in 
bankruptcy*  I  respect  even  the  form  of  the  assign-- 
ment  they  make;  out  of  which  may  be  inferred,  what: 
are  the  duties  both  of  the  Cosmiissioners  and  assignees. 
The  form  of  the  assigni&eBt  is  not  very  recent:  but, 
whether  it  is  to  be  understood  as  prescribed  by  the  au- 
thority of  the  Legislature  or  of  this  Court,  the  reasoning, 
is  equally  just.  Upon  the  assignment  the  Commissioners 
take  from  the  assignees  to  themselves  a  covenant  with 
all  convenient  speed  to  use  their  utmost  endeavours  to 
i^ecover  and  get  in  the  estate ;  and  to  dispose  of  it  for 
the  most  money,  and  to  account;  with  a  great  variety 
of  other  covenants.  The  question  would  be  very  sin- 
gular, to  be  agitated  between  the  Commissioner  and 
assignee  in  these  eases ;  to  ascertain,  whedier  there  was 
a  breach  of  this  covenant;  whether  the  assignee  had 
sold  for  the  best  priee,  and  with  all  convenient  speed : 
the  estate  being  sold  to  the  Commissioner.  ^Does  not 
the  duty  of  the  Commissicmer  require  him,  at  the  instil 
gation  of  the  creditors,  or  eveiv  without  it,  to  cast  his 
view  upon  this  most  substantial  question,  whether  the 
period  is  come,  at  which  according  to  the  Acts  of  Parlia- 
ment the  assignees  ought  to  have  collected  the  effects^ 
and  to  make  a  dividend,  and  payment  of  the  surplus! 
That  is  a  duty,  the  due  execution  of  which  cannot  be 
hoped,  if  the  Commissioners  are  to  involve  themselves 
in  private  pecuniary  views  and  interests,  with  reference 
to  the  property.  If  for  instance  the  Commissioners,  as  is 
usual,  take  conveyances,  the  payment  to  be  at  a  future 
day;  are  they  to  blame  the  assignees  for  not  havipg 
sued  the  Commissioners  for  the  money,  as  purchasers  i 
I  believe,  Commissioners  in  London  would  do  nothing 

of 
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IMS.         of  this  sort!  but  I  kncnur,  upon  many  CoftimisBions  in  the 
Hh^'mWt       country  nothing  is   intended   by* Commissioners,  assig- 
&Mrle'      uo^>  aud  solicitor^  bttt  private  advantage.    It  is  there- 
fore impossible  to  peinH  a  Commissioner  .to  purchase.  ' 


If  then  a  Commissioner  cannot  purchase  for  hts  own 
benefit,  up6n  the  circilnAitances  of  ttns  particular  case, 
and  admitting  General  HtliirU  to  be  free  from  all  blame, 
can  the  Solicitor  employ  the  Commissioner  to  buy  for  a 
p^li^on,  unknown  at  the  time  of  the  sale :  his  name  not 
declared,  until  the  sale  was  over.  Take  it,  that  this 
estate  ^as  properly  surveyed^  advertised,  &c.  which  is 
itot  agreed;  that  the  object  was  to  get  the  estate  back 
into  a  fiunily,  in  which  it  had  been  formerly,  and  that 
the  bankrupt's  valuation,  at  .15,550/.,  is  under  the  real 
vahie.  The  habitual,  and  almost  constant  course,  is, 
that  the  bankrupt  gives  an  account  generally  of  his  affairs, 
what  he  has  lefl,  and  all  the  circumstances.  General 
HqHrris  applies  to  Tappenden\  who  appears  to  have  been 
his  man  of  business.  It  id  very  probable,  the  conversa- 
tion of  persons,  so  connected,  might  slip  into  disclosures, 
which  the  delicacy,  resulting  from  a  sense  of  duty,  would 
not  permit.  It  is  not  necessary  to  consider  thb  case,  as 
if  that  had  happened :  the  affidavits  stating,  that  ho  in-, 
quiry  was  made,  or  information  given,  more  than  in  the 
ordinary  case  a  man,  referred  to  for  particulars,  would 
give.  It  must  be  remembered,  that  General  Harris  b  to 
be  considered  as  giving  something  of  pretiufn  qffeciionis* 
Tappenden*B  idea,  when  desired  by  General  Harris  to 
bid  for  himi  ^^y  not  that  the  Solicitor  could  not  bid, 
lis  he  could  not  purchase ;  but,  that  it  would  have  a  ten* 
dency  to  chill  the  sale.  Lord  Kenyon  certainly  in  Twimfig 
V.  Morrice  would  not  go  the  length  I  am  going :  but 
there  is  nothing  intermediate  in  this  case,  of  a  bank- 
rupt; not  havuig  the  means  of  interposing  himself  in 
that  st&t^,  upon  which  the  Court  might  take  the  tnter^ 

mediate 
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mediate  coui;pei  that  was  followed  in  that  instance:  that         1tM>5. 
is,  peimit  an  action.    But,  if  I  had  decided  that  dase,     BeNNKTr 
I  should  have  gone  fiirther ;   if  I  4iad  gone  so  far.    Ih       Bx'marf^ 
that  case  relief  was  prayed  against  Blake  on  this  gtound ; 
that,  if  the  estate  was  tp  be  considered  well  sold,  Bldke^ 
who  had  very  honestly  interposed  as  a  bidder  for  ^e 
vendor,  had  unduly  in  law  placed  himself  in  that  situ- 
fition ;  and|  if  the  contract  bdund  the  vendor,  it  was  by 
Blake^s  undue  conduct ;  and  therefore  he  ought  to  make 
up  the  difference.     But  Jjord  Kenyan  was  of  opinion, 
that,  Blake  having  been  the  solicitor  for  the  vendorsi 
the  cifcftmstance  of  his  bidding  had  a  necessary  tendency 
to  make  others  believe,  there  were  puffers;  which  ha^ 
a  hecessary  tendency  to  restrain  the  biddings :  therefore 
the  sale  was  chilled ;  and  it  was  unfit  to  say,  the  vendor 
ibhould  be  bound  to  execute;  ^ven  for  an  innocent  vendee. 
But  the  Court  ought  first  to  have  decided,  whether  there 
could  be  puffers;  a  point  upon  which  there  has  been  so 
much  disfpute(64).    Then  if  the  prSffciple  be,  thkt  the 
Solicitor  cannot  buy  for  his  own  benefit,  I  agree,  where 
he  buyf  for  another,  the  temptation  to  act  wrong  is  less :    , 
yet,  if  he  could  not  use  the  information  he  has  for  his 
own  benefit,  it  is  too  delicate  to  hold,  that  the  temptatibit 
to  misuse  that  information  for  another  person  is  so  much 
weaker,  that  he  should  be  at  liberty  to  bid  for  another; 
and  so  he  might  bid  for  his  son,  his  relation,  or  his  em- 
ployer.    That  distinction  is  too  thin  to  form  a  safe  rule 
•f  justice. 

The  particular  circumstances  of  this  case  might  raise 
questions  between  the  parties  to  the  transaction;  upoif 
the  point,  whether  in  strict  reasoning  Shepherd  was  to' 
be  considered  as  employed  by  General  Harris.  General 
Harris  having  required  Tappenden  to  employ  a  person  to 

bid 

(04)  See  Conolly  v.  Partom,  ante.  Vol.  Ill,  625,  n. 
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Ex  parte. 


Ind  for  hinii  if  Ti^ppenden  delivered  that  or^er  ki  racli  a 
Wajr^  .that  tibe  purcbaae  wa»  made  upon  other  terms  than 
General  Harrvf  intended :  if,  for  instanoey  Shepherd  had 
Hd  more  than  he  was  alithorisedy  lie  must  hare  kept 
the  estate  himself:  if  he  had  puirchased  upon  the  terms, 
directed  by  Tappeuden,  but  different  from  those  anAo- 
rised  by  G*eneral  Harris^  he  might  have  refused  ^  and 
Shepherd  must  have  looked  to  Tappenden  as  the  pur- 
chaser.   But  mthottt  entering  into  such  considerations, 
it  is  not  necessary,  in  order  to  affect  the  sale,  to  lay  a 
ground  in  any  particular  circumstances  of  conduct,  form- 
ing part  of  the  case*    Upon  the  general  rule  both  the 
Solicitor  and  the  Commissioner  have  duties  imposed  upon 
ihem,  that  prevent  their  buying  for  themselves;  and* if 
ihat  is  the  general  rule,  it  follows  of  necessity,  that  nei- 
ther of  them  can  be  permitted  to  buy  for  a  third  person ; 
for  the  Court  can  with  as  little  effect  examine,  whether 
Aat  was  done  by  making .  an  undue  use  of  the  informa- 
tion, received  in  the  course  of  their  duty ,in  the    one  case 
as  in  the  other.    No  court  of  justice  could  institute  inves- 
tigation to  that  point  effectually  in  all  cases;  and  therefore 
the  safest  rule  is,  that  a  transaction,  which  under  circum- 
stances should  not  be  permitted,    shall  not  take  eflfect» 
upon  the  general  principle ;   as,  if  ever  permitted,  the 
inquiry  into  the  truth  of  the  circumstances  may  fail  in  a 
great  proportion  of  cases. 


Upon  these  principles  therefore  this  sale  cannot  stand. 
With  respect  to  the  terms,  upon  which  it  is  to  be  set 
aside,  I  cannot  order  a  reconveyance  forthwith  upon 
immediate  payment  of  the  money;  for  it  is  the  bank- 
rupt's estate.  The  proper  order  will  be,  that  the  ex- 
pence  of  the  repairs  and  improvements,  that  have  been 
made,  not  only  substantial  and  lasting,  but  such  as  have 
a  tendency  to  bring  the  estate  to  a  better  sale,  shall  be 
added  to  the  purchase-nK>ney  10,070/. ;  and  the  estate 

shall 
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shall  be  put  Up  at  the*  accumulated  sum.    On  the  other         1805. 
band,  there  roust  be  an  allowance  for  acts,  tliat  dete-     Brnmrtt 
riorate  the  value  of  an  estate.    There  must  also  be  ah-      ^  parte.  * 
other  term,  as  in  a  former  instance;  that  the  person, 
who  is  to  be  delivered  from  the  situation  of  purchaser, 
shall  be  speedily  delivered.     Therefore  the  sale  shall 
take  place,  if  the  money  is  paid  in  two  months :  if  not, 
my  Order  is  to  have  no  effect. 


WELLS  V.  WOOD.  1B05. 

Feb.  1th. 
A  MOTION  was  made  by  the  Defendant  for  liberty    The  practice 
to  file  a  supplemental  answer;   upon  an  affidavit,  formerly  was 
stating  only,  that  from  certain  circumstances,  which  had  ^  permit  the 
since  occurred  to  the  Defendant,  he  was  satisfied,  he  ^'"^^"'•'"^  ^^ 

ouficht  to  have  admitted  a  fact,  that  he  had  denied.  ^  _. 

^  .  .  case  ot  mi9- 

,Mr.  Richards^  Mr.  Ramittyi  and  Mr.  Trower^  in  sup-        '.      .  ^ 

port  of  the  Motion,   observed,   that  the  habit  in  Lord  Answer  is  pat 

Thurlaw's  time  was  to  have  the  answer  taken  off  the  in. 

file,  in  case  of  any  mistake ;  which  had  given  way  to    The  affidavit 

the  present  practice  of  filing  a  supplemental  answer ;  and  must  state,    * 

that  since  the  alteration  the  rule  is  not  so  strict.  that  tlio  De-  ' 

fendant,  #hea 

Mr.Piggott  and  Mr.  Hart,  for  the  Plahitiff,  resisted  ^J^"^  *^^, 
the  Motion;  insisting,  that  negligence  was  no  8^^^"^ ;  fcot  Wiow  tli» ' 
that  it  could  not  be  attributed  to  mistake;  this  fact  oc-  circumstaocfes 
duil*ing  in  three  or  four  places  in  the  answer ;  and  the  upon  wbloh  hW 
conclusion  was,  that  the  Defendant  wished  to  alter  his  applies,  xmt  any 
answer  from  an  apprehension,  that  the  fact  could  be  other  oircom- *• 
proved.  stances,  upon 

whioh  he  ought 

The  Lard  Chancellor.  ^  J**^*  »*»«^, 

A  Defendant,  making  this  application,  must  make  out    ?         ottter^ 

wise  '  i 

suich  a  case,  that  it  slmll  appear  due  to  general  justice 

to  periQit  the  issue  to  be  altered.    The  former  practice 

Vol.  X.  C  C  was 
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Wblls 

V. 

Wood. 


was  to  allow  the  answer  to  he  amended :  but  now  tlie 
course  is  to  put  in  a  8up{demental  answer.  The  ques- 
tion always  is  applied  to  the  discretion  of  the  Court  ip 
the  particular  instance,  and  in  this  it  ia  enough  to  say^ 
this  affidavit  will  not  do.  The  affidavit  ought  to  state, 
that  at  the  time  of  putting  in  the  answer  the  Defendant 
did  not  know  the  circumstanoesy  upon  which  he  makes 
the  application^  or  any  Qther  circumstances  upon  whidi 
he  ought  to  have  stated  the  fact  otherwise  (65). 


(65)  Ante,  285.  Jenningt 
V.  Merion  College,  VoL  VIII, 
79.  Amendment  of  Exeep-- 
tions  on  mistake :  Dolder  v. 


Tke  Bank  of  England,  ante, 

284.  Bancroft  v.  Weniworik, 

285,  It. 


180&. 

Jan.  lltk. 

Rb.Stk. 

At  to  th^ 
praolioe  of 
moving  upon 
the  Certificata 
of  the  M«4t«r, 
that  no  evimi- 
naUon  is  put 
ip,  or  of  th^ 
SiK  Q^rk,  that 
tUere^  b^a 

^c.  before  the^ 
CertiflpsjtQ  ao- 
tnallj  gnMitied, 
and  wbother 
qotioe  yhooid 
Ko  givwi  by 
the  Master, 

b^fpro   ho 
grants  it, 

Qaupre. 


WILLS  V.  PUGH. 

A  MOTION  was  made  to  discharge  an  Order^  tiiat  a 
party  should  stand  committed  for  not  putting  in  hk 
examination  before  the  Master. 

Mr.  W.  Agar,  in  support  of  the  Motion,  stated^  that 
the  Order  was  obtained  upon  a  false  suggestion,  that 
the  Master's  Certificate  was  granted  on  the  14th  day  of 
Jthe  month;  though  it  was  not  granted  till  the  ISth,  and 
not  filed  before  the  1 7th. 

Mr.  CuUen  opposed  the  Motion ;  relying  on  the  con- 
stant practice  to  grant  this  order  upon  the  suggestion^ 
that  the  certificate  has  been  granted ;  the  party  being 
entitled  to  it  at  the  time;  though  it  is  not  granted  tiD 
afterwards. 

The  Lord  Chakcblu)r. 
If  I  act  upon  thiA  objection,  I  must  ^n4o  all  the  prac- 
tice.   The  course  in   these  caves,  irtiere  die  party  m 

entilbd 
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entitled  to  the  certificate  of  the  Master,  or  of  the  Six- 
'clerk,  to  entitle  him  to  dismiss  the  bill  for  want  of  pro- 
secution, is,  that  he  asserts  by  his  Counsel,  that  he  has 
*  it ;  when  he  neither  has  it,  nor  could  have  it :  but  the 
Register  will  not  draw  up  the  order,  until  he  sees,  that 
the  certificate'  is  granted,  and  properly  filed.  Whether 
that  is  regular,  or  ought  to  be  permitted,  may  be  a 
question.  It  is  said,  there  is  no  reason  to  complain ; 
as  the  party  is  entitled  to  the  certificate  the  moment  the 
time  has  expired.  But  if  this  degree  of  strictness  is  to 
prevail,  the  officers  of  the  Court  must  be  confined  in 
their  offices.  The  practice,  as  it  exists,  is  in  direct  op« 
position  to  every  thing  to  be  found  in  print.  It  has  pre- 
vailed; as  upon  the  whole  there  is  no  actual  injustice; 
though  the  Court  has  overlooked,  perhaps  too  easily, 
actual  irregularity.  In  this  case,  if  the  Master  would 
have  granted  his  certificate  upon  the  14ih,  the  other 
party  is  not  prejudiced  by  granting  it  upon  the  15th ; 
though  the  assertion,  that  it  was  granted  upon  the  14th, 
is  not  tnie.     I  will  speak  to  the  Masters  upon  it. 
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This  Motion  was  again  made. 

TVie  Lord  Chancellor. 
I  find,  the  practice  as  to  the  Six-clerk's  certificate  is 
not  agreeable  to  any  thing  to  be  found  in  the  Books  of 
Practice-  I  recollect  a  practice  25  years  ago,  contrary 
to  that,  which  now  prevails.  The  motion  to  dismiss  a 
bin  for  want  of  prosecution  was  always  made  u^on  4 
recital,  that  it  appeared  Vy  the  certificate  of  the  Six- 
clerk,  read  in  Court,  that  there  had  been  no  proceeding 
foj^  such  a  time;  the  old  practice  requiring  some  evi- 
dence, that  there  was  such  a  proceeding  actually  pro- 
duced :  the  order,  as  drawn  up,  stating,  that  it  did  ap. 
pear  by  the  certificate  of  the  Six-clerk,  that  no  pro- 
ceeding had  been  taken  from  the  particular  time  to  the 

C  C  d  moment 
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Wills 


403  CASES  IN  CHANCERY. 

1805.  moment  of  exhibiting  that  certificate.  In  later  times 
the  contrary  practice  has  become  ahnost  universal :  so 
much  so,  that  the  common  error  would,  if  not  corrected 
PuoH.  by  some  order,  form  the  practice  to  a  great  degree, 
[  *404  ]  *that  the  pai'ty,  entitled  to  the  certificate,  is  not  to  wait 
for  it;  but  may  move,  as  if  he  had  it:  the  Register 
never  drawing  up  the  order,  until  he  sees  the  certifi- 
cate. That  practice  is  so  universal,  that  if  now  to  be 
corrected,  it  will  be  better  done  by  a  pr6spective  order 
than  in  the  individual  instance  (66). 

It  was  intimated  upon  this  motion,  that  a  similar  prac- 
tice prevailed  in  the  Master's  Office :  viz.  that,  where 
time  was  given  to  a  particular  day  to  put  in  an  examt- 
natipn,  and  the  judgment  of  the  Master  was,  that  the 
examination  was  insufficient,  and,  where  certainly  hk 
judgment  would  have  led  him  to  certify  that,  if  the 
accidentia  absence  of  the  Master  prevented  the  party, 
entitled  to  that  certificate,  yet  he  moved,  not  only  for 
a  short  order,  to  put  in  the  examination  in  four  days, 
but  even  for  commitment,  as  if  he  had  the  certificate; 
and,  if  he  afterwards  got  it,  whether  the  motion  was 
for  the  short  order,  or  for  commitment,  that  was  suf- 
ficient. The  circumstances  of  this  case  shew,  that  ought 
not  to  be  the  practice :  supposing  the  fact  to  be,  as 
represented,  that  the  Solicitor  went  to  the  Office,  and, 
in  the  absence  of  the  Master  represented,  that  from  in- 
disposition his  client  had  not  been  able  to  put  in  his 
examination.  Some  of  the  Masters,  I  understand,  give 
«  a  notice, 

(06)  This  practice  is  esta-  In  that  case,  and  ReynoUk  v. 

blished  :    post,   M* Malum  v.  ,N€is(m,  5  Madd,  60,  the  (^r- 

Lii$on,Yol. XII, 466.  Browne  tificate  is  erroneoasly  stated 

V.  Byne,  Attorney  General  V.  to  be  given  by  the  Clerk  in 

Finch,  \Ves.SrBea.  310, 2m.  Court;    who  has  no  aatho-' 

Day  v.Snee,  3  Vet.SfBea.  170.  rity  to  give  a  Certificate. 
£iny   V.  Noel,   r>  Madd.   13. 
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and  then  there  would  be  no  surprise.     Therefore  I  wish  w^"^ 

to  know,  what  is-  the  correct  practice  of  the  Office  as  to  j,^ 

granting  these  certificates.  .    Fuoh. 


•    An  Inquiry  was  directed  as  to  the  practice  of  the 
Masters. 


f  405  1 
LANGSTAFFE  v.  FENWICK.  Rolls. 

FENWICK  r.  LANGSTAFFE.  1805. 

Feb.  I4ih. 
nnHE   bill  in   the  first    cause  prayed  a  redemption;    General  Rule, 

that  in  the  second  a  foreclosure.     The  mortgagee  that  a  mort- 

was  the  attorney  of   the    mortgagor;    and  in  account  gagee    shall 

settled  between  them  had  charged  poundage  for  having  °^^  charge  for 

received   the  rents;   in  which   respect  the  account  was  ^^^^^^^^S  ^"® 

.    J  rents  person- 

impeached.  „       ■,       . 

^  ally ;  though 

he  may  have 
Mr.  Bell,  for  the  Plaintiff  in  the  first  cause,  as  to  that  a  Receiver  at 

charge,  insisted  upon  the  general  rule,   not  to  allow  it  the  expense  of 

to  a  mortgagee,   especially  in   the  case  of  attorney  and  ^c  mortgagor. 

cUent.  ^'^""^^y  ^" 

therefore  giren 

•   Mr.   Richards    and  Mr.  Roupell,  for  the  mortgagee,  ^  j  r  i  7 
contended,   that,  admitting  the   general  rule,    it  could  account  sot- 
not  prevent  partiei^,  setting  accounts  afterwards,    mak-  tied,  with  that 
ing  this  allowance ;  that  a  mortgagee  is  not  bound  to  re-  allowance ;  ao- 
eeive   the  rents  of    the   mortgagor,   but  is  entitled   to  q«iesconce 
have  a  receiver  at  his  expence ;  and  observed,  that  these  "*^*"g  ^^  of- 
rents  were  very  small,  and  the  collection  troublesome.    ^^  '      * 
The  consequence  therefore  of  an  objection  must  have  .   :„-tu      * 
been  the  appointment  of  a  receiver.     They  also  insisted  Forney  of  the 
upon  acquiescence ;  distinguishing  between  the  effect  of  mortgagor, 
ignorance  of  the  fact  and  of  the  law,  a;>  an  excuse  for 
that. 

The 
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1805.  The  Master  of  the  Rolls. 

""^""^ ,  Upon  a  great  deal  of  this  reasoning,  if  well  founded, 

^^  the  rule  must  in  many  coses  operate  anjustly;  for  the 

Fenwick.     Court  does  not  permit  a  man  4o  get  out  of  the  rule  by 

Fenwick      shewing,  that  he  was  in  a  situation,  in  which  it  would 

Langstaffe    ^^^  heen  justifiable  to  have  had  a  receiver  appointed* 

He  is  not  permitted  to  shew,  that  case  did  exist. 
Nothing  is  considered  as  evidence,  that  the  appoint- 
ment of  SL  receiver  was  necessary,  but  that  appointment 
[  *406  ]  ♦itself;  and  the  Court  takes  the  circumstance,  that  a  re- 
ceiver was  not  appointed,  as  evidence,  that  a  receiver 
was  not  necessary.  As  to  the  acquiescence,  whatever 
may  be  the  effect  of  acquiescence  in  general,  the  rela- 
tion of  these  parties  prevents  it  in  this  instance:  the  one 
an  attorney,  and  .not  only  an  attorney,  but  the  attor- 
ney of  the  other  party.  The  former  was  acquainted 
with  the  rule  of  the  Court :  the  other  was  not4  It  was 
the  duty  of  the  attorney  to  inform  his  client,  that  .he 
was  not  to  allow  that  charge,  if  another  person  had 
been  the  mortgagee;  informing  him  also,  that  the  ap- 
pointment of  a  receiver  would  be  the  consequence :  but 
that  was  for  the  consideration  of  the  cUent,  so  informed. 
In  this  case  that  information  was  not  given  to  the 
client.  The  mortgagee  claimed  this  allowance  ^s  of 
right;  not  stating  the  objection.  The  mortgagor  al- 
lowed it,  .not  aware  of  th^  objection.  In  that  article, 
therefore,  the  account  is  impeached  as  erroneous*  I  do 
not  enter  into  the  distinction  between  the  cases  of  an 
article  aUowed  from  ignorance  of  the  kw,  and  from  igno- 
rance of  the  fact.  The  reason  of  the  admission  is  not 
material.  He  has  not  given  his  assent :  that  is,  what  the 
Court  holds  a  binding  assent.  I  do  not  mean  to  say, 
generally,  that  ignorance  of  the  law  will  open  an  account: 
but,  a^s  between  these  parties,  standing  in  this  relation 
to  each  other,  liberty  must  be  given  to  surcharge  and 
falsify  (67). 

(G7)Seeaote,Vol.IX,260.     2  Term  Rep.UdS.     Davit  v. 
271,    272.      Scott  v.  Breti^     Dendy,  tiitadd.  110. 


CASES  IN  CHANCERY.  4O0 

RoLLd. 

WILLIAMS  r.  COOKK  l»05. 

Fth.  \Ath. 

'T^HE  bill  was  filed  by  assignees  under  a  Commission    After  a  De- 
of   bankruptcy  against    a    person   claiming  as  a  ®'®®  *^®  Suit 
*  mortgagee.    The  title  of  the  bankrupt  was  under  a  [  ♦407]  "*^ 
fine  by  a  tenant    in    tail ;    as    to  whose  legitimacy  &    •    j  ^      ^  * 
question  was  made;  and  a  decree  was  made,  directing  f^Q^^^  or  the 
an   issue,    and    reserving  fiurther  directions  and  Costs.  representatiTe 
In   that   issue  the  verdict  was  against  the  legitimacy,  of  a  deceased 
The  suit  afterwards  abated  by  the  death  of  the  mort-  Defendant 
gagee ;  and  his  representatives  filed  a  bill  of  revivor. 

Mr.  Heald^  for  the  original  Plaitltifi^,  the  assignees^ 
objected,  upon  the  authority  of  the  case  (68),  before 
Lord  Hardwicke,  that  a  Defendant  cannot  revive  except 
after  a  decree  for  an  account ;  observing  also,  that  this 
was  merely  a  revivor  for  costs  :  the  bill  praying  nothing 
but  that  the  verdict  may  be  recorded;  to  avoid  that 
objection;  referring  upon  that  to  Morgan  v.  ScudO' 
more  {69). 

Mr.  RomiUtf  and  Mr.  Hart,  for  the  Plaintiffs,  in  the 
bill  of  revivor,  insisted,  that  they  had  an  interest  to  esta- 
blish the  fact  found  by  the  verdict ;  that  the  case  cited 
cannot  be  law ;  for  in  general  a  Defendant  may  revive 
khet  a  deciM;  M  upon  bills  for  specific  performance; 
for  partition;  that  a  trustee  may  convey  the  legal  es- 
tatCi  &c 

The  Master  of  the  Rolls. 
The    good    sense    is,   that  in   every  case,  where    a 
Defendant  can  derive  a  benefit  from  the  farther  pro- 
ceeding, he  may  revive,  unless  there  is  a  general  rule 
against  it.  ^■^^_^_^«_ 

The  case  stood  over,  to  give  an  opportunity  of  pro- 
ducing authorities  against  the  bill  of  revivor :  but  none 
were  produced. 

(68)  AuoH.  3  Atk.  601*.  &AjiiMref,po8t,VoI.XII,3ll. 
See  MUf.  73.     Horwood  v.         (60)  Aule,  Vol.  Ill,  195. 
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¥N  Hilary  Term  Sir  Thqmas  Manners  Sutton,  His 
Majesty's  Solicitor-General  was,  upon  the  resignation 
of  Sir  Bbaumont  Hotham,  appointed  one  of  the  Ba- 
rons of  the  Court  of  Exchequer. 

Mr.  GiBBS  resigned  the  offices  of  Chief  Justice  of  Chester ^ 
and  Attorney-General  to  his  Royal  Highness  the  Prince 
of  Wales;  and  was  appointed  Solicitor-General  to  his 
Majesty ;  and  received  the  Honour  of  Knighthood. 

Mr.  Dallas  was  appointed  Chief  Justice  of  Chester. 

Mr.  Adam  was  appointed  Attorney-General  to  his  Royal 
Highness  the  Prince  of  Wales. 

Mr.  Jekyll  succeeded  Mr.  Adam  as  Solicitor-Gteneral  to 
his  Royal  Highness  the  Prince  of  Wales;  and  was  ap- 
pointed one  of  His  Majesty's  CounseL 

The  following  Gentlemen  were  lately  appointed  to  the 
Office  of  Master  in  Chancery ^  upon  several  Vacancies 
by  death: 

TAt.  Campbell:  Mr.  Ridley:  Mr.  Stratford:  Mr.  /for- 
iDey:  Mr.  Cox:  Mr.  Stanley:  and  (upon  the  deadi  of 
Mr.  Ridley)  Mr.  Steele. 

Mr.  Plumer  succeeded  Mr.  Steele  as  a  7Fe2cA  Judge. 
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THE    SITTINGS 


AFTER   HILARY  TERM, 


45  Geo.  IIL  1805. 

"  1804. 

"  March  16IA, 

letk. 

RUSHFORTH,  Ex  parte.  1805. 

Feb.  5tlL 
TiENJAMIN  and  William   Rushforth,  carrying    on    Surety  by 

businefis  in  *  partnership,   as  merchants,    having  a  bond  for  ad- 
banking  account  with  Seaton  and  Co.  bankers  at  Hud-  ^^"^^^^  goner- 

dersfield  in  Yorkshire,  applied  to  their  brother  Richard  *"^'  ^^^  ™der 
v^T^vi  ••  ...  ••.         a  hmited  po- 

Rushforth,  the  petitioner,  to  join  them  in  a  bond  to  ^^4^    -  * 

indemnify  the  bankers  against  their  advances ;  engaging  H^ble  beyond 
to  deposit  with  the  petitioner  tHe  title-deeds  of  a  real  that  amount; 
estate  and  a  lease  of  other  premises,  and  to  make  a  and,  paying 
regular  mortgage  of  the  real  estate,  as  a  security  to  the  *^*^  •"™>  *• 
petitioner,  and  as  an  inducement   to    him  to   become  ®D^"®d  to  a 
surety  for  them.    Accordingly  a  joint  and  several  bond,  V^^.  . .     . 
dated  the  7th  of  June  1800,  was  executed  by  the  three  ^^  ^^  nroof 
Rushforths    to  Seaton  and  Co.  in    the   penal  sum  of  i^y  ^he  cre« 
10,0002. ;  with  condition  to  be  void,  if  they  or  any  of  ditor  to  a 
theoi,  their  or  any  of  their  heirs,  executors,  or  admi-  greater  amount 
nistrators,  should  from  time  to  time  and  at  all  timesj  nnder  the 
thereafter  within  the  space  of  two  calendar  months  next  Bankmptcy 
after  notice  iq  writing,  pay  Seaion  and  Co.  their  heirs,    .    i  ^  ^|^  * 
executors,    &c.   all  and  every  such    sum   and  sums  of 
ji^oney,  which  shall  and  may  at  any  time  or  times  her^^ 

aft^r 
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1805^  after  be  paid  or  adranced  by  Seaton  and  Co.  on  account 

_j    ^**^^  of  Benjamin  and  William  Rushfarth,  by  payment  or  dis- 

Ex  narie    *   counting  of  drafts,  bills,    &c.  j  with  interest  and   Com- 
mission. 

By  indentures  of  mortgage,  dated  the  Sd  and  4th  of 
November,  1800,  in  order  to  indemnify  the  petitioner 
against  that  bond  Benjamin  and  William  Rushforih  con- 
veyed an  estate,  called  Marshall  Hall,  to  the  use  of 
Richard  Rushforth,  and  his  heirs ;  subject  to  a  proviso 
for  redemption,  M  Benjamin  and  William  Rushforih,  or 
either  of  them,  &c.  should  within  two  calendar  months 
after  the  notice  in  writing,  &c.  upon  them  and  the  peti- 
tioner, or  aft;er  notice  in  writing  by  the  petitioner  upon 
Benjamin  and  William  Rushforth,  pay  Seaton  and  Co.  all 
such  sum  and  sums,  which  are  or  shall  be  advanced  by 
tbem  on  account  o(  Benjamin  and  William  Rushforth,  by 
fiaymetet  or  discounting  of  drafts,  1)ills,  &c.;  and  if 
^enjanUn  and  William  Rushforth,  their  heirs,  execu- 
tors, &c.  shall  indemnify  Richard  Rushforth,  and  his  heirs, 
executors,  &c.  against  the  said  bond,  &c.  and  all  ac- 
'  tions,  suits,  losses,  &c.  by  reason  of  his  having  executed 
the  said  bond;  and  it' tras  provided,  that,  in  case  the 
petitionei^  should  be  called  upon,  or  be  damnified,  it 
should  be  lawftd  for  him  to  enter  upon  and  sell  the  pre* 
mises;  and  that  tat  of  the  purchase^money  he  should 
first  pay  the  expences;  next  discharge*  all  such  sums 
as  should  be  due  by  Benjamin  and  WilUafh  Rushforth 
to  Seaton  arid  Cd.  in  tes^eA  of  the  botid ;:  and  next 
indemnify  himself  against  the  bondf  and  pay  the  re- 
mBmiieTt  to  Beiyamin  and  William  Rushforih,  iheir  exe- 
cutorsj  &c« 

On  the  16th  otJutkf,  1803^  a  notice  according  to  the 
bond  WAS  setved  by  Seaton  and  Co.  irpon*  the  petitioner, 
to  pay  them  all  Axcb  sulhs  as  Benjamin  ai^d  WiUiam  Rush*' 

forth 
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account;  upon  which  the  petitionet  served  a  similar  p  T^**' 
notice  on  Benjamin  and  Willifim  Rushforth,  On  the  j^  parte. 
93d  of  June  a  Coii|nnission  of  Bankruptcy  issued  against 
Benjamin  and  WilUam  Ruihfort/L  Seaton  and  Co.^roTed 
under  the  Commission  a  debt  of  20fiOOL  upon  the 
balance  of  dieir  banking  account.  After  that  proof 
they  called  upon  the  petitioner  to  pay  lOfiOOl.  under 
the  bond,  as  surety.  Having  paid  4S701.  in  part,  he 
presented  the  petition;  praying,  that  the  freehold  and 
leasehold  estates  may  be  sold ;  and  the  money,  produced 
by  the  sale  may  be  applied,  after  paying  his  costs  ahd 
charges,  in  discharge  of  the  bond ;  and,  if  the  petitioner 
before  such  sale  should  pay  the  said  10,000/.  to  Seaton 
and  Co.,  then  that  the  purchase-money  may  be  paid  td 
him,  in  satisfaction  of  the  said  10,000/.  so  far  as  it 
will  extend;  and  that  upon  his  paying  10,000/.  to 
Seaton  and  Co.  they  may  be  ordered  to  assign  to  him 
the  benefit  of  the  dividends  on  the  sum  of  10,000/.  or 
so  much  of  such  dividends  as  would  remain  after  satis- 
fying Seaton  and  Co.  the  proportion  they  would  be  er.^ 
titled  to  out  of  such  dividends  upon  the  residue  of  theif 
debt,  if  10,000/.^  part  of  their  said  debt,  were  ex- 
punged from  the  proceedings;  and  that  if  the  money 
arising  from  the  sale  should  not  be  sufficient  to  discharge 
such  costs  and  charges  and  the  said  10,000/.,  tnen^ 
that  the  petitioner  may  either  be  permitted  to  stand  in 
the  place  of  Seaton  and  Co.,  for  so  much  of  the  said 
10,000/.,  part  of  the  said  proof  made  by  them  under 
the  Commission,  as  the  produce  arising  from  such  sale 
ihould  be  deficient  to  satisfy,  subject  to  the  tight  of 
Seaton  and  Co.  to  receive  out  of  such  dividends  their 
proportion  on  the  residue  of  their  debt,  as  if  such 
10,000/.  had  been  expunged;  or,  that  the  petitioner 
may  be  permitted  in  his  own  name  by  virtue  of  the  co- 
venants in  the  mortgage  deed  to  prove  so  much  of  the 
*  said  10,000/.,  as  the  produce  arising  from  the  said  sale      [  *41S  ] 

should  be  deficient  to  satisfy. 

Mr. 
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1805.  '  Mr.  Mantfield,  Mr.  RomiUy,  and  Mr.  Cooke,  in  sup- 

Ex  paHL  '        Upon  the  point,  as  to  expunging  the  proof,  in  respect 

of  the  payment  by  the  petitioner,  as  between  Seaian 
and  CoT  and  the  general  creditors,  the  question  is  only. 
Whether  there  is  any  distinction  between  a  negotiable 
iiecurity  given  for  this  purpose,  and  a  specialty,  a  bond, 
as  in  Ex  parte  Wallace  (70),  Ex  parte  Crossley(l\ ).  As 
between  principal  and  surety,  if  the  latter  had  no  security, 
and  paid  the  whole  debt,  he  would  have  an  indisputable 
right  to  stand  in  the  place  of  the  creditor :  Ex  parte 
Marshall  {lit)  \  followed  by  many  cases:  Ex  parte  Atf^n- 
son  (7S),  Beardmore  v,  Cruttenden  ( 74),  Ex  parte  Tur- 
ner (75);  and  the  proposition  is  clearly  recognized  by 
your  Lordship  in  Wright  v.  Simpson  ( 76) ;  and  the  case 
of  Philips  V.  Smith  {77)  went  farther ;  making  it  compul- 
sory upon  the  principal  to  prove  the  debt;  in  order  that 
the  surety' might  have  the  benefit.  Then,  as  against 
the  assignees,  the  amount  of  the  debt,  being  20,000/. 
cannot  make  any  difference.  The  surety  desires  to 
stand  in  the  place  of  the  creditor  only  for  the  defi* 
ciency  after  application  of  the  pledge.  As  between  Ae 
surety  and  Seaton  and  Co.  the  equity  of  the  surety  is 
clear  to  have  the  proof  retained  for  him.  The  case.  Ex 
parte  Turner,  shews,  that  the  effect  of  the  payment  by  the 
surety  is,  that  the  debt  must  clearly  be  expunged,  if  the 

surety 

* 

(70)  1  Cook^s  Bank.  Law,         (74)  1  Cooke's  Bank.  Lav, 

155 ;  8th  edit.  176.  211 ;  8th  edit.  233. 

(71)  1  Cooke's  Bank.  Law,         (75)  Ante,  Vol.  Ill,  243, 
157;  8th  edit.  177.     3  Bro.     see  the  note. 

C.  C.  237.  (76)   Ante,  Vol.  VI,  734. 

(72)  1  Atk.  120, 131.  See  2  Swanst.  101  ;  and  the 

(73)  1  Cookers  Bank.  Law,     note. 

ilO ;  8th  edit.  232.  (77)  lu  the  Court  of  Ex^ 

chequer. 
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surety  had  not  an  Equity  to  have  it  retained  for  him ;  1805. 

wliich  Equity  does  not  prejudice  the  right  the  principal   _     ^^^^^ 

*         r       'I1.1T811PORTH 

creditor  would  have  had,  if  the  proof  had  been  actually       «    wiTit 
expunged.     To  support  the  proposition,  founded  upon 
the  objection,  that  the  principal  creditor  is  injured  by 
the  effect  of  the  proof  of  the  surety,  taking  away  part 
of  the  fimd,  that  would  otherwise  be  liable  to  the  prin- 
cipal creditor,  this  must  be  brought  within  the  case  of 
co-obhgors,  or  co-debtors  upoi|  a  bill  of  exchange.    The 
principle,   upon  which  they  are  allowed  to  continue  to 
prove  and  receive  dividends  upon  all  their  securities, 
until  .fully  satisfied,  which  is  certainly  established,  de- 
pends, upon  the  legal  right  of  the  creditor  to  sue  all  the 
parties.     But  if  he  is  paid  20«.  in  the  ]>ound  by  one 
party,  there  is  an  end  of  his  proof.    That  is  so  laid  down 
by  Lord  Hardmcke  in  Ex  parte  WiUman  (J8).    T.hese 
creditors  therefore  must  make  out  a  legal  right  to  sue 
both  debtors  to  the  extent  of  20,0002. :  otherwise  they 
have  not  that  double  remedy,  upon  which  Lord  Hard- 
wicke  puts  the  Equity  of  the  ^creditor ;  and  in  Ex  parte 
Marshall  Lord  Hardwicke's  first  opinion  was  in  favour 
of  the  equitable  against  the  legal  right;  though  certainly 
afterwards  he  changed  that  opinion.      But  these  cre- 
ditors have  a  right  to  sue  both  to  the  extent  of  10,000/. 
only;    and  the  surety,    paying   that   sum,    would   pay 
the  whole  debt  in  full;  and  upon  the  authorities  there- 
fore would  have  a  right  to  stand  in  the  place  of  the 
creditor  paid.  • 

It  has  never  been  decided,  that,  if  the  creditor  re- 
ceived part  of  his  debt  from  a  third  person,  not  under 
any  pbligation  to  pay,  he  would  have  a  right  to  receive 
dividends  upon  his  whole  proof.  Certainly  there  is  no 
decision  the  other  way.  Upon  the  proposition,  now  con- 
tended, the  bankrupts  may  complain  of  injury ;  if  this 
debt,  actually  p^id,  b  not  to  be  treated  as  expunged: 


(78)  lAtk.  100.  1  Cookt's  Bank.  Law,  151 ;  8th  edit.  173, 4. 
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1805.         a9  their  allowance^   depending  upon  ibe  amount  of  thr 

^^'^  dividends,   and  their  surplus,   may  be  affected.      The 

^^    ^^   *  effect  is,  that,   they  pay  the  debt  twice:   first,  by  the 

creditor's  proof  under  the  Commission:  Sdly,  in  con- 
sequence of  the  right  of  the  surety  to  call  upon  them. 
The  surety  also  is  ii\jured  in  this  respect;  as  a  fund, 
that  might  come  to  the  bankrupt,  and  be  the  means  of 
his  paying  the  surety,  is  taken  away*  Upon  the  con- 
struction of  the  instrumejat  clearly  there  is  no  engage- 
ment by  this  petitioner  to  pay  more  than  10,000/.  There 
was  no  intention  to  give  credit  beyond  that  amount 
The  boi^d  is  absolute  for  that  sum.  The  object  of  the 
condition  was  to  diminish,  not  to  increase,  the  penalty; 
which  was  intended  to  be  the  absolute  sum  of  I0,000£ ; 
not,  as  part  of  a  larger  debt ;  and  that  is  circumscribed 
by  the  condition :  so,  that,  if  the  debt  should  not  ex- 
tend to  10,000/.,  they  were  to  pay  only  what  should  be 
actually  due. 

The  Lord  CHANCSLnoR.  . 
Surety  in  a  Some  propositions,  having  reference  to  this  question, 

bond  may  com-  -arQ  perfectly  clear.  It  is  now  the  settled  Law,  that  t 
pel  the  ore-  .surety  in  a  bond  may  compel  the  principal  creditor  to  go 
ditor  to  prove  ^  ^^^  prove  the  bond  under  the  Comnussion ;  and,  if 
-.    .  f  ^^  surety  pays  the  whole,  the  creditor  wQl  be  a  trustee 

the  DriDciDal  ^^  *^^  dividends  for  him  (79).  It  is  clear  also  since  Ex 
debtor*  aad  parte  Marshall^  that,  if  there  are  different  names  upon 
the  creditor  ^  ^^U  ^^  exchange,  and  Equities  among  those  persons, 
will  be  a  trns-  that  one  should  pay  first  for  the  benefit  of  the  others,  if 
tee  of  the  di-  nothing  is  paid  before  proof,  made  by  the  holder,  none 
vidends  for        ^f  ^iie  others  can  avail  himself  of  that  Equity  by  paying 

0  sarey,       a  part  under  the  bill,  until  the  holder  has  received  80f. 
paymg  the        .  "^ .  , 

whole.  "^  ^  P^""^-  ^ 

Bat  a  person,  (79)  ^^te.  Vol.  VI,  734. 

liable  with 

others  upon  a  bill  of  excbaoge,  cannot  raise  that  eqnity  by  payment, 

sabseqoent  to  tl^e  proof  of  the  holder,  until  he  has  received  20t.  in 

the  pound. 
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In  a  CAse  jEx parte  Wood  (80)  Lord  Thurhw  deoia^d,  1606. 

that  if  a  surety  before  the  bankruptcy  paid  part  of  the    kushportb 
debt,  the  circumstance  of  his  paying  it  before  the  bank-      ^  parlt. 
ruptcy  entitled  him  to  prove  for  so  much  as^he  paid, 
even  to  the  prejudice  of  dividends  the  bond-holder  wdidd 
have  had  out  of  the  estate ;  and  Lord  Thurlcw  would 
not  go  to  the  nicety,  that  was  adopted  in  Ex  parte 
Turner*    The  case  arose  upon  a  joint  and  several  bond, 
executed  by  Cox  and  Jame^cn^   Cox's  estate  paid  H  gteat 
part  of  the  debt  by  dividends  under  a  Commission  a^ain^t 
him.     He  was  surety. .  Afterwards  Jameaon^   the  prin- 
cipaly   became  a  bankrupt.    The  bond4iolders  proved 
only  the  remainder  of  their  debt  under  his  Commission. 
Coot's  assignees  proved  the  amount  of  the  dividends  they 
had  paid.     The  bond-holders  presented  the  petition; 
insisting,  that  the  assignees  ^  Cox  should  not  receive 
dividends  to  their  prejudice;  and  should  hold  dividends, 
that  had  been  received,    in  trust  for  the   petitioners. 
Lord  Thurlcw   dismissed  that  petition;    holding,  that, 
though  JamesofCs  assignees  would  have  to  pay  dividends, 
to  those  bond-holders,  yet  in  respect  of  what  had  been 
paid  by  Coxs  assignees  previously  to  the  bankruptcy  of 
Jameson  they  should  have  liberty  to  prove  so  much; 
and  the  dividends  paid  to  Coot's  assignees  according  to 
that  would  be  piurt  of  Coot's  estate,  and  divisible  among 
aU  his  creditors;   and  Lord  nurlow  thought,  the  dis-* 
tinction  was,    that  in  Ex  parte  Marshall  the  payment 
was  after  the  bankruptcy,  and  in  the  other  case  it  was 
previous  to  the  bankruptcy;  and  he  could  not  go  into 
fiurther  nicety. 


■> 


That  case,  as  far  as  it  goes  is  in  favour  of  this  peti- 
tion. As  to  th^  distinction  taken  in  Ex  parte  Turner,  I 
think,  there  b  natural  Equity  in  it.    In  Ex  parte  Wood, 

both 

(80)  12th  December,  IWI, 
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bo£h  Cox  and  Jameson  being  debtors  upon  the  bond^ 
thepe  was  an  Equity,  that  the  assignees  of  the  fomier 
shoidd  not  take  a  dividend  from  the  estate  of  the  latter 
to 'the  prejudice  of  the  bond-holders:  that  dirideiid 
being  to  be  paid,  not  to  the  bond-creditors^  but  to  M 
the  creditors  of  Cox  in  general. 


The  Solicitor  General^  for  Seaio^  and  Co.  * 
This  case  is  distinct  from  any,  that  have  been  men^ 
tioned;  being  the  cade  of  principal  and  surety.  The 
debt,  due  by  this  bond,  is  one  debt,  that  cannot  be 
separated ;  as  a  party,  liable  under  a  particular  bill^  may 
separate  his  liability;  having  no  connection  with  A^ 
bankrupt  or  the  creditor  but  by  that  bilL  The  petiitourir 
proposes  to  pay  a  part  of  the  debt;  which  cannot  be 
distinguished  from  the  rest;  and  he  is  liable  for  tfie 
whole.  Though  the  penalty  of  the  bond  is  only  10,OOOC| 
the  object  of  the  petitioner's  security  was  to  make  Urn 
Uable  to  the  whole  balance.  In  the  case  of  the  bill,  the 
party  is  liable  only  upon  that  particular  bill,  in  that 
particular  transaction :  but  these  creditors,  having  proved 
the  whole  debt,  are  entitled  to  a  dividend  upon  the 
whole;  and  haying  received  that  may  go  against  the 
surety,  if  necessary.  Where  the  whole  debt  is  paid  by 
the  surety,  the  principle  is  intelligible:  but,  where  hb 
'  pays  only  part,  the  effect  is  to  take  away  the  deoUs 
security. 


Proof  against 
each  person, 
liable  upon  a 
bill  or  bond, 
if  nothing  re- 
ceived before 


Tlie  Lord  Chancellor* 

I  have  had  great  doubt  upon  this  case.     It  is  desTi 

where  a  person  has  a  demand  upon  a  bill  or    bond 

against  several  persons,  and  no  part  of  that  demand  has 

been  paid  before  the  bankruptcy  by  any  of  Aem,  be 

may 


the  bank- 

roptcy,  until  20s.  io  the  pound  received;  without  distinction,  whether 

principals  or  sureties. 


CASES  IN  CHANCERY.  417 

may  prove  against  each ;    and  4he   drcninstance, '  that         1806. 
one  is  a  surety,  the  other  the  principal,  or  a  co-surety,  ^    ^""^^ 
as  between  themselves,  does  not  give  a  right  to  stop  the       «.    varte.  * 
holder,  receiving  dividends,   until  he  has  received  9lds. 
in.  jthe  pound.    That  is  well  settled  in  Ex  parte  Mar^ 
shaUy  and  Ex  parte  WUdman;  and  it  applies  to  joint  and 
several  demands,  either  by  bill  or  bond-    In  Ex  parte 
Marshall   it  happenad,   that  the  person  was  acceptor 
without  effects ;  therefixre,  for  the  aocommodation  of  the 
drawer;  and,  being  so,  if  be  had  paid  the  bill  in  foff^ 
he  had  a  right  to  insist,  that  they  should  hold  the  proof 
for  his  benefit    If  the  security  carries  interest,  b  that 
equity  to  be  extended  to  the  prejudice  of  the  oreditor'a 
daim  of  interest?    In  the  case  of  Gox  and  Jameson  the 
money,  paid  by  C!qx^%  assignees,  was  paid  and  advanced 
for  Jameson^  end  the  b6nd-<holders  insisted,  €ox*s  as-^ 
signees   should    not   {Mrove    against  Jamemni%    estate ; 
for   though  it  was  true,    the  bond-holders  could  only 
prove  the  residue  of  the  debt,  yet  Coar's*  estate  was  also 
debtor  to  then  for  that  residue;  and  Coor's  assignees 
shoidd  net  draw,  in  respect  of  what  they  paid  before  the 
bankruptcy,  out  of  a  fond,  also  liable  with  them  to  the 
rendue  of  that  debt  -   Suppose,  there  had  been  no  one 
else  to  prove ;  that  Ctur's  assignees  had  paid  5000/. ; 
aod  that  was  one  half  of  the  debt:  it  is  singular;  but 
Lord  Thurlouf%  opinioniras,  that,  if  there  was  no  one . 
to  enter  into  competition  but  those  two  parties,  Coar's 
assignees   should   take  out  of   the  .  estate,  of  Jameeen 
Z500L,  for  instance;  the  bond-holders  taking  the  other 
SfiOM. :    the  sum  tak^n  by  Cox'8  assignees   to  be  di- 
vided among  all  his  creditors.    The  consequence  would. 
be^r  that  he,  a  co^hgor  with  Jameson,  would  take  one- 
half  of  what  was  in  the  hands  of  Jameson.    That  does 
not  appear  very  equitable:  but  Lord  Thurlow,  regardipg 
ihe  nde  of  Law,  thought,  it  would   create  too  much 
luoety,  if,  because  so  strong  a  case  as  that  voi^t  be  ' 

Vol.  X.  DD  put^ 
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idM.         fni,  he^mui  to  mm  thraugh  alt  the  nUmtHa  of  aH  thele 
Rhs'I^iith,  cross  and  subtle  «quitife8. 


'  hord'Roisl^,  in  Ex 'parte  TWm^;  laid  down  a 
ent  rule:  a  case  certainly  constituted  of*diflfererit  dr- 
cunisiancei^:  the  former  being  one  bond,  covering  tlie 
whole  debt ;  and  yet  the  relief  was  rcfnsed  to  tlie  cre- 
ditor: the  Tatter  case  iumisliing  more  objection  to  sudi 
belief:  the  demand  beihg  upon  a  great  variety  of  secu- 
rities/ u^on  #hich  a  great  number  of  persons  were  an- 
swerable,  getting  into  the  hands  of  the  creditor,  as 
security  for  a  ca(sh  balance.  The  first*  qnestioti  does 
not  seem  clearly  decided^  whether  the  petitioner  couU 
imde'lr  the  circumstances  be  entfded  to  stand  in  the  place 
of  the  creditor  at  all:  the  purpose  of  the  deposit  not 
being  fully  answered.  Lord  RosHyn  however  thought 
the  pietitioner  entitled  to  some  benelH^  and  then  caine 
the  question,  in  what 'shape?  If  that  case  is  rightly 
determined,  it  leads  to  extreme  nicety :  the  proof  being 
considered  both  as  expunged,  and  as  not  expunged ;  and, 
to  ascertain  that  equity,  an  account  must  in  every  case 
be  taken,  what  is  the  amount  of  the  debts  at  the  time ; 
what  is  to  be  the  proportion  of  the  dividend,  if  that 
arrangement  is  to  be  made ;  and  what,  if  it  is  not'  to  be 
made.  I  am  therefore  not  without  hesitation,  whether 
I  ought  to  follow  that  Order. 

Ground  of  re-      '^^  present  case  is  not  m  circumstances    like  any 

duciog  io  the   other;  and  lio  cases  in  point  have  been  cited.     In  the 

first  instance    case  of   all  mortgages,    whether  pf    real    or    personal 

the  proof  in      estate,  the  ground,  upon  which  the  proof  is  reduced  in 
bankruptcy  in  ^ 

cases  of  mort- 
gage and  deposit  of  seenrities.    As  to  the  effect  of  indorsement  to 
secure  a  debt  to  a  greater  amount,  Qtuere. 

Distinction  as  to  accommodation  paper,  the  proof  not  to  be  ex- 
punged ;  bat  to  be  held  for  the  benefit  of  the  person-  paying,  in  nature  • 
of  a  sarely. 
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ttie  first  instance,  is,  that  the  creditor  has  got  part  of  1803* 
the  bankrupt's  estate;  and  Mr.  Cooke ,  in  his  last  edi-  ^  ^^'^ 
tion(81)  admits,  that  if  bills  and  securities,  not  in-  £^  parte. 
dorsed  by  the  bankrupt,  are  deposited  with  the  creditor, 
ultimately  the  same  arrangement  is  made,  as  if  the  value 
could  be  ascertained  at  the  time  of  the  proof.  Then 
does  the  indorsement  of  the  paper  make  a  substantial 
difference?  If  the  question  is  put,  unconnected  with 
the  fiict  of  indorsement,  and  the  demand  upon  on6 
paper,  the .  old  rule  applies.  But,  where  the  debtor 
indorses  paper  of  less  value,  meaning  to  make  it  a  secu- 
rity for  a  debt,  I  doubt,  whether  the  indorsement  means 
more  than  to  enable  the  party  to  operate  a  farther  be- 
nefit, than  if  the  debtor  had  not  indorsed  it ;  and,  I 
doubt,  whether  the  case.  Ex  parte  Wallace^  goes  far- 
ther than  that.  It  has  been  said,  there  is  no  difference, 
whether  it  was  the  bapkrupt*s  paper,  or  accommodation 
paper.  I  doubt  that,  for  this  reason.  If  it  was  accom- 
modation paper,  the  proof  could  not  be  expunged;  for 
the  man,  who  pays  it,  pays  for  the  use  of  the  bankrupt 
after  the  bankruptcy,  and  is  in  truth  a  surety  for  the 
bankrupt;  and  would  have  a  right  to  insist,  that  the 
proof  should  be  held  for  his  benefit.  But  under  the 
circumstances  of  Ex  parte  Wallace  he  could  not  insist 
upon  that ;  for  the  assignees  would  have  a  right  to  say, 
Us  between  them  and  him,  there  ought  to  be  no  proof; 
and  then  it  would  be  only  a  question  of  expunging ;  and 
in  -all  the  cases  of  a  single  paper  the  right  to  expunge 
turns  upon  the  point,  whether  the  bankrupt's  estate  has 
got  home  to  the  creditor. 

This  is  not  the  case  of  a  deposit  of  the  bankrupt's 
property,  nor  a  security  upon  the  bankrupt's  property, 
nor  a  pure  d^bt'of  10,000/.,  unconnected  with  anything 
else.    But  a  third  person  enters  into  a  bond  under  the  . 

penalty 

(81)  1  Cooke's  Bank.  Law,  5tk  ed.  123;  8lb  ed.  146. 

DD2 
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1805.         penalty  of  10,000/.;   with  8  condition  for  payment   to 
n    ^^""^  other  persons  of  bills,  notes,   &c.  without  limit  as  to 

xCUSH  FORTH 

E»  varte  '  ^^  amount:,  but  the  extent  of  the  demand  as  to  that 

person  being  limited  to  10,000/.  the  question  upon  that 
is,  whether  he  shall  say,  not,  that  he  will  have  the  benefit 
of  his  mortgage,  or  do  any  other  acts,  but,  that  he  has 
in  equity  a  right  to  make  the  obligees  trustees  for  him 
of  certain  securities;  all  of  which  were,  as  between  them,- 
intended  to  be  paid  by  other  persons;  and  he  was,  aar 
Side,  that  a  between  them,  not  to  pay  more  than  J0,000/.  The  rule 
man,  engaged   certainly  has  been,  that,  where  a  man,  engaged  for  thi^ 

for  the  whole   whole  of  a  debt,  pays  only  a  part,  he  has  no  equity  to 
debt,  and  pay-  3^^  j^^  ^^  pj^  ^£  ^  p^^^  ^^     j.^^^^  y^^^  j^ 

h2?o^eJaU;    *^  *^t  T"^'  ""^"^  ^  ^  engagement,  whether  for 

to  stand  in  the  ^^  ^^^  ^'  *  P*^- 

place  of  the 

person  paid.  -  ^ 


Another  petition  was  afterwards  presented  by  the 
same  petitioner;  stating  a  sale  of  the  freehold  and 
leasehold  estates  under  an  Order,  made  on  the  17th  of 
April,  1804;  that  the  petitioner  was  the  purchaser  of 
them,  in  two  lots,  for  the  sums  of  2100/.  and  510/.; 
and,  these  sums  not  being  sufficient  to  indemnify  him, 
praying  a  conveyance;  and  that  upon  his  paying  10,00(M. 
to  Seatan  and  Co«  they  may  be  ordered  to  assign  to  him 
the  benefit  of  the  dividends,  &c«  as  in  the  former  pe- 
tition. 

The  petitions  stood  for  judgment  (82). 

1805.  The  Lord  Chancellor. 

Fe6.  5^A.  If  the  question  had  rested  upoq  the  bond  given  by 

the  three  Rushforthg,  one  of  them  Ibeing  a  surety^  and 

the 

(82)  The  judgment  tz  relatione. 


RV5HFORTH» 

,JS9  parie. 
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the  clebt  under  10,000/.  he  would  have  had  a  right  to  1805. 

stand  m  the  place  of  the  principal  creditor,  and  to  have 
.the  other  securities  made  over  to  him.    The  instrument 
upon  the  face  of  it  is  an  agreement  to  advance  all  such 
sumiB. of  money  as  the  two  Rnshforths,   the  bankrupts, 
should  draw  for;    and  the  bond  is  for  10,000/.     The 
baidccupts  conveyed  to  the  surety  a  real  estate,  by  way 
of  mortgage,  and  also  gave  him  an  equitable  mortgage 
of  other  property,   upon  the  same  trusts,   subject  to.  a 
proviso  for  redemption,  and  a  power  to  Richard  Rush- 
forth,  the  surety,  if  he  should  be  called  upon,  to  enter 
MKid  sell ;  and  he  is  expressly  made  a  trustee  of  the  pro- 
duce of  the  sale  in  the  first  place  for  the  persons,  who 
are  the  obligees  in  the  bond.    The  bankers  could  havts 
called  upon  him  to    sell  the  estate,  and  to  apply  the 
produce  in.  discharge  of  the  debt  4ue  to  them,  before 
any  application  for  his  own  indemnity*     A  written  no- 
tice was  given  by  the  banker^  to  the  surety ;  and  it  ap- 
pears, they  had  swelled  the  debt  to  S0,000/.    He  gaye 
similar  notice  to  the  bankrupts,  and  the  Commission  a£<r 
terwards  issued.    The  consequence  is, ,  that  tq  die  ex- 
tent,   in  which    he    had    not   paid    pr^yiously  tp    thq 
bankruptcy,    he    could  work    o^t    satisfaction  only  by 
standing  in  the  place  of  the  principal  creditor.     Proof 
yras  made  by  the  bankers  to  th^  extent  of  20,000/.; 
and  they  cane4  upon  the  surety  to  pay  10,000/^     He 
did  pay  above  4O00/* ;  and  was  wiljing  to  pay  the  resi- 
due upon  having  an  assignment  to  him  of  the  benefit  of 
the  proof,  made  by  the  principal  creditor.     The  ques- 
tion as  to  the  leasehold  estate  is  no  more  than,  whether 
lie  had  an  eqi^itable  lien.    Upon  the  part  of  the  peti^ 
tioner  it  was   contended,   that  he  states  nothing  mor^, 
than  th^  common  equity  of  a  surety;  and  it  is  dear, 
that  if  the  debt  had  been  only   10,000/.,   this  equity 
wovild  have  resulted;  and  he  could  have  compelled .  the 
bankers  to  prove  for  his  benefit,  and  make  over  their 

securities. 
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1805.         securities.    A  surety  is  entitled  to  all  the  securities  the 
■n    '^'^   '      principal  has.     But  it  is  said,  here  the  debt  lis  SO^OOOI. ; 
^v        and  they  are  entitled  to  bold  the  whole  proof  against  the 
surety ;    and  the  assignees,    on  the  other    hand^  con- 
tend,   thati    when    they  have    ^ceived    10,0002.    that 
ought  to  be  struck  off  from  their  proof.    With  refer- 
ence to  that,  the  question  comes  round  to  this;  whe? 
ther,  according  to  the  true  nature  of  such  an  engage- 
inent  between  all  the  parties  in  this  bond  anfd  mortgage, 
it  was  competent  to  these  bankers  to  go  on  without  giv- 
ing notice  to  the  surety;   for  this  is  a  case  in  which 
they  contracted  to  give  him  notice  before  forfisiture  of 
the  bond;  whether  they  were  at  liberty  to  swell  the 
demand  to  his  prejudice  beyond  the  sum  of  10,OOOiL 
The    agreement   was    to   advance    all    such    sums    as 
should  be  required:    but  it  is  Umited  by  an    express 
contract  for   an  obligation  to    secure  all  those   sums; 
and  the   question  is,  whether    that    limitation    in    the 
extent  of  the  obligation  is  not  a  sufficient  ground  for 
the  inference,  that  those  sums  were  not  to  be  extended 
beyond   lO^OOO^,  to  the  destruction  of  every  right  of 
the  surety.    Take  the  case  of  two  sureties,  each   fcr 
the  separate  sum  of  10,000/.:  each,  paying  the  prin- 
cipal  creditor,  would  be  entitled  to  stand  in  his  place 
for  the  sum  paid.     It  would  be  very  strong  to  hold, 
that,  as  they  have  taken  but  one  surety,  he  shall  be  in 
a  worse  situation.    I  think,  the  bankers  are  not  enti« 
tied  in  equity  to  say,  as  against  the  surety,  that  their 
demand  is  more  than  10,000/.  the  amount  ei  the  bond 
he  has  given ;    upon  which  he  would   be  primd  fane 
entitled  to  stand  in  their  place :  as  to  the  residue  of  dieir 
debt,  they  ought  to  be  considered,  if  I  may  so  express 
it,  as  their  own  insurers.     He  is  entitled   to   stand  in 
their  place;    but  not  for  the  whole   sum  of  10,000/.; 
for  the  money  produced  by  the  sale  of  the  estate  must 
be  considered  as  received    by  the  bankers.     He  will, 

therefore. 
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therefore,   be  entitled   to  stand  in  their  place  for  the  1805. 

xlifiereoce.  ^    ^^"^'^ 

Rush  FORTH » 

Ex  parte,. 
As  this  is  perfectly  a  new  case,  I  make  the  Order, 

with  liberty  to  file  a  bilL 


The  Order  was  made  with  the  quaUfication  in  Ex  parte 
TumeriSS). 


(83)  Pa/ey  v.  Field,  post. 
Vol.  XII,  435.  By  Statute 
iiGeo.  TV,  c.\e,i. 52,  Surety, 
previons  to  the  Commisstoo, 
paying    afterwards;  without 


notice  of  any  act  of  bank- 
ruptcy, may  prore,  or  stand 
in  the  place  of  the  principal, 
having  prored. 


RANDALL  p.  ERRINGTON. 


Rolls 

1805, 
Feb.  Ibik, 
16ik,  ISik. 
ADAM  WILKINSON,  seised  of  freehold  and  copy-    Purchase  by 
hold  estates  of  inheritance,  in  the  county  of  Nor-  trustees  of  the 
thumbcrland,  subject   to  a  mortgage    to  Henry  Erringr  ^^^^^  property 

ton^  and  possessed  of  leasehold  estate,  and  also  of  seve-  •®.*"  **.', ?^ 

>    beinflT  witbin 
ral  shares  pf  lead  mines    in  that  and  other  counties,  ^   cxceotion 

in  June  1779  conveyed,    and  assigned  all  the  said  cs-  ^  ^^^  rule: 

tates,  and  all  his .  personal  estate,  to  Henry  Errington  viz.  fuU  infor- 

and  James  Liddle,  in  trust  to  sell,   and   pay  the  mortr  mation  to  the 

gage,  and  all  other  debts ;  and  as  to  the  jresi(|ue  in  trust  Cfef<ai  qwe 

for  Wilkinson,  his  ei^ecutors,  &Cr  '7'*'  ■"**  ^^ 

'    advantage 

JSrringioti  t^ken  by  the 

.    trustee  of  his 

situation  to  produce  a  beneficial  bargain  to  himself. 

Trast,  upon  a  re-sale,  as  to  the  price   received.      Considerable 

length  of  time  before  the   bill  hatlnoeflcct;  sis  it  did  not  distinctly 

appear,  that  the  Cestui  que  trust  knew,  the  purchase  was  made  on 

account  of  the  trustees. 
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1805.  Erringian  and  lAddle  took  possessum  under  .the  truH^ 

deeds.     Wilkinson    died    in   1790,    intestate.     Errimg- 


RandalIi  .     j 

1^,  ion  took  out  administration  to  him;  and  suryived 

£rrimgt6n.  co-tnistee^ 

*i  ■ 

The  bilL  was  filed  in  1801,  by  the  next  of  kin  of 
.  TFifttiMOfii  among  other  objects,  for  an  account  of,  the 
trust-property  against  Errington  and  the .  executor  of 
ladcUe;  and  particularly,  that  the  sale  of  the  Cherry* 
Tree-Hill  estate  to  Errington  and  Liddk,  and  of  the 
shares  of  the  lead  mines  to  the  Defendant ,  Robert 
Hodgson^  may  be  set  aside;  and,  if  the  sale  of  part 
pf  the  lead-mine  shares  to  the  Defendant  Dodd  was 
without  notice,  that  an  account  may  be  taken  of  the 
[  ^4M  ]      ^difierence  between  the  real  value  and  the  price,  that 

was  given;  to  be  paid  hy Errington  and  the  executors 
ofLiddle. 

The  answers  stated,  that  in  July  1780,  Hodgson  pur* 
chased  the.estate^  called  Cherry^Tree-HUl,  in  trust  for 
Errington  jaid  Liddle;  which  purchase  was  nuide».  in 
order  to  procure  n  convenient  residence  for  WUUnsom^ 
reiit  free,  but  which  he  afterwards  refused  to  accept,  at 
die  price  of  500/.  They  also  stated,  that  ihe  shares 
of  the  mines  were  in  July  1779  purchased  by  Hodgson^ 
in  trust  for  LidcUe,  at  the  sum  of  500/.  The  Defen- 
dants  denied  all  fraud ;  and  insisted,  that  the  prices 
paid  were  as  much  a^  could  be  got.  They  relied  on  the 
length  of  time ;  and  stated,  that  Wilkinson  was  perfectly 
satisfied  with  the  sale;  and  joined  in  the  assignment 
to  Hodgson  of  the  shares  of  the  lead  mines.  The  sales 
were  by  auction;  and  there  was  contradictory  evidence 
as  to  the  value. 

•     •  • 

Mr.  Alexander  and  Mr.  Rayns/ord,  for  the  Plaintifis. 
These  purchases  of  the  trust-proi^erty  by  the  trus- 
tees fdr  their  own  benefit  canupt  stand*    The  Cestui  que 

Trust 
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SVusi  had  no  control  over  or  management  of  the  safe*  1805. 

The  whole  was  under  the  direction  of  the  trustees  and     r a^daiX 
their  agents*    In  the  sale  to  Hodgson^  in  trust  for  lAddle,  «. 

the  vendor  was  imposed  upon;  being  led  to  think,  fiRRiNC^TOtf* 
Hodgson  was  bidding  for  himself.  That  sale  also  was 
made  in  a  very  improvident  mode:  these  separate  shares 
of  mines  having  been  put  all  up  in  one  lot.  The  Cestui 
que  Trust  may  waive  the  relief  he  might  be  entitled  to 
against  the  person^  to  whom  the  trustee  sells;  and,  not 
disputing  that  sale,  may  make  the  trustee  account  for 
the  price ;  as  in  Fox  v.  Mackreth{Si).  It  is  represented, 
*  that  Wilkinson  was  satisfied  with  the  sale :  but  that  cip-  *  [  ^  4^  ] 
isumstance  would  not  take  the  case  out  of  the  rule,  that  '^   *  " 

a  trustee  shall  not  unite-  in  himself  the  character  of  selleir 
and  buyer.  It  does  not  appear,  except  by  one  witness, 
swearing  at  a  great  distance  of  time  to  a  loose  conversa* 
taon,  that  Wilkinson  ever  was  acquainted  with  the  fact. 
The  circumstance,  that  he  joined  in  the  ccmveyance^ 
cannot  make  a  difference.  In  Crowe  v.  BcMard  {S5), 
and.many  other  cases,  it  is  laid  down,  that  a  person  in 
such  a  situation,  -  an  oppressed  man,  in  the  hands  of 
these  persons,  cannot  confirm  the  transaction.  The 
whole  eflfect  of  their  representation  is,-  that,  he  was  pre«- 
sent,  when  some  of  these  estates  were  put  up  to  sale. 
As  to  the  objection  from  th^  leiigth  of  tin^e,  before  the 
bin  was  filed,  this  is  a  general  ^d  cpntimfmg  trust ;  and 
was  not  executed  even  at  the  time  the  bill  was  fileik 
They  were  making  sale  from  time  tp  time,  and  paying 
debts ;  and  in  1800  a  considerable  pftrt  of  the  estates 
was  disposed  of.  No  account  was  given..  The  Cestui 
que  trust  was  not  bound  to  apply  upon  any  part  of  the 
transaction :  the  whole  trust  not  being  concluded.  It  is 
not  'like  a  single  transaction.  Two  of  the  persons,  nbw 
interested  as  representatives,  ^re  married  women;  and 

aU 

■  •^ 

(94)  2  Bro.C.C.  400.  («6)    Ante,  Vol.   I,    215, 

3  Bro.  C.  C.  1 17. 
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KilNDADL 

Zbkington. 


[*»] 


M  are  in  low  circumstances^  ignorant  of  their  rights  adft 
of  WiUiman'B  affairs. 

Mr.RonUay,  Mr.  HoUist,  Mr.Ttxnoer,  and  Mr.  BeB, 
for  the  Defendants. 
Admitting  the  propriety  of  carrying  the  rule  to  the 
extent,  to  which  it  has  beeii  carried  in  the  late  cases, 
wUeh  are  all  referred  to  in  Coks  t.  Trecoihici{d6\ 
certainly  farther  than  it  went  formerly,  there  is  no  rale> 
that  a  trustee  shall  not  buy  irom  Ae  Cestui  que  Trust. 

The  Master  of  the  Rolls. 
Clearly  there  b  no  such  rule  as  that.    The  rule  b,  that 
a  trustee  shall  not  buy  for  himself. 

For  the  Defendants. 
Wilkinson  himself  was  a  party  to  the  conveyance ;  and*, 
as  far  as  he  could,  sanctioned  it.  He  was  well  acqusunted 
with  the  mining  business.  This  b  an  attempt  to  set 
aside  these  sales  after  acquiescence*  for  eleven  years  by 
him,  and  for  eleven  years  more,  since  his  death,  by  diese 
Plaintiffs.  At  such  a  distance  of  time  fraud  cannot  b^ 
presumed;  and  there  is  no  evidence  of  it.  The  sales 
having  been  made  by  auction,  inadequacy  of  value  would 
have  been  no  ground ;  even  if  the  bill  had  been  filed 
immediately ;  according  to  White  v.  Damon  ( 87 ).  Upon 
the  Rule  of  Limitation,  adopted  in  Equity,  by  ailalogy 
to  the  Statute  of  Limitations,  according  to  Lord  Delo- 
raine  vv  Brown  (88),  and  Smith  v.  C/ay(89),  no  relief 
can  be  given. 

T%e 


(8d)  Ante,  Vca.  IX,  234. 
8ee  also  £x  parte  'Benttcit, 
aiitc,  381,  and  the  note.  111, 
752,  ioiy hichcole  v.  Lawrence, 


(87)  Ante,  Vol.  VII,  30. 
See  the  note,  VIII,  J  37, 

(88)  3  Bro.  C.  C.  633. 

(89)  3  Bro.  C.  C.  630,  n. 
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The  Master  of  the  Rolls.  1806. 

As  to  the  sale  to  Erringlam  of  the  Cherry^Tree-HiB  Feb.lSik. 
estate,  it  does  not  distinctly  appear^  how  he  individual]^  Randall 
became  the  purchaser.    The  representation  by  the  an-  «. 

swer  is,  that  it  was  purchased  by  the  two  trustees  with  Ebrinoton. 
the  particular  intention  to  let  Wilkinson  himself  have 
It  for  a  residence.  That  intention  foiled ;  IViliinsori  re- 
fusing to  take  it  for  that  purpose.  It  is  'dearly  then  the 
case  of  a  purchase  by  a  trustee ;  and  upon  the  ordinary 
*  rule  it  cannot  stand ;  admitting,  tiiat  a  trustee  may  [  *  4^  ] 
purchaae  from  the  Cestui  que  trust,  under  the  limitations, 
and  with  the  restrictions  laid  down  by  the  Lord  Chan^ 
cellar  in  Coles  y.  Treeothick  ;  provided  it  is  distincdy  and 
fully  understood  by  the  Cestui  que  trust,  that  he  is  seD* 
ing  to  the  trustee,  and  the  trustee  takes  Yio  advantage 
of  his  situation,  to  produce  a  beneficial  bargun  to  him- 
self. But  the  length  of  time,  that  has  elapsed,  is  ob- 
;jected.  Acquiescence  may  have  the  same  efiect  as  ori- 
ginal agreement ;  and  may  bar  such  a  remedy  as  this. 
But  the  question  as  to  acquiescence  caimot  arise,  until 
it  is  previously  ascertained,  that  the  Cestui  que  trust 
knew,  his  trustee  had  become  the  purchaser ;  for,  while 
the  Cestui  que  trust  continued  ignorant  of  that  facf^ 
there  was  no  laches  in  not  quarelling  with  the  sale 
upon  that  special  ground.  It  does  not  appear  to  me 
distinctly  ascertained,  that  Wilkinson,  or  these  Plaintiffk 
down  to  a  recent  period,  knew,  that  Errington  had  be- 
come the  purchaser.  If  the  purchase  was  made  t^ith 
Wilkinson's  privity  for  the  purpose,  stJated  in  the  answer, 
of  his  residence,  when  that  purpose  failed,  the  conclu- 
sion is,  that  it  remained  in  effect  unpurchased,  a  part 
of  the  trust-property:  the  object,  for  which  it  was 
taken  out  of  the  mass  of  the  trust-property,  not  being 
accomplislied.  Upon  the  part  of  Errington^  therefore, 
distinct  and  explicit  information  was  necessary,  that, 
the  original  purpose  having  failed,  he  had  taken  the 
estate  to  himself,  and  meant  to  keep  it  at  that  price,    t 

do 


427  CASES  IN  CHANCERY. 

1B05.         do  not  say 9  knowledge  may  not  be  inferred  from  circum* 

""^^^^  Istaiices:  but  there  are  no  circumstances  ereating  thai 

^^  inference  in  this  case.     Tlie  possession  was  amUgooiis. 

Ebriiigton.    The  trust  was  not  completely  executed.     Part  of  die 

estates  remained  unsold  till  1800.  The  trustee  was 
in  possession  of  those  estates  as  trustee.  If  the  pur- 
pose, for  which  the  purchase  was  niade«  failed,  nam  jtam- 
jftat,  that  fViUntuon  might  not  suppose,  that  estate  was 
[  *488  ]      ^  in  the  possession  of  the  trustee  fur  the  purpose  of  the 

trust :  as  the  other  property  was*  At  all  er^iti,  to  fix 
acquiescence  upon  a  party,  it  should  uneqinYOcaDy  q^ 
pear,  that  he  knew  the  fact,  upon  which  the  supposed 
Aoquies^^ence  is  founded,  and  to  which  it  lefers,  Iii  tbb 
case  there  is  no  such  distinct,  explicit,  evidence;  and 
therefore  upon  the  common  principle,  being  a  purchase 
by  the  trustee,  it  cannot  stand. 

The  case  as  to  Liddle  turns  upon  the  same  principlei 
A  considerable  length  of  time  has  elapsed ;  and  it  is 
with  great  reli^ctance  that  the  Court  unrayels  matters  at 
a  great  distance  of  time;  when  the  circumstances 
may  have  undergone  considerable  alteration;  and  it  is 
possible,  that,  if  the  transaction  had  been  questioned 
recently,  the  party  would  have  conceived,  that  he  had 
very  litde  interest  in  disputing  what  was  done.  But 
upon  the  sale  of  the  lead  mines  there  is  no  evidence 
whatsoever,  that  WiUcinsan  knew,  Liddle  had  become  the 
purchaser.  It  is  said,  Wilkimon  was  satisfied  with  the 
sale  to  Hodgson;  for  he  joined  in  the  conveyance.  That 
is  evidence,  that  he  was  not  then  dissatisfied  with  the 
price.  But  the  question  never  is,  whether  the  sale  was 
at  a  fair  price  or  not.  The  trustee  cannot  protect  him- 
self from  the.  effect  of  the  rule  by  saying,  "  You  have 
"  got  as  good  £L  price  as  you  could  have  got  firom  any 
^*  other  person."  The  Cestui  que  trust  has  a  right  to 
say,  '^  I  will  try,  whether  it  will  sell  better ;  **  and  * 
he  has  a  right  to  whatever  profit   or   adv^tage   the 

trustee 


CASES  IN  CHANCERY.  42S 

trustee  has   made    by  the    purchaae.      Nothing   more         1005« 
results  from  the  drcumstancfe,    that  Wilkinstm  joined'     -D^^^^Zltw^ 
in   the    conveyance,    than  that,    as  a  sale    to  Hodg'  ^ 

son,    he    was    satisfied,    and    willing    to    confirm    it.    Errinotoii. 
But  he  did  not  know  it  was  a  sale  to  Liddle.     The 
only  evidence  of  that   is  an  ambiguous  expression  in 
♦thie  executor's  answer,  that  Wiliinson  knew  of,  and  ap-      [  ^489  J 
proved,  the  sale  to  Hodgson^  in  trust  for  Ltddle.    That 
means  no  more   than  that  he   approved    that   sale  to 
Hodgson^  which  Ltddle  states  to  be  in  trust  for  him.    If 
the  Defendant  meant  any  thing  else,   he  should  more 
distinctly  and    explicitly  have    stated,    that    Wilkinson 
knew  it  was  in  trust  for  Ltddle,  and  approved  of  its 
being  so  made.    It  is  the  Defendant's  fault  therefore,  if 
that  £Eict  existed,  and  is  not  distinctly  made  out.     It  was 
his  business  to  shew  all,  that  is  necessary  to  constitute 
an  exception  to  the  rule ;  for  primd  facie  a  purchase  by 
the  trustee  cannot  stand.     He  ought:  to  shew  notice  to 
the   Cestui  que  trust,  distinct  information  to  him,   ac* 
quiescence  after  that  distinct  information  communicated. 
That  is  not  done ;  and  therefore  as  to  Liddle  1  must 
open  the  sale  to  him ;  and  with  regard  to  the  parts,  that 
he  has  sold,  must  hold  him  a  trustee,   upon  the  prin- 
ciple in  Fox  V.  Mackreth.  ' 


COCK  V.  RICHARDS.  1805. 

Feb.  Slff. 
A   MOTION  was  made  for  an  Injunction,  to  restrain    Bond,  to 

the  Defendant  from  proceeding  to  execution  in  an  marry  a  wo- 

action  of  covenant  against  the  Plaintifi^,  under  the  fol-  man,  or  pay  a 

lowing  circumstances,  admitted  by  the  answer:  "^^  ^^  money, 

established  at 

The  Plwntiff  was  an  apprentice   to  John  Tovery,  a  **^- 

shipwright  in  the  Kuig's  Dock.yard  at  Woolwich;  and    '"J""^,*!,''"' 

^      ^  ^  ^    ,  -      till  the  Hear- 

tne  .  I 

mgtongroands 

jof  pabltc  policy :  being  an  engagement,  founded  'open  expectations 

under  the  Will  of  a  third  person,  (though  not  a  relation)  from  whom  it 

was  kept  secret,  to  marry  at  bis  death;  and  no  matnal  obligation. 


CSocK 

9. 
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I9Q64         the  DefelUlant  was  a  female  seryant  Jn  tlie   same  Cbl^ 

miljrr    An  attachment  took  place  between  them,  when 

they  werQ  both  about  the  age  of  22 ;  and  he  promised  to 

JRiCHARPi.     f  marry  her,  if  she  would  wait  till  the  death  of  Toveryt 

[  ^490  ]      from  whom,  though  no  relation,  he  had  expectationa.    In 

1795  she  consulted  him  about  leaving  her  master}  and 
requested  to  know,  wliat  he  wished  her  to  do ;  he  told 
her,  she  might  make  herself  perfectly  easy  as  to  her 
future  provision  in  life ;  and  that  he  would  give  her  a 
bond,,  as  a  security  for  the  performance  of  his  said  pro« 
mise  of  marriage,  in  any  sum  she  chose;  and  he  advised 
her  to  quit  her  service ;  alleging  as  a  reason,  that  he 
would  rather  take  her  in  marriage  from  her  father*8  house 
than  from  Mr.  Tovertf^  In  consequence  of  that  con- 
versation, being  requested  by  him  to  fix  the  amount  of 
the  bond,  she  named  the  sum  of  2000/. ;  and  he  accord- 
ingly gave  and  delivered  to  her  the  following  instrument, 
drawn  by  himself: 


<( 


Know  all  men  by  these  presence  that  I  Francis  Cock 
^'  Sawyer*s  Measurer  of  His  Maj'*  Dock  Yard  Woolwick 
*^  in  the  County  of  Kent  am  held  &  firmly  bound  by  these 
presence  to  EU^*^  Richards  of  the  Parish  of  Woolwich 
in  the  County  of  Kent  duly  &  truly  to  marry  the  s' 
**  Eliz^  Richards  within  the  space  of  one  Whole  year 
*'  after  the  death  o{ M^  J.Tovery''  Master-Shipwright,  &c 
''  and  in  Case  I  the  s"*  Fr*  Cock  sh*^  at  the  expiration  of 
*^  the  Term  afors^  refuse  to  marry  the  s'  EP^  Richards 
'^  of  the  afores^  Parrish  and  County  then  I  the  afores' 
««  iV  Cock  of  the  afores*  Parris  and  County  am  held 
^*  &  firmly  bound  by  the  presence  to  pay  to  the  s' 
*'  EUz^  Richards  of  the  afore**  Parrish  &  County  the  sum 
''  of  20001.  of  lawful  money  of  G^  Britain ;  and  in  ease 
"  I  the  s**  Fr*  Cook  sh^  at  the  expiration  of  the  Term 
'^  afore"^  refuse  to  perform  either  of  those  Agreements 
"  afores"*,  then  I  the  s''  Fra*  Cock  Do  submit  myself  to  be 
^^  proceeded  ag^  as  the  Law  shall  direct.    Given  under  my 

''  hand 
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f  hand  this  I9th  doy  o{  March  M95,  &.  in  the  3$th  y'         1M5. 
*'  of  the  reign  of  Our  Sovereign  L**  Geo.  3."  &c.  ^T^ 

*  This  instrument  was/  signed  by  die  Plaintiff^  and  jnir*  StICHasm^ 
ported  to  have  been  signed^  sealed,*  and  delivered^  in  [  *43i  ] 
the  presence  of  two  witnesses :  but  the  witnesses  sub* 
scribed  a  blank  paper.  At  the  execution  of  this  instru- 
ment the-  Plaintiff's  property  was  about  4002.  He  in- 
formed the  Defendant,  that  he  had  seen  Tbr^y  s.Will; 
that  he  was  appointed  sole  executor ;  and,  as  there  were 
only  a  few  inconsiderable  legacies,  he  would  be  possessed 
of  property  to  a  considerable  amount.  At  that  thne 
his  income  from  his  situation  in  the  Dock-yard,  and 
his  own  property,  was  190/.  a«year.  The  only  income  of 
the  Defendant  was  her  wages  and  perquisites,  amounting 
in  tlie  whole  to  121.  a-year.  Soon  after  the  execution 
of  the  bond  she  quitted  her'  service,  and  went  to  live 
With  her  father.  Tavery  died  in  180S.  An  affectionate 
correspondence  was  kept  up  between  the  Plaintiff  and 
Defendant :  his  letters  containing  repeated  assurances  of 
making  her  his  wife  on  the  death-  of  Tovery.  Tke 
Plaintiff  continued  those  assurances  of  marrying  ber, 
notwithstanding  he  was  married  to  another  woman,  and 
had  been  married  a  considerable  lime  previous  to  the 
death  of  Tovery*  By  a  letter,  dated  the  11th  of  May, 
180S,  giving  an  account  of  that  event,  the  Plaintiff  states, 
that  he  and  his  brother  were  left  equal  and  joint  exe- 
cutors ;  that  Tovertf  had  given  from  them  only  806/.,  and 
that  the  time  is  drawing  near  for  their  tmion. 

* 

The  action  was  tried  in  the  Court  of  Exchequer^ 
and  a  verdict  recovered  for  2000/.  A  motion,  that  the 
Defendant  at  Law  might  be  at  liberty  to  enter  up  • 
nonsuit,  upon  the  grounds,  that  the  bond  had  not  4he 
proper  stamp,  and  that  it  had  not  been  properly  deli- 
vered, was  refused ;  and'  a  motion,  in  arrest  of  judg- 
mebt,  oh  the  ground,  thnt  it  was  in  xestraint  of  mar- 
riage. 
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1Q05.         riage,    and  not  mutual,  also  was  unsuccessful.'     Upon 

qTT!^         the  failure  of  that  motion  the  biH  was  filed ;  prajring  an 

«^  Injunction ;  and  that  it  may  be  declared,  that  the  bond 

Richards,    ^nrng.  unduly  and  .imfidrly  obtained :    and  that  it  liui/'be 

L  *48S  ]      ddivered up  to  be  cancelled;  or,  that. an  issue  ipumhim 

damn^icaius  may  be  directed.  The  residue  of  Taver^*n 
property,  taken  under  his  Will  by  the  PlaintiflT  and  his 
brother,  according  to  the  bill  was  about  8000/.  betwem 
tbem. 

The  Defendant  denied,  that  the  bond  was  obtained 
imfiBurly,  by  undue  influence,  control,  &c.  and  that 
the  Plaintiff  was  obliged  to  keep  it  a  secret  from  his 
master:  it  not  being  necessary  to  do  fio  for  any  othar 
reason,,  than  for  fear  it  might  induce  Tavery  to  make 
some  alteration  in  his  Will. 

*  ...  , 

Mr.  Romitty  snAMr.Wetkerett,  in  support  of  the 
Motion  for  an  Injunction. 
The  principle  of  Woodhouse  y.  Shipley  (91)  applies 
dosely  to  this  case.  Though  this  is  not  the  case  of  a 
son,  having  ezpectationB  from  his  father,  giving  a  bond  to 
marry  after  the  &ther*8  death,  it  is  the  case  of  a  yoong 
mian,  in  a  manner  adopted  by  his  master,  giving  a  bond 
to  marry,  when,  by  hb  master's  death  he  gets  the  fortune 
he  expects.  There  are  strong  circumstances  in  this  cas^ 
that  did  not  oci^ur  in  that.  As  in  Lowey.  Peers {9i), 
there  is  no  rieciprocity  here :  this  Defendant  not  bring 
bound  to  marry  the  Plaintiff.  This  Plaintiff  is  a  youn^ 
man,  under  the  influence  of  an  attachment  for  the  De- 
fendant, which  she  uses  for  the  purpose  of  dealing  with 
him  for  his  expectations.  The  answer  admits,  that  the 
whdle  transaction  was  kept  a  seqret  from  the  master, 
which  was  from  the  apprehension  that  he  might  alter 

his 


(91)  ^Atk.  U5.  (92)  4  9wr:  3225.  Wilm.  9M. 
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his  intention  of  bounty  to  the  Plaintiff.  It  b  also  ad<* 
mitted,  apd  was  proved  at  the  trial,  that  the  bond  was 
not  signed,  sealed,  and  delivered,  in  the  presence  of  the 
witnesses;  who  signed  to  a  blank  paper.  The  jury 
however  presumed  deUvery.  It  is  also  admitted)  that 
this  apprentice  had  very  inconsiderable  property  beyond 
his  expectations  from  his  master;  upon  which  therefore 
this  bond  was  to  operate.  His  salary  according  to  the 
answer  was  but  190/.  a-year ;  and  her  whole  income  was 
her  wages  of  12L  a-year.  The  ground  of.  relief  is,  that 
the  transaction  is  in  nature  of  a  fraud  upon  the  person, 
ftaok  whom  the  bounty  is  to  come.  Suppose,  the  Master 
had  discovered  this  transaction ;  and  had  imposed  a  con* 
dition  upon  the  Plaintiff,  that  he  should  not  marry  the 
Defendant.  The  principle  is  the  same  as  in  the  case 
of  parent  and  child. 


Id05. 


Cock 

V. 

Richards. 


2dly,  At  least  this  sum  of  2000/.  must  be  considered 
as  a  penalty,  against  which  the  Court  will  retieve ;  and 
cannot  be  looked  at  as  Uquidated  damages.  Sloman  v* 
WaUer  (93).  Hardy  v.  Martin  (94).  In  Tall  v.  Ry-^ 
land (95)  the  Court  refused  to  interfere  merely  on  account 
of  the  small  amount.  The  relative  situation  iEmd  means 
of  these  persons  are  perfectly  inconsistent  with  the  no- 
tion, that  this  could  be  intended  as  stipulated  damages. 
Suppose,  in  the  interval  any  particular  circumstance  had 
occurred :  for  ^stance,  she  might  afterwards  have  led  a 
most  prpfligate  Ufe:  would  this  Court  in  that  case  have 
permitted  the  whole  sum  to  be  recovered!  Her  conduct, 
*  tbotlgh  not  entitling  him  to  complete  exoneration,  might 
have  left  him  subject  only  to  nominal  damages.  This 
sum  therefore  can  be  considered  only  as  security  for 
damages,  not  as  the  damages  themselves. 

Mr.- 


(93)  1  Bro.  C.  C.  418.  Mr.   Romilly  frooi  his  own 

(94)  I  Bro.  C.  C.  419,  n.      note. 

7tb  May,  17B3.      Ststed   by  (95)  I  Ch.  Cos.  183. 

Vol.  X.  E  E 
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1B05.  Mr.  RicXards  and  Mr.  Wif^eldy  for  the  DefiBtadant; 

Q^^  Under  the  circumstances  of  this  Plaintiff'a  condnd^* 

V.  deceiving  the  Defendant,  holding  oat  to  her  this  ezpeo<^i 

Richards,     tation  even  after  his  marriage  with  another  womaii^  her 

has  no  claim  to  relief  against  this  verdict:  two  applin 
cations  to  the  Court  of  Law,  impeaching  it,  having  fioledt 
after  great  consideration.  This  cannot  be  compared  ta 
Woodkotue  V.  Shipley:  a  daughter,  entering  into  tfucli  a; 
stipulation  without  her  father's  consent,  to  her  om 
disparagement.  That  was  a  fraud  upon  the  patent*: 
These  parties  were  both  sui  juris;  and  their  conditioit' 
not  unequal.  The  amount  of  the  sum  was  for  their 
consideration,  the  subject  of  contract.  His  expectatioaa 
from  his  Master  did  not  place  him  in  the  relation  of  a 
child  to  a  parent*  The  engagement  to  marry  ia  fimnded 
upon  an  expectation  of  fortune,  that  will  make  it  epiK 
vcnient.  The  transaction  in  Woodhouse  v.  Shipley  could 
not  stand;  as  being  against  the  policy  of  the  lair: 
vrithdrawing  a  daughter  from  the  -  protection  of  her  £iK 
ther.  The  objection  from  want  of  reciprocity  here  mm 
a  question  at  law ;  and  has  been  deliberately  detsr« 
mined.  The  instrument  itself  imports  consideratioii  |^ 
and  is  valid  at  law;  and  under  the  circumstances  there^ 
is  no  policy  against  it  in  equity.  Key  v.  J3racbAaio(96)' 
turned,  as  Lord  Hardwieke  observes,  npon  the  inequality 
of  circumstances  and  the  danger  of  such  transactions  in< 
families.  In  Lowe  v.  Peers  the  contract  was  not  to  marry> 
any  one  else :  a  restraint  therefore  upon  marriage. 

I  -  ■ 

Sdly,  This  is  to  be  considered,  not  as  a  bond  with  a 
penalty,  but  as  an  engagement,  if  he  should  not  marry 
the  Defendant,  to  pay  her  this  tmm  of  money.  The- 
distinction  between  a  penalty  and  stipulated  damages^ 
was  •  much  discussed  in  the  Court  of  Common  Pleas  in 

the 

(90)  ^  Vern.  102. 
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IKa  tise  oiAdkf/  v.  Welion{^)\  and  your  Lordship 
declared^  jrou  did  not  understand  the  principle  of  Hardy 
"t.  Mariia.  lix  FJetcAer  ▼.  Dyche  (  98 )  the  weekly  sum  stt* 
pulftted  wa3  considered  as  liquidated  datni^es.  It  might 
have  been  impossible  £>r  the  Plaintiff  to  have  paid  this 
Hr  any  mm :  but  he  might  have  performed  his  engage- 
ment; and  under  the  circumstances  of  his  conduct  h% 
deserves  no  assistance  from  a  Court  of  Equity.  In  AU 
kins  V.  Farr  (99)  the  bond  was  supported;  and  the  whole 
sum  decreed* 


1806. 


CocK^ 


Mr#  RanuUjff  in  Reply. 
This  cannot  in  principle  be  distinguished  from  WootU 
heme  v.  Shiptey ;  which  was  the  case  of  a  waman,  m» 
iuruj  at  the  age  of  twenty-six.  X^ord  Hardmcie  meant 
only,  that  she  was  not  sui  Juris  with  reference  to  property} 
that  she  was  deahng  for  her  expectation.  There  can  be 
no  doubt,  that  this  transaction  b  in  opposition  to  every 
principle  of  good  policy.  Marriage  ought  to  be  con^ 
traded  in  consideration  of  the  personal  quaUties  of  the 
persons  contracting.  A  variety  of  changes  might  have 
taken  place  in  their  circumstances.  This  woman  might 
have  become  a  lunatic;  and  during  a  lucid  interval 
might  have  claimed  the  performance  of  this  engagement; 
As  to  the  other  question,  the  answer  admits  this  to  be 
a  penalty ;  representmg  the  conversation,  that  he  would 
give  her  a  bond  aa  a  security  for  the  performance  of  his 
promise;  desiring  her  to  ftx  the  amount  of  the  bondf 
tfnd  she  named  SOOO/.  She  cannot;  represent  that  asr 
liquidated  damages;!  taking  in  all  the  contingencies/ 
that  might  have  happened,  all  possible  alterations  in  her 
situation  and  his.  JRolfeY.  Peterson  (100)  was  decided^ 
ui>on  this ;  that  on  the  face  of  the  agreement  it  appeared, 
that  it  was,  not  a  penalty,  bntaa  agreement  for.the* 
•     •  payment 


(97)  2  Bob.  ^  Pui.  046. 

(98)  2  Term  Rep.  32. 


(99)  1  Atk.  287. 

(100)  6  Bro.  P.  a  470. 
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Cock 

V. 

Richards, 


payment  of  a  particular  sum.  Lord  Raulyn  in  Hardy 
V.  Martin  ( 1 )  said^  Lord  Camden  took  it  to  be  the  case 
of  a  penalty^  and  the  ground  of  the  appeal  was,  that  it 
was  a  contract,  that  if  the  land  was  used  for  one  pur- 
pose, one  rent  should  be  paid,  if  for  another  purpose, 
another  rent;  and  that  contract  a  Court  of  Equity  had 
no  power  to  moderate^ 


The  Lord  Chancellor. 
The  question  at  present   is  only,  whether  the  dr« 
cumstances,  as  they  now  stand,  furnish  sufficient  doubt 
to  authorize  the  Court  to  pause,  before  it  permits  exe- 
cution to  be  taken  upon  a  bond,  given  under  those  cir- 
cumstances;   reserving   to    the  hearing  the  grave  and 
serious  question.   Whether  such  an  instrument  can  be 
permitted  to  stand.    The  case  has  been  represented  in 
two  views:  first,  as  a  bond  against  policy,  and  to  be 
relieved  against  upon  the  principle  in  Woodhause  ▼•  Skip^ 
ley;  next,  as  an  instrument,  binding  a  person  in  a  pe- 
nalty: that  penalty  to  be  considered  as  intended  only  to 
secure  such  damages,  as  ought  to  be  recovered ;  upon 
which  it  is  insisted,  that  execution  is  not  to  be  permitted 
upon  the  judgment ;  but  that  it  is  to  be  considered  only 
as  security  for  the  result  of  an  issue  '^  QMantwn  damnt' 
*'Jicaius.''    According  to  a  note  of  the  Chief  Baron*s 
judgment  two  grounds  were  laid  upon  the  motion  for 
a  new  trial :    first,   that  the  instrument  had  not  been 
stamped :  secondly,  that  it  was  not  executed  in  the  re- 
gular mode:   viz.    the  witnesses  knew  nothing  of   the 
sealing  and  signature ;  and  the  Chief  Baron  states,  that 
he  considers  it,  as  if  there  were  no  witnesses ;  and  in 
that  case,  the  hand-writing  being  proved,  it  would  be 
good  at  law.    Upon  the  face  of  the  instrument  I  think; 
it  never  was  intended  to  be  sealed.    I  collect  from  it, 

that 


(I)  Stated  by  Mr.  Romilly  from  hit  own  note. 
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tiiat  both  these  persons  knew,  the  PlaintifF  had  expecta- 
tions from  Tovery;  for  they  contract  with  reference  to 
a  marriage,  not  to  take  place  till  after  his  decease.    In 
that  respect  it  resembles  Woodhouse  v.  Shipley.    The  in- 
strument is  most  improvident.    There  is  no  doubt,  they 
were  dealing  with  reference  to  the  expectations   from 
Tovery:  yet,  as  it  is  drawn,  if  nothing  had  been  left  to  - 
the  Plaintiff  by  Tovery^  if  the  contract  was  under  such 
cuKSumstances,  that  no  jury  would  have  given  a  farthing 
damages,  if,  though  proper  at  first,  it  became  improper 
on  account  of  any  change  in  her,  yet  the  Plaintiff  must 
according  to  the  instrument  have  paid,  if  not  in  his 
purse,  in  his  person.    There  is  no  mutuality  whatsoever 
in  this ;  for  she  is  bound  to  nothing.    Therefore,  if  her 
expectation  had  been  disappointed,  as  well  as  his,  and 
her  circumstances   improved,  she  might  have  said,  as 
Tovery  had  left  him  nothing,  and  she  had  become  a 
person  of  substance,  she  was  not  bound  to  marry  him. 
Such  an  engagement  has  no  providence ;  and  it  is  open 
to  every  imputation,  that  can  belong  to  it,  and  that  is 
cast  upon  it  in  the  general  reasoning  of  Lord  Hardwicke* 
There  is  a  passage  in  the  answer,  that  might  possibly 
form  the  ground  for  an  application  to  reform  the  con~ 
tract;  if  it  was  not  drawn  up  with  a  penalty;  for,  when 
they  talk  over  the  mode  of  performing  the  engagement 
he  is  so  improvident  as  to  tell  her,  the  extent  of  the 
sum  shall  be  measured  by  her  will  and  pleasure.    By 
that  passage  it  appears  clearly  intended  to  be  a  penalty, 
if  it  is  not;  and  it  may  be  very  difficult,  attending  to 
the  actual  form,  to  say,  it  is  so. 


1605. 


Cock 

V. 

Richards. 


In  Woodhouse  v.  Shipley  Lord  Httrdwicke  goes  through 
all  the  cases ;  in  which  I  shall  not  follow  him  farther 
than  by  making  a  few  observations.  The  case  oi  Atkins 
V.  Farr  was  founded  upon  the  doctrine  of  pramium  pu" 
doris :  also  the  condition  was  to  marry  in  a  year  from 

the 
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Cock 

V. 
UlCHAROS. 


J^W5.  tbf  date  of  the  bofid.  The  eaae  ia  Fermn  IM  ft  iftronk 
ground  for  th^  interference  of  a  Oourt  of  Equity ;  Sot$ 
if  a  joung  lady  of  quality  is  pemditted  to  marry  a  aep? 
vant^  and  he  to  marry-her,  an  action  for  breach  of  pro* 
mise  of  marriage  would  lie  by  either ;  and,  if  a  »boiid 
was  given,  upon  which  consideration  ih  not  necesaaryi 
I  do  not  know,  that  the  Law  could  make  any  tlniig  of 
it :  yet  it  was  thought,  there  was  a  sort  of  aristocralio 
principle ;  upon  which  relief  might  be  given  upon  the 
inequality  of  drcufnstances,  and  upon  a  much  beilct 
ground,  the  danger  to  families.  That  shews,  the  Court 
will  relieve,  where  the  Law  will  not.  In  Woodkduse  ▼« 
ShipUff  the  parties  were  sui  juris ;  that  is,  as  to  the 
contract  of  marriage.  The  lady  was  of  the  agfe  of  8& 
Her  property  did  not  exceed  5002.^  in  fact  it  was 
realissed  only  to  the  amount  of  340/.  It  is  true*  A% 
was  living  in  her  father's  house:  but,  notwithstanding 
that,  still  she  might  enter  into  any  contract  of  tnarriage» 
Actions  would  There  is  no  doubt,  upon  mutual  promises  actions  would 
lie  upon  ma*    )ie(2).    It  did  not  rest  upon  mutual  promises :  but  she 

gave  a  bond.  There  could  be  no  doubt,  that  the  600L 
was  a  penalty;  for  it  was  given  to  secure  a  lees  sunk 
The  Defendant  upon  the  other  hand  agrees,  that,  if  he 
shall  not  marry  her  after  the  decease  of  her  fiither^  she 
shall  have  all  his  property  real  and  personal.  The  bar* 
gain  was  not  very  unequal.  Lord  Hardwicke  does  not 
deny,  that  a  recovery  might  have  been  had  at  Law ;  but 
states  the  various  grounds,  upon  which  the  Plaintiff  was 
entitled  to  relief  in  Equity :  first,  that  to  permit  sudi  a 
bond  to  stand  is  against  the  p(dicy  of  the  Law ;  collects 
ing,  that,  as  the  marriage  was  not  to  take  place  till 
after  the  decease  of  the  parent,  they  were  dealing  upon 
expectations,  which  they  must  know,  the  parent,  if  in- 
fi[)rmed,  would   ptobably  disappoint ;    and  considering, 

that 


taal  promises 
of  marriage. 


(2)  Cork  V.  Baker,  1  Sir.  ai. 
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Vkkt  the  policy  of  the  Law  would  not  allow  it  to  be  kepi 
%  secret  from  those,  standing  in  a  natural,  or  any  other, 
•mati<»i,  raising  fair  expectations,  that  the  party  would 
be  an  object  of  the  bounty  of  those  persons ;  and  Lord 
Hardwicke  uses  the  phrase  "parents  or  Jriends.'' 
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'■  If  a  person  at  the  age  of  S6  could  not  enter  into  such 
«n  engagement,  on  the  ground,  diat  it  was  a  fraud  upon 
a  parent,  it  is  extremely  difficult  to  say,  a  person  of  the 
age  of  22  or  26  may  enter  into  such  an  engagement ; 
^e  contract  on  the  face  of  it  appearing  to  proceed  upon 
nn  understanding  between  the  parties,  that  it  behored 
them  to  postpone  the  execution  of  it,  till  the  riews  they 
iiad  could  not  be  disappointed  by  coming  to  the  know<^ 
ledge  of  a  third  person,  standing  in  loco  parentis  as  to 
one.  But  Lord  Hardwicke  did  not  feel  bold  enough  to 
put  it  upon  that  only.  Another  circumstance,  to  which 
he  adverts  in  strong  language,  is,  that  at  the  death 'of 
the  father  the  bond  the  man  had  executed  was  found  in 
the  man's  possession.  The  answer  stated,  that  the  fact 
was  so ;  but  that  the  bond  had  been  originally  delivered 
to  her,  and  she  had  placed  it  in  his  hands;  not  for 
the  purpose  of  vacating  the  security ;  but  to  remain 
^tiH  effectual ;  and  Lord  Hardwicke  says,  that  shews  the 
great  confidence  she  had  iii  him ;  and  concludes  there- 
fore, that  she  might  not  have  acted  advisedly  in  entering 
tnto  the  engagement ;  and  his  observation  upon  that  ap- 
plies to  this  case  ^  if  there  was  no  mutual  obligation, 
**  there  had  been  no  colour  to  support  this  bond."  In 
this  case  imquestionably  there  is  no  mutual  obligation ; 
not  even  a  parol  promise ;  upon  which  an  action  upon  Action  on  the 
the  case  would  lie (3):  but  certainly  no  such  mutual  case  upon  a 
obligation.  If  it  was  not  by  an  instrument  under  seal,  P**"®'  promise 
Bnd  nothing  but  a  promise,  a  consideration  must  have  ®    mamagc 

been 


(3)  Cork  V.  Baker.  1  Sir.  34. 
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been  proved.  If  no  action  could  have  been  broiigfat 
before  a  distant  period,  and  there  had  been  no  breack 
tiU  then,  the  circumstances  of  the  Defendant  at  that 
time  must  have  been  given  in  evidence;  and  he  imght 
have  said,  the  sum  of  SOOO/.  would  have  been  the  £ur 
measure  of  the  damages,  if  Tovery  had  left  him  pro- 
perty, answering  his  expectations ;  but  nothing  had  been 
left  to  him;  and  the  jury  might  have  regarded  his  cir- 
cumstances at  that  time. 


Lord  Hardwicke  then  states,  that  the  instrument  is 
upder  a  penalty;  which  in  his  opinion  forms  an  ob- 
jection. The  600/.  was  a  penalty ;  but  the  5002.,  the 
sum  to  be  recovered,  could  not  be  so  described.  In  a 
substantial  sense  that  must  have  been  considered  as  liquid 
dated  damages.  Yet  Lord  Hardwicke  considered  the 
circumstance  of  liquidating  such  a  payment  with  refer- 
^pce  to  a  contract  of  marriage  as  an  additional  ground, 
upon  which  a  Court  of  Equity  should  look  with  suspi- 
cion at  a  contract,  which  be  avowed  he  could  not  set 
aside,  as  actuaDy  fraudulent,  hord  Hardwicke  then  pro- 
ceeds  to  add  small  circumstances,  that  the  bonds  were 
executed  in  an  ale-house ;  where  she  had  no  firiend ;  that 
two  strangers  were  called  in  to  witness  it ;  &c.  In  thi$ 
.case  there  were  no  uritnesses. 


The  authority  of  Lord  Hardwicke^  attending  to  all 
the  circumstances,  decides,  that  this  is  a  case,  in  which 
upon  the  first  ground  he  takes  it  is  due  to  considerations 
of  great  public  magnitude  to  determine  here,  whether  a 
bond,  such  as  this,  is  to  be  enforced.  Whether  it  ought 
to  be  enforced  at  Law  I  will  not  say ;  especially  after  a 
decision  at  Law.  The  Court  of  Exchequer  seem  to  thinly 
it  a  case,  ip  which  there  might  be  a  recovery  <^t  La^, 
that  would  not  prevent  relief  in  Equity.  Courts  of  Law 
have  not  till  very  lately  taken  upon  themsehes  to  canvass 

marriage 
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maniage  brocage  bonds,  and  such  contracts;  which 
hare  been  constantly  cut  down  in  equity.  I  am  of  opi- 
nion upon  this  ground,  there  ought  to  be  an  injunction 
until  the  hearing.  It  is  not  necessary  to  discuss  the  other 
ground.  It  would  be  very  difficult,  attending  to  the 
form  of  this  instrument,  upon  which  there  has  been  a 
recovery  in  an  action  of  covenant,  to  consider  this  as 
a  penalty :  but  the  question  would  be.  Whether,  if  by 
the  improvidence  of  the  party  it  is  drawn  up  so  as  to  be 
considered  not  with  a  penalty,  this  Court  would  not 
reform  it  in  that  respect;  so  as  to  make  it  with  a  pe- 
nalty ;  and,  if  so,  the  Court  would  deal  with  it,  as  if  it 
had  been  so  framed  originally. 


1805. 


The  Injunction  was  ordered. 


Cock 
Richards. 


•  ; 


BAYLEY  V.  DE  WAI.KIERS. 

A  MOTION  was  made,  that  certain  persons  in  London 
may  be  at  Uberty  to  sign  the  answer  of  the  Defen- 
dant; who  was  resident  at  Brussels;  but  had  left  in 
England  a  general  power  of  attorney  to  act  for  him, 
and  to  appear,  defend  and  compromise,  suits,  execute 
deeds,  &c«  It  was  not  necessary,  that  his  answer  should 
be  on  oath;  as  he  was  merely  a  mortgagee,  submit- 
ting to  re<<:onvey  on  receiving  the  remainder  of  his 
money. 

The  Lord  Chancellor  said,  it  would  be  better  to 
);ake  the  answer  without  signature;  that  they  should 
be  at  liberty  to  file  an  answer,  as  the  answer  of  this 
Defendant;  the  fact  of  the  power  of  attorney  being 
entered  in  the  Order. 


1805. 
Fe6.23cL 
Answer  of  a 
Defendant, 
abroad,  (not 
required  to  be 
on  oath)  or- 
dered to  be 
pat  in  by  a  . 
person,  having 
a  general 
power  of  at- 
torney to  de- 
fend suits,  &c. 
without  sig- 
nature. 


Mr. 
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'I60&.         ^^  Mr.  Tkomson^  in  support  of  the  Motion,  cljgected,  tbftt 
^^^       m  answer  without  oath  requires  ngnatuie. 

^*  Tie  Lord  Chakcki.lor« 

An  answer  without  oath,  atld  ei^ry  answer,  gene- 
rally, requbes  signature.  But  that  was  not  die  oM 
rule;  and  I  diink  it  better  to  take  the  answer  without 
signatune  under  such  circumstances,  dian  to  take  the 
mgnature  of  another  person  under  the  pretence,  that  il 
is  the  signature  of  the  Defendant. 


Walkiers. 


Mr.  Hart  ( Amicus  Curue)  referred  to  Sir  Hemrgf  ChM- 
linis  Ca«e(4);  observing,  that  his  answer  was  taken 
without  signature. 

7%e  Zorrf  Chancellor  said,  he  recollected  that;  and 
Sir  Henry  Crunllim  had  left  an  authority  to  act  for  him. 

The  Order  was  made  accordingly,  that  the  answer 
should  be  taken  without  signature. 

(4)  Ante,  Vol.  VI,  285 ;  see  the  note,  172. 


1806.  TARLETON  v.  DYER. 

'    Fei.  2M. 
After  a  joint     HPHE  bill  was  'filed  for  an  account  of  transactions  in 

Answer  by  the  West  Indies.     One  of  the  Defendants,  who  was 

husband  and     the  widow,  exeeutrix  and  residuary  legatee,    of  one  of 

wife,  and  ^^  accounting  parties,  having  married  again,  put  in  an 

amendment  of  '_^i 

^..*    •  answer 

the  BiD,  the 

husband  going  abroad,  the  wife,  being  the  material  party,  cannot  be 

brought  into  contempt  without  a  previous  order  upon  her  to  answer 

separately. 

Order  accordingly  for  a  Subpoena  to  her  alone. 


CASES  IN  CHANCERY. 


44^ 


.aaswer  jokktiy  vrith  her  husband.  The  bill  was 
wnended ;  a(ftef  which  the  husband  went  abroad.  The 
^wife,  being  served  with  a  subpoena  to  answer  the 
amended  bill,  took  no  notice;  upon  which  a  motion 
was  made  for  an  attachment,  agunst  her  for  htt  ap- 
pearing to  the  amended  bill^  upon  affidavit  of  service 
,of  the  Subpoena,  and,  that  her  husband  is  oat  of  the 
jurisdiction,  and  her  Answer  necessary  (  5  )• 

The  Lord  Chancellor. 
My  doubt  is,  whether  upon  the  special  circumstance, 
that  the  husband  is  out  of  the  kingdom,  you  ought  not 
^to  have  got  an  order  upon  her  to  answer  separately. 


id05. 


TaHlbtok 

DVElt. 


Mr.  Trower,  in  support  of  the  Motion. 
There  has  been  some  dispute,  whether  it  is  necessary 
to  serve  a  subpoena  upon  an  amended  bill.     According 
to  the  late  cases  in  Mr.  Dicien'u  notes  (6)  and  Anger^ 
stein  V.  Clarke (7)  it  is  not:  the  amended  bill  being  con- 
sidered 


(5)  The  affidavit  stated,  that 
the  Plaintiflf  is  informed  and 
believes,  that  the  Defendant 
Mark  Dyer  previoas  to  or 
soon  after  the  amended  bill 
filed  left  England  for  the  West 
Indies:  sad  has  not  returned ; 
upon  which  account  the  Plain- 
iiflf  woQld  iiol  be  able  to  serve 
)iim:  bat  he  is  only  a  no- 
jninal  Defendant,  as  having 
married  Mary  Dyer ;  who  is 
alone  acquainted  with  the 
matters  ^in  the  original  and 
amended  bills,  and  is  the 
most  material  Defendant : 
her  late  hisband  having  cor-, 
responded  with  her  upon  his 


affairs,  as  appears  by  her  an- 
swer to  the  original  bill ;  and 
the  Plaintiff  is  informed  by 
his  Solicitor,  that  she  had 
been  served  with  a  Subpoena 
to  appear  and  answer  the 
amended  bill;  and  on  the 
16th  of  November  last  not* 
withstanding  sach  service 
she  refosed  to  appear,  &c.; 
whereby  the  Plaintiff  is  de>- 
prived  of  the  benefit  of  her 
Answer;  which  he  coaceivep 
to  be  material. 

(6)  Hail  V.  Camp,  Bagshaw 
y.  Batmm,  i  Dick.  108,  113. 

(7)  Airte,Vol.  I,  2&0.  Skef^ 
fington  v.  — — ,  IV,  <WJ. 
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ridered  as  the  original  bill.  Biit  Mr.  HoBisi  is  of  opt- 
nion,  that  the  subpcona  is  necessary;  and  for  a  good 
reason ;  for,  if  the  amendment  is  made  in  the  Vacationy 
how  is  the  Defendant  to  know,  that  there  is  an  amend- 
ment?   £e»  y.  :Hyd(?  (8 ). 

Mr.  RomiUy  {Amicus  Cur%€e)  observed,  that,  where 
there  is  not  a  new  engrossment,  the  Plaintiff  undertakes 
to  amend  the  Defendant's  copy;  and  that  ^pives  him 
notice. 

The  Lord  Chancellor. 
This  will  not  vary  the  case.  You  cannot  bring  her 
into  contempt  for  not  answering  the  amended  biU,  unless 
^  you  have  a  previous  Order,  that  she  shall  answer  sepa- 
rately. Upon  the  affidavit  I  have  no  hesitation  to  order^ 
that  a  Subpoena  shall  be  served  on  her  alone. 


The  Order  was,  that  service  of  Subpoena  to  appear  to 
and  answer  the  amended  bill  upon  the  Defendant  Mary^ 
the  wife  of  the  Defendant  Mark  Dyer,  be  deemed  good 
service  upon  the  Defendant  Mary  Dyer. 

(8)  Pre.  Ch.  828. 


1805. 
Feb.  19tk, 
21sf,  2etk. 
Defendant 
having  ap- 
plied, and 
obtained  an 
Order  for 
tims  to  an- 
swer, cannot 


TAYLOR  V.  MILNER. 

^H£  bill  stated,  that  the  Plamtiff  was  by  the  Defen- 
dant Milner  introduced  to  a  young  lady,  his  ward, 
another  Defendant  ( Sarah  Pyke ) ;  in  order  that  the  Plain- 
tiff might  pay  his  addresses  to  her ;  that  the  Plaintiff's 
proposals  were  accepted  by  her ;  that  mutual  promises  of 

marriage 


put  in  an  An- 
swer and  Demurrer  without  a  special  case. 

As  the  Demurrer,  Being  coupled  with-vsn  Answer,  could  not  be 
taken  oflT  the  File,  it  was  moved  lo  be  sxpungcd,  or  over-ruled. 


CASES  IN  CHANCERY. 

marriage  passed  between  them ;  and  a  memorandum 
of  the  terms  of  the  settlement  agreed  to  was  drawn  up 
by  Milner,  and  signed  by  both  parties  and  also  by  Mit- 
ner;  that  a  settlement  was  prepared  accordingly;  and 
a  day  was  fixed  for  the  marriage ;  but  it  was  prevented  by 
MihtcTf  in  collusion  with  the  third  Defendant  Wheeler  ^ 
with  a  view  to  bring  about  a  marriage  between  the 
Plaintiff  and  another  woman ;  of  whom  Wheeler  was  a 
creditor ;  that  he  might  get  his  debt  paid  by  the  Plain- 
tiff; and  charging  improper  intentions  in  other  respects ; 
and  that  the  Plaintiff  intends  to  bring  actions  against  the 
Defendants.  The  bill  prayed  a.  discovery,  to  enable  him 
to  bring  actions  against  the  Defendants. 
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The  Defendant  Wheeler  on  the  12th  of  December,  1804, 
obtained  an  Order  for  a  month's  time  to  answer  the  bill. 
On  the  19th  oi  January ,  1805,  he  obtained  another  Order 
for  three  weeks  farther  time  to  answer  the  bill ;  stating, 
that  this  Order  is  to  be  peremptory.  After  that  he  filed 
a  demurrer  and  answer. 

A  motion  was  made  on  behalf  of  the  Plaintiff,  that 
the  demurrer  filed  by  the  Defendant  may  be  expunged 
or  over-ruled  for  irregularity. 


Mr.  Romilly  and  Mr.  HaU,  in  support  of  the 
Motion. 
The  Defendant  is  clearly  irregular.  Petrn  v.  Lord 
Baliimare  (9).  Kenrick  v.  Clayton  ( 10).  In  Si.  Didier 
y.  Lord  Huntingfield  {\l)  a  Defendant,  who  had  ob- 
tained Orders  for  time  to  answer,  applied  for  liberty  to 
demur :  and  your  Lordship  refused  the  motion  with  costs. 
The  practice  is  clearly,  that,  where  a  Defendant  has  time 

to 


[4*5] 


(9)  1  Dick.  273.  (11)   In    Chancery^     23d 

(10)  2  Bro.   C.   C.     214.      March,  1803,  post. 
2  Dick.   635. 
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to  answer  only 9  he  ctn  put  in  only  an  answer  or  •  pks; 
either ( 12)  of  which  is  a  compliance  with  the  Order:  hot 
a  demnrrer  insists,  that  the  Defendant  i»  not  bound  to 
make  any  answer.  In  Abraham  t.  i)ocbos(  IS)  IxNfd 
Hardtoicke  held,  that,  where  the  biD  is  for  discovery 
only,  the  Defendant  cannot  answer  to  parti  *bi<1  demur 
to  part* 

Mr.  Biehardg  and  Mr.  JokMont  for  the  Defendant. 
This  appUcation  ought  to  be,  not  in  the  terms  of  lUt 
motion,  that  die  demurrer  may  be  expunged  or  over- 
ruled, but,  that  it  may  be  taken  off  the  file.  This  is  a 
demurrer  to  so  much  of  the  bill  as  seeks  to  subject  thif 
Defendant  to  something  so  much  in  the  nature  of  pe- 
nalty, that  the  Court  will  not  compel  him  to  answer; 
calling  upon  the  Defendant  to  give  an  accoiuit  <^  his 
transactions  with  the  other  Defendant,  in  order  to  lay 
the  foundation  of  actions,  as  the  bill  alleges,  against  all 
the  Defendants;  charging  the  Defendant  Pyke  ¥rith  a 

breach  of  promise  of  marriage,  and  the  other  Defendants 

• 

with  collusion.  Consider,  what  might  be  the  conse- 
quence, if  the  Defendant  was  charged  with  a  felony, 
of  such  strict  practice.  The  Order  expresses  time  to 
answer  only  from  a  mere  slip  of  the  Solicitor,  in  not  in- 
*  structing  Counsel  to  move  for  time  to  plead,  answer, 
or  demur.  But  it  is  sufficient  to  ask  for  time  to  answer ; 
and  the  Register  draws  the  order  according  to  the  regular 
course. 

Mr.  Ramilly,  in  reply,  observed,  that  the  motion  couU 

not  be  to  have  the  demurrer  taken  off  the  File ;  as  it  wai 

a  demurrer  and  Answer  (14). 

The 


(12)  See  the  note  to  Ken- 
rick  v.  Clayton,  2  Bro.  C.  C 
214.  Post,  De  Minckuitz  v. 
Udney,  Vol.  XVI,  355. 

(13)  2Aik.  157. 

(14)  Ante,  Lansdown  v. 
Eidcrton,  Vol.   VIII,    526: 


but  in  Mann  v.  Kin^, .  pesl^ 
XVIII,  297,  the  Demurrer 
and  Answer  was  taken  oflT  the 
File.  So  in  Cnrxon  ▼.  De  La 
Zoneh,  1  Swansi.  485;  atid 
sec  the  note,  19«).  ■  * 
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'  :  The  RegUter  statl^d,  that  the  practice  of  the  office 
b  to  draw  the  Order  according  to  the  written  instruct 
tion8(15). 

The  Lord  Chancellor. 
The  reason,  that  upon  an  application  for  time  to 
answer  the  Court  would  not  give  leare  to  demur  alone, 
was  founded  upon  same  notion,  that  in  a  reasonable  timq 
the  Counsel  saw  the  bill ;  and  determined  without  ask-* 
ing  the  Court,  whether  the  *case  was  proper  for  a  de- 
murrer. The  time  is  but  short ;  and  when  it  was  settled, 
that  a  mere  denial  of  combination  does  not  answer  the 
exception,  not  to  demur  alone  (16),  it  frequently  ha]H 
pened,  that  a  Defendant  got  into  difficulty  by  slipping 
the  time.  The  rule  is,  that  if  yon  ask  fer  time  to  plead,* 
answer,  or  demur,  you  undertake  to  answer  a  little  more 
than  the  charge  of  combination ;  but,  if  you  ask  only 
time  to  answer,  yoii  must  answer  (17);  upon  the  same 
ground;  that  the  Court  understands,  Aat  Counsel  has 
been  advised  with.  We  know,  that  in  &ct  the  reason  of 
giving  those  instructions  is,  that  the  Counsel  has  not  seen 
the  bill.  Let  this  motion  stand  over ;  and  the  Defendant 
may  give  any  notice  of  motion  he  may  be  advised  to  the 
Plaintiff. 


1805. 


Taylob 

MlLNBR^ 


A  cross  motion  was  made,  that  the  Defendant  Wheeler 
may  be  at  liberty  to  take  the  demurrer  and  answer  off  the 
file,  and  to  file  it  again ;  or,  as  it  was  agreed  to  be  taken,, 
that  it  should  continue  on  the  file.  This  motion  was  sup^ 
ported  upon  the  same  grounds,  on  which  the  other  was 
resisted :  viz.   that  the  Order  was  shortly  drawn  by  the 

inad* 


[  4*7  ] 
JPe&SlH, 


(16)  1  Ves.  Sf  Bea.  186. 
(IG)  Lansdoumv.  Elderlon, 
apte,  Vol.  VI [1, 626,  aod  the 


note,   627.      Lee  v.    Pascal, 
1  Bro.  C.  C.  78. 

(17)  See  the  note  in  the 
neiit  page. 


447 


1805. 


Taylor 

V. 
HlLNBR. 


Order  for 
time  to  pleads 
answer^  or 
demar,  mast 
be  on  oon- 
dition  of  not 
demorring 
alone;  and  the 
mere  denial 
of  oombinar 
tion  18  not  an 
Answer  within 
that  descrip- 
tion. 


CAISES  IN  CHANCERY. 

'inadvertence  of  the  Solicitor;  and  it  would  be  haxii  to 
bind  the  Defendant ;  as  the  Plaintiff  could  sustain  no 
injury ;  and  according  to  Kenrick  v.  Clayton  leave  ta 
demur  may  be  given  upon  a  special  case;  which  upon 
looking  at  the  record  this  appears  to  be« 

.  Mr*  RomiUy  and  Mr.  HaU  insisted  upon  the  regular 
practice ;  and  that  this  motion  should  be  refusedj  and  tbe 
original  motion  granted^  with  costs* 

The  Lord  Chancellor. 
:   Upon  the  principle,  on  which  this  motion  is  argued, 
it  appears  to  me,  that  a  departure  from  the  practice  is 
insisted  upon  in  this  instance  on  a  ground,  that  would 
destroy  all  practice.    The  rule  as  to  these  orders  for 
time  iS|  that,  where  the  Defendant  means  to  demur  only, 
he  must  do  that  without  asking  time;   unless  a  very 
special  ground  is  laid.     If  he  asks  time,  he  may  ask  for 
time  to  answer  only,  or  for. time  to  plead,  answer,  or 
demur:  but,  if  he   applies  for  that  order,    he  cannot 
demur  alone.    The  Court  has  therefore  as  to  that  im- 
posed upon  him  the  necessity  of  such  timely  attention  to 
the  case,  as  will  enable  those,  who  are  to  advise  him, 
to  determine,  whether  the  proceeding  to  be  taken  shall 
be  by  a  demurrer  in  the  first  instance,  or  not.     I  re- 
main of  the  opinion  I   expressed;   with    reference    to 
which  I  never  had  any  doubt.     I  always  understood  the 
practice  to  be,  that,  where  the  application  is  for  time  to 
answer,  without  more,  the  general  rule  is,  that  the  De- 
fendant is  bound  to  answer  (18);  and  that  it  was  so  set- 
^  tied,   that,   if  one  order  had '  been  made  for  time  to 
answer,   he  could  not  have  another  order  for  time  to. 
plead,  answer,  or  demur,  not  demurring  alone ;  for  the 

first 

{\d)  Bruce  y^AUen^XMadd.  compliance  with  this  rnle: 
bbQ,  Cnrxou  v.  De  La  ZoHch,  Post,  De  Minckuiiz  v.  Udnefft 
1  Sivamt.  186.     A  plea  is  a     Vol.  XV  I,  355. 
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first  order  is  an  admission  by  the  Defendant,  that  the 
case  calls  for  an  answer,  and  an  answer  only  ( 19).     As  to 
the  latter  species  of  order,  there  is  a  great  inconvenience 
in  many  cases ;  for  it  has  been  decided,  that  the  denial 
of  combination  is  not  a  compliance  with  the  terms  of  that 
order,  and  an  answer  within  the  exception,  if  the  bill  ia 
of  such  a  nature,    that  the  Defendant  cannot  answer 
to  any  fact  but  by  running  counter  to  all  the  rest,  yet/ 
whatever  may  be  the  inconvenience,   according  to  the 
practice  he  must  answer  (^).     There  may  be  a  special 
case  for  dispensing  with  the  practice  (^1):  but  in  this 
instance  the  application  rests  upon  nothing  but  the  fact/ 
that  the  practice  has  not  been  followed.     Upon  this 
principle  there  b  no  reason,  if  three  orders  for  time  had 
been  obtained,  why  it  might  not  be  said,  the  Counsel  was 
so  instructed,  and  the  client  did  not  know,  he  could  not 
demur  after  obtaining  three  orders;  and  the  Counsel  then 
found  it  to  be  a  case  prbper  for  a  demurrer.     The  argu- 
ment would  be  the  same  :  where  is  the  injury;  where  the 
delay;  for  if  tlie  demurrer  ought  not  to  hold,  they  will 
comply  with  the  third  order;  and  the  Plaintiff  will  be  in 
the  same  or  a  better  situation ;  for,  if  the  demurrer  is 
good,  the  Court  may  dispose  of  his  case  without  going 
farther.     But  there  is  no  instance  of  such  a  motion  upon 
the  mere  ground,  that  the  SoUcitor  was  not  aware,  that 
it  was  better  to  have  laid  the .  papers  before  Counsel^ 
which  the  practice  expects  him  to  do  previously  to  any 
application ;  and  the  Counsel  therefore  having  received 
instructions  for  the  ordinary  motions  for  time,  was  at  last 
furnished  with  instructions,  shewing,  that  he  ought  not 
to  have  made  the  application ;  that  the  practice  therefore 
is  to  be  dispensed  with  for  no  other  reason  but  that  Jt 

was  not  observed. 

As 


1806. 


Taylor 

9. 
MiLNER. 


(19)  See  the  note  in  the  2  Ve$.  ^  Bea.  118,  121. 
preceding  page.  (21)  Bruce  Y.AlUn,  1  MaddL 

(20)  See  Aa6tiuoii  v.  TAowp-  556. 
foil,  Wetherhead  v.  Blacklmm, 

Vol.  X.  F  F 
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V. 
MlLNIiU 


As  to  the  extreme  case,  that  has  been  put  of  a  diargtf 
of  felonyi  it  might  be  proper  to  pause  upon  that.  But 
if  the  rule  is  to  be,  not,  that  the  Solicitor  shall  instruct 
Counsel,  so  as  to  enable  him  to  determine  what  is  ad- 
visable, but,  that  he  shall  take  no  step  within  the  time 
the  Court  g^ves  him  to  say,  what  ia  the  step  he  wantsy 
it  leads  to  this ;  that  in  any  period  of  the  time,  that 
elapses  between  the  issuing  of  the  Subpoena  and  the  an-^ 
swer,  including  the  three  orders  for  time,  the  Court  ia  to 
be  called  upon  to  look  at  the  nature  of  the  case,  and  de«: 
termine  upon  that,  whether  the  practice  is  to  be  applied ; 
or  dispensed  with.  The  instructions  being  to  move  ibr 
time  to  answer  merely,  the  Regbter  acted  right  in  not 
taking  upon  himself  to  gire  that  leare,  which  the  Court 
had  not  given,  and  the  party  had  not  asked.  The  So- 
licitor was  distinctly  informed  by  the  first  Order,  that 
the  time  given  was  to  answer  only.  If  that  was  firom 
mistake,  the  application  should  have  been  made  then. 
But  a  second  Order  was  obtained  for  time  to  answer 
only;  and  then  an  application  is  made  to  treat  both 
those  Orders  as  a  nullity,  for  no  other  reason  but  that 
they  have  been  obtained.  Certainly  there  is  important 
matter  upon  the  record :  but  I  am  afiraid  to  lay  down  a 
principle,  requiring  the  Coiurt  to  look  into  the  record  in 
every  instance,  and  on  the  ground  of  negligence  to  dis^ 
pense  with  the  practice. 


Mr.  Richards  said,  many  practitioners  thought,  aii 
answer  and  demurrer  might  be  put  in  under  an  Order 
for  time  to  answer:  but  he  conceived  the  practice  to 
be  otherwise. 


Fa.  23tk. 


[  ^450  ] 


7%^  Lord  Chancellor. 
I   cannot   change    my  opinion.      The    cross    motion 
therefore    cannot  be  granted.     But,  where   there  has 
*been  this  common  error,  I  am  unwillmg  to  give  costs. 
Reserve  the  costs  of  both  applications. 
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GARLICK  V.  PEARSON.  Feb.^t^. 

Marcfi  If  ^ 
TN  Michaelmas  Term  an  action  was  brought  for  400/.,    Plaintiff,  dn* 
the  balance  of  an  account  stated.    The  declaration  ^*^*®^  ^  ™o^o 
was    delivered    upon    the    13th    of  January  following.  ^^"^  the  com- 
Upon  the  13th  o{  Febmart/^  a  plea  having  been  put  in,    .         ^^^'' 
the  bill  was  filed ;   praying  an  injunction  and  account.  Execution  for 
The  action  stood  for  trial  at  the  next  Assizer  for  Yor£.*  want  of  an  An- 
the  Conunission  day  being  the  9th  of  March,  swer,  cannot 

in  the  first  in- 

Mr.  W.Agar,  for  the  Phdntiff,  moved  for  an  injunction  JJ^^JJ^'J'"'''' 
to  stay  trial ;  stating,  that  he  had  not  obtained  the  com-    .  .  ^  .   ^ 
mon  injunction  for  want  of  an   answer;   and  alleging,  ^^^^  |^  ^^ 
that  according  to  the  practice  of  the  Court  of  Exchequer  Trial, 
it  is  not  necessary  fb  obtain-  the  common  injunction  (SS); 
that,  if  the  Plaintiff  is  entitled  to  the  common  injunction, 
it  is  reasonable,  he  should  have  an  injunction  to  stay 
trial ;  and  the  expence  of  two  motions  is  avoided.     He 
cited  Nicol  v.  Verelst  ( 23 ). 

Mr.  Romtlly^  Mr.  Johnson^  and  Mr.  Raithby,  for 
the  Defendant. 
The  delay  in  this  case  is  gross:  but  the  objection  to 
this  motion  stands  upon  the  practice ;  which  is  well  es- 
tablished. There  have  been  many  such  applications; 
and  generally,  as  this  is,  at  the  last  Seal,  preceding  the 
Assizes,  at  which  the  action  is  to  be  tried;  the  real 
*  object  being  to  delay  the  trial  to  the  following  Assizes.  [  *451  ] 
It  has  been  lately  refused  by  your  Lordship ;  as  it  was  by 
Lord  Thurhw  in  Wright  v.  Braine{24f).  According  to 
the  practice  an  injunction  must  have  been  obtained  at  a 

preceding 

(22)  See  NelthorpeY.Law,      instance.     2V€t.  Sf  Bea.  41*; 
post,  YoL  Xllf ,  923,  as  to      and  the  note,  post,  462. 
tbe  practice  in  the  Court  df         (23)  7  Bro.  P.  C.  245. 
Beckequer:  where  Hie  Injnne-  (24)  9  Bro.  C.  C.  87. 

tioB  stays  trial  in   the  first 
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Gaiklick 
Pbarson. 


preceding  Seal  or  day  in  Term;  and  afterwards  anolher 
application  is  made  to  extend  it.  The  Plaintiff  cannot 
want  such  an  Order  as  this ;  for  in  the  common  course, 
he  will  either  obtain  the  discovery  he  wants,  or  put 
the  Defendant  in  default,  entitling  him  to  niake  this 
.application. 


[  ^452  ] 
Injunction  in.  • 
the  Court  of 
Chancery 
stays  all  pro- 
ceedings, if 
before  Decla- 
ration; if 
after,  it  stays 
Execution 
only^ 


The  Lard  Chancellor. 
The  case  of  iVirco/v.  VereUi  has  no  application  to  diis 
subject ;  for  it  goes  no  farther  than  to  establish,  that  in 
a  certain  state  of  the  case  you  may  move  for  an  injunc- 
tion to  stay  trial:  but  that  was  after  the  answers  came 
.in ;  and  it  does  not  apply  to  the  question,  whether,  if  an 
injunction  can  be  obtained  upon  haying  craved  a  deA- 
mus,  the  Court  will  stay  trial  at  the  same  SeaL      The 
oase  of  Wright  v.  Braine  is  not  answered ;  for  the  mean- 
mg  must  have  been,  that  you  cannot  move  upon  the 
same  day  for  the   common  injunction,  for  want   of  an 
•answer,   and  for  the  special  injunction,    to    stay  trial 
Unless  some  instance  is  produced  of  an  injunction  on 
motion,  for  want  of  an  answer,  and  .an  Order  at  the 
<ame  Seal,  extendmg  it  to  stay  trial,    the  current  of 
practice  being  the  other  way,  I  will  not  make  such  a 
precedent.    With    reference    to    the    circumstances    of 
this  case,    it  is    always    the   fault  of   the   Plaintiff*  in 
Equity,   if  he  is  pushed  in  time;   for  the  moment  a 
step  is  taken  at  Law,  if  he  wants  discovery,  he  must  be 
aware  of  it  inunediately ;  and  it  can  hardly  ever  hap- 
[len,  that  the  bill  is  delayed,  except  from  choice.     The 
*  course  as  to  injunctions  in  this  Court  is,  that,  if  the 
motion  is  made  before  declaration,  you  get  an  injuncticmi 
to  stay  every  things    if  after  declaration,  the  injunctioa 
stays  execution  only,  not  trial  (25).     If  the  practice  is, 

that 

«  ■  •  ■        .    •   ■  •        '      •  .  ■  • 

(25)  Post,  BvUem.  v.  Oeey»  The  Injunction  is  -extended 
Vol.  XVI,  141.  .XV III,  488.  to  stoy  trial  upon  a  slight 
Milh  v«  CoUnf,    1  ilfer.    3.     general  affida?it;  .Fwrrar  t« 
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that  the  two  motions  cannot  be  made  upon  the  same  day^ 
the  Defendant  may  reason  thus ;  that  he  has  so  many 
days  to  answer ;  and  there  piust  be  so  many  days,  before 
the  trial  can  take  place.  He  will  therefore  take  more 
time,  as  the  only  inconvenience  can  be  staying  execution^ 
not  trial ;  and  between  the  two  motions  his  answer  will 
come  in,  and  he  will  get  rid  of  the  inconvenience  of  stay- 
ing execution^  The  effect  of  granting  thb  application 
wouldy  therefore,  be  a  surprise  upon  the  Defendant, 
operating  the  utmost  injustice ;  for  his  objection  would 
be,  that,  if  he  had  known  the  effect  of  not  putting  in 
his  answer  sooner,  it  should  have  come  in.  The  Defen- 
dant  would  thus  be  deprived  of  the  benefit  of  that  dili- 
gence, that  would  have  prevented  your  getting  the  first 
Order ;  upon  your  right  to  which  you  now  attempt  to  get 
th^  second  Order,  of  which  there  are  firequent  instances; 
where  the  bill  is  filed  just  before  the  trial  at  the  Summer 
Assizes ;  and  by  great  exertion  the  answer  is  put  in  within 
the  four  days. 


1805. 


Garlici^ 

V. 

Pea9j$on. 


Lor4  Thurlow's  Order  yrent  upon  these  principles ; 
and  it  is  much  safer  to  abide  by  them.  As  to  the  sug- 
gestion, t)iat  an  injunction  might  be  obtained  by  peti- 
tion at  the  Rolls,  there  is  an  express  Qrder,  very  an- 

pien^ 


Lewis,  2  Dick.  729.    Jones  v. 

,    ante.  Vol.  VUI,  46. 

Post,  Nelthorpe  r.Law,  XI 11, 
323.  Partingien  y.  Hobson, 
XVI,  220 ;  formerly,  that  the 
Plaintiff  believes  he  cannot 
safely  go  to  trial  ttoUl  the  An- 
swer; to  which  he  has  been 
since  required  to  add,  that  it 
will  give  discovery  material 
to  his  defence :  Appleyard  v. 
Seton,  XVI,  223.    WfMe  v. 


Ancient  Or? 
der,  thatWa  • 
lDJ«notion- 
■hall  not  be 
obtained,  ex- 
cept by  Motion 
in  epen  Coiwt. 


Steinwacks,  XIX,  83,  376, 7. 
Bowden  v.  Hodge,  2  Swansi^ 
258.  Taylor  y.  Leigh,  2  Jae.^ 
Walk.  388.  Breach  pf  Injanc- 
tion  by  proceeding  agabst 
Bail :  post,  Leonard  v.AUwell, 
VoL  XVII,  386.  1  Ves.  ^ 
Bea.  19.  Order,  extending 
Injunction  to  stay  trial  im- 
mediately before  the  Assises 
refused  i  Field  v«  Beammani, 
SMqdd.l02.    I  Snfanti.  20i. 
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[  ♦453  ] 


cieht^  that  an  injunction  shall  not  be  obtained,  except 
by  motion  in  open  Court ;  shewing  an  anxiety  to  pre- 
vent surprise.  I  disavow  going  upon  any  circumstances 
in  this  case:  but^  if  the  action  was  brought  in  Ja^ 
nuary,  it  is  hard  upon  the  party^  who  has  been  allowed 
to  prepare  for  trial  ever  since  that  time^  till  the  bill  was 
filed,  that  no  motion  of  this  kind  is  made,  until  the 
Order  must  of  necessity  put  an  end  to  the  object  of  go- 
*ing  to  trial;  and  it^  is  difficult  to  say,  why  this  bill 
should  pray  relief,  as  it  does  by  praying  an  account,  if 
the  trial  of  this  action  can  be  very  useful. 


No  Order  was  made. 


Bolls. 

1805. 

Feb.  25th. 

March  4th. 

Power  by 

marriage  sot- 


STACKHOUSE  t.  BARNSTON. 


T)  Y  the  marriage-settlement  pf  Edward  Aeton  and 
Ann  Gregory f  dated  the  21st  and  22d  of  September, 
tiement  to  the  1750,  Edward  Acton,  in  consideration  of  the  marriage, 
husband  to  ^j^^  |^  portion  of  2000/.,  conveyed  certain  estates,  of  the 
^*^*^  "^  yearly  value  of  368/.  13*.  4rf.  to  the  use,  after  the  mar- 
im  ed'  tul  ™8®>  ^^  himself  for  life,  without  impeachment  of  waste ; 
preceding  li-  remainder  to  trustees,  to  preserve  contingent  remain- 
mitation  of  ders; 

die  reversion  to  him ;  but  held  to  over*reach  all  the  prior  limitations. 
Construction  of  a  charge  by  Will,  if  the  Reversion  should  never  fall 
to  the  testator :  viz.  if  it  should  not  dome  to  him  persotially,  in  his 
life :  the  charge  therefore  ineffectual;  though  the  Reversion  came  Co 
his  heir. 

Equitable  charge  on  real  estate  not  barred  by  lapse  of  time  without 
demand,  thoogb  considerable ;  and.  though  at  length  brpug)it  forward 
under  circumstances  not  favourable,  yet  not  equivalent  to,  or  affording 
a  presumption  of,  a  release.  Account  of  ^e  interest  against  a  tenant 
for  life ;  not  limited  to  six  years. 

Whether  a  charge  by  Will  for  payment  of  debts  revives  a  debt^ 
barred  by  the  Statute  of  Limitations.    <hf . 
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•(ders;   remainder  as  to  certain  premisesj  of  the  yearly         1805. 


•value  of  200/.  4^.  Sd.^  to  the  use  of  Ann  Gregory  ibr 

•lifbi  for  her  jointure^  and  in  lieu  of  dower ;  and  as  to  all  ^ 

the  other  premises  to  the  use  of  trustees  for  ninety-nine   Barnstoi^ 

years^  if  she  should  so  long  Kve^  upon  trust,  in  case  she 

should  survive  him,  to  pay  her  a  yearly  annuity  of  25k ; 

remainder  as  to  all  the  premises  to  trustees,    for   500 

years ;  remainder  to  the  first,  and  other  sons  of  Edward 

Acton  by  Ann  Gregory  in  tail-male ;   remainder  to  Sir 

Richard  Acton  for  life,  and  to  his  first  and  other  sons  in 

^  tail-male;  remainder  to  the  right  heirs  of  Edtoard  Acton      [  ^454  ] 

for  ever ;  subject,  nevertheless,  and  charged  and  charge- 

.able  with  the  payment  of  any  sum  or  sums  of  mopey, 

not  exceeding  6000/.,  m  such  maniier  and  form,  and 

to  such  person  and  persons,  and  fo|r  such  uses,  intents, 

And  purposes,    as  Edward  Acton  by  his  WHl,  or  any 

writing  duly  executed,  should  direct,  limit,  or  appoint ; 

and  for  want  of  such  direction,    (&c.   it  was  declared, 

that  such  sum  and  sums  of  money  should  cease,  and 

not  be  raised  out  of  the  premises  aforesaid. 

The  trust  of  the  term  of  500  years  was  declared  to 
be,  that  if  Ann  Gregory  should  have  one  or  more  child 
or  children,  other  than  an  eldest  or  only  son,  by  Ed- 
ward Acton,  living  at  the  commencement  of  the  term, 
•then  the  trustees  should  raise  the  sum  of  3000/.  out  of 
the  rents  and  profits,  or  by  sale  or  mortgage,  for  the 
portion  aiid  portions  of  such  child  or  children,  in  such 
shares  and  proportions  as  Edward  Acton  should  by  Will  • 
pr  Deed  appoint* 

'  •  The  issue  of  the  marriage  was  one  daughter,  Susan* 
nah ;  who  married  John  Stackhouse.  In  1775,  Edward 
Acton  died.  By  bb  Will,  dated  the  SOth  of  March, 
1774,  reciting,  that  the  estates  in  settlement  stood  li- 
tnited  thereby  after  his  decease,  subject  to  an  annuity 
out  of  other  parts  thereof,  to  his  wife  for  lifef  for  he^ 

jointurcj 
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.1805.         jointure,  and  upon  fiulure  of   issue  male,  of  the  mar- 
riage, to  the  use  of  Sir  Richard  Acton  for  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail-male,  renuun- 
Barmston.    der  to  the  testator^s  right  heirs,  subject  and  chai-gedj  in 

case  the  Umitation  to  Sir  Richard  Acton  and  his  issue- 
male  should  take  place,  with  the  payment  of  any  sum  of 
money,  not  exceeding  6000/.  in  such  manner  and 
form,  &c.  as  the  testator  should  by  his  last  WiU 
or  any  Deed  ditly  executed  direct,  the  testator  by 
[  *455  ]  •virtue  of  the  power,  so  reserved  to  him  thereby, 
chained  all  the  said  estates,  in  his  marriage  settlement 
mentioned,  with  the  said  sum  of  60002.;  and  reciting, 
that  he  was  also  entitled  to  the  reversion  in  fee-simple, 
expectant  upon  the  death  of  Sir  Ricfiard  Acton,  and  fai- 
lure of  his  issue-male,  in  the  said  premise  and  heredf- 
taments,  in  his  said  marriage  settlement  mentioned,  he 
gave,  devised,  and  bequeathed,  all  the  said  estates  and 
premises,  and  all  other  his  manors,  lands,  &c.  which 
he  was  seised  of  or  entitled  to  in  reversion,  as  well  in 
the  counties  of  Hereford  and  Somerset ,  as  in  the  county 
of  Salop,  and  all  his  personal  estate  whatever,  subject  to 
Iris  debts  and  funeral  expences,  and  the  annuities  and 
legacies  after  mentioned,  to  his  wife  Ann  Acton,  during 
her  Ufe,.with  remainder  to  his  only  daughter  Susannah 
Stackhouse  during  her  life;  and  after  her  decease,  ia 
case  his  said  daughter  should  have  two,  and  only  two, 
sons,  Uving  at  the  time  of  her  death,  then  he  gave  and 
.bequeathed  all  his  estates  before  mentioned  to  the 
yqimger  of  the  said  sons,  and  his  heirs  for  ever:  but  in 
case  the  testator's  daughter  should  leave  more  than  two 
sons,  living  at  the  time  of  her  death,  then  he  gave  and 
devised  all  his  estates  in  possession  or  reversion  in  the 
county  of  Salop,  to  the  above-mentioned  second  son  of 
his  daughter,  and  his  heirs  for  ever,  and  all  his  estates  in 
possession  and  reversion  lying  in  the  counties  of  Hereford 
find  Somerset,  to  the  third  son  of  his  daughter,  and  to 
lus  heirs  fpr  ever :  but  in  case  his  said  daughter  should 

leave 
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leave  only  one  son  living  at  the 'time  of  her  decease,         ^805. 

then  the  testator  gave  all  his  said  estates  before  men-  Rtackhoiisk 

tionedy  to  such, son  and  his  heirs:  upon  the  condition  «. 

foUowingi  that  if  the  testator's  daughter  should  leave    BAWiSTON, 

one  daughter  living  at  the  time  of  her  deceasci  then  he 

directed,  that  the  sum  of  4O00A  should  be  raised  upon 

and  out  of  the  said  estates;  which  he  gave  and  bequeathed 

to  the  daughter  of  his  said  daughter,  as  an  addition  to 

♦  the  provision  made  for  her  as  a  younger  child,  by  virtue      E     *^  J 

of  the  settlement  upon  the  marriage  of  John  Siaekhouse 

with  his  said  daughter :  but,  in  case  hb  said  daughter^ 

Susannah  should  die  leaving  one  son  only,  at  the  time  of 

her'  death,  and  two  or  more  daughters,  then  he  directed, 

that  the  sum  of  1200/.  should  be  raised  out  of  the  be* 

fore  mentioned  estates ;  and  he  gave  and  bequeathed  the 

said  sum  of  1200/.  to  be  divided  equally  amongst  such 

of  the  daughters  of  his  said  daughter  as  should  attaid 

twenty-one,  or  marry,  as  an  additional  provision ;  and  lit 

case  his  daughter  should  die  without  issue  living  at  the 

time  of  her  death,  then  he  gave  all  his   estates  before 

mentioned  to  his  own  right  heirs  for  ever* 

The  testator  then  directed,  that,  if  it  should  happen, 
that  the  reversion  expectant  upon  the  death  of  Sit 
Ricluxrd  Acton  and  failure  of  issue-male  of  his  body 
should  never  fall  to  him,  the  testator,  the  6000/.  by 
khn  charged  upon  his  said  estates,  should  stand  limited 
and  appointed  to  such  persons,  and  in  such  proportions, 
as  he  had  before  devised  his  said  real  estates,  excepting 
that  in  case  his  daughter  should  leave  two  younger  sons, 
living  at  the  time  of  his  death,  then  he  gave  to  the  elder 
of  such  sons  the  siun  of  4000/.,  and  to  the  younger 
2000/* 

Tlie  testator  died,  leaving  his  widow  and  daughter 
surviving.  Sir  Richard  Acton  took  possession ;  subject 
to  the  jointure ;  and  from  the  death  of  the  widow,  in 

1780, 
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-laod.         ^780^  received  the  whole  rents  till  his  4eath;  and.bd 

4BTAGKHOUSK  died,  without  issue^male,  in  1792;   having,  by  hisM^ 

«.  created  a  charge  for  the  payment  of  Jiiis  debts.    The 

^ARMSTOHV    sum  of  SOOOf.,  charged  by  the  settlement,  was  paid  tp 

the  Pluntiffii:  2000/.  upon  their  marriage;  and  10002. 
advanced,  in  1790,  by  Sir  Sickard  Acton,  upon  ibe  se^ 
curity  of  the  trust  ternL 

;^  457  ]  The  l^iU  w^  filed  in  1794  by  Join  and  Susmrndk 

Stackhouse,  and  their  children;  praying  an  account  of 
what  was  due  in  respect  of  interest  on  the  sum  of  6000L, 
accrued  during  the  life  of  Sir  Richard  Adorn  .*  and  that 
what  should  appear  due  should  be  paid  put  of  bis  pov 
aonal  estate* 

.  The  Defendants,  the  personal  representatiyes  of 
Sir  Richard  Acion,  by  their  answer  insisted,  that  upoD 
the  death  oi  Edward  Acton  without  leaving  issue-male 
the  settled  estates,  except  what  was  limited  by  way  of 
jointurie,  descended  under  the  limitations  of  tbe  set^ 
tlement  to  i^r  Richard  Acton,  as  tenant  for  life^  sub* 
ject  to  the  rent-charge  of  25/.,  and  the  sum  directed 
to  be  raised  in  the  event  of  younger  children;  that 
the  estates  were  not  during  the  life  of  Sir  Richari 
Acton  subject  to  the  sum  of  6000/.;  but  that  the 
power  would  operate  only  as  a  charge  upon  the  ulti- 
mate reversion.  They  stated,  that  the  rents  were  in* 
sufficient  to  satisfy  the  interest  of  6000/.,  together  with 
the  rent-charge  of  Z5L 

The  answer  farther  contended,  that,  \i  Edward  Acton 
was  enabled  to  affect  the  life  estate  of  Sir  Richard 
Acton  by  directing  the  GW^l.  to  be  raised  in  his  lifei 
the  power  was  not  so  executed :  the  true  construction 
of  the  Will  being  to  charge  the  6000/.  in  the  event  of 
the  .death  of  Sir  Richard  Acton,  leaving  issue-male,  and 
in  no  other  case ;  and  the  charge  therefore,  being  con* 
,  tingent 
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tingent  during  his  Ufe,  could  not  carry  interest  They  1806. 
stated  circumstances,  shewing  at  the  date  of  the  Will  ^  ^'^^^^ 
ti^  improbabilityi  that  Sir  Biehard  Aet0i  would  have  9. 

issue-ttiale.     They  also  stated,  that  the   daim  to   the    Pabnstoii. 
VOOOL  was  expressly  waived  by  letters ;  and  they  insisted 
ttpon  the  neglect  and  delay  in  not  filing  the  bill  during 
Sir  Jtichard  Actan'B  life,  and  the  length  of  time,  andSta* 
^  tute  of  limitations ;  contending,  that  at  all  events  the      [  ^  459  ] 
account  ought  not  to  go  back  farther  than  six  years. 

Mr.  Richards,  Mr.  RamUfy^  and  Mr.  Crrimwood,  for 
the  Plaintiffs,  contended,  that,  this  being  an  equitable 
charge,  in  the  nature  of  a  trust,  the  Statute  of  limita* 
dons  did  not  apply;  and  cited  Aitan  v.  Aston {26\  and 
Wynn\.  WilUams (X7)i  but,  supposing  it  barred,  it  was 
revived  by  the  Will  of  Sir  Biehard  Acton. 

Mr.  Alexander  and  Mr.  Whishaw,  for  the  De* 
fendants. 
The  first  question  is,  whether  Mr.  Acton  has  exe- 
cuted  his  power,  so  as  to  take  effisct  immediately  after 
the  determination  of  his  life-estate.  The  power,  though 
very  general,  is  different  fixim  absolute  property.  Upon 
the  first  part  of  the  WiU  it  is  doubtful,  whether,  except 
in  one  case,  that  of  creditors  upon  a  deficiency  of  assets, 
"a  ease,  that  does  not  arise,  this  would  have  effect  as  a 
charge ;  for  it  is  essential  to  the  execution  of  a  power^ 
that  some  person  should  be  named,  in  whose  favour  it  is 
to  be  executed;  and  by  this  Will  no  person  is  pointed 
tmt,  except  by  the  subsequent  clause,  in  an  event,  that 
.did  not  arise. 

•         • 

Next,  this  demand,  supposing  it  arose,  is  barred  by 
the  effect  of  the  length  of  time  alone :  which  forms  a 
positive  rule ;  notwithstanding  the  phrase,  used  in  some 

of 

...    ,       ,  • 

(26)  1  Vet.  20^;  tee  207.  (27)  Ante,  Vol.  V,. 19a  . 
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1805.         of  the  old  casesi  that  for  this  purpose  i  satufkctioii  or  ft 
release  is  xnresumed.    la  the  cas^  of  a  mor^agee,  fdj^ 
ingupon  the  00  years,  no  one  believes,  that  there  waa 
Sarnston#    an  actual   release   of  the   equity  of  redemption:    and 

his  plea  admits  the  mortgage  (28) ;    so  in  the  case  of 
[  *459  ]      *  a  judgment.    The  rule  has  been  adopted   by  analogy 
to  the  Statute  of  Limitations.    In  The  Earl  qf  Paatfrei 
▼.  Lord  Windsor  iS9)   the  account   of  interest    under 
such  a  charge  as  this  upon  real  estate  was    restrained 
upon  that  ground :  a  much  stronger  case.     This  is  the 
proper  subject  of  a  jdea  of  the  Statute  of  LimitatioDs. 
As  against  Sir  Bichard  Acton  it  is  a  mere  personal  de- 
mand;   though  arising  out  of  real  estate:    a   sort   of 
assumpsit^  raised  in  Equity  against  the  tenant  for  fife,  to 
keep  down  the  interest  so  }ong  as  he  receives  the  lenCB 
and  profits  of  that  estate,  upon  which  die.  principal  sum 
is  charged ;  and  as  under  the  limitations  it  is  contingent» 
whether  any  one  will  ever  be  entitled  to  call   for  thb 
capital  sum  of  6000/.,  it  may  be  compared  to  a  legacj 
charged  on  land;  upon  which  no  interest  is  due^  till  the 
principal  can  be    actually  demanded^      This    equitaUe 
debt  is  as  much  within  the  operation  of  the  Statute  of 
Limitations  as  a  legal  debt :    Equity  following  the  Lav 
upon  th^t ;  and  forming  its  rule  by  analogy. 

Sdly,  As  to  the  point,  whether  the  demand,  supposing 
it  barred,  has  been  revived  by  the  charge  for  payment  of 
debts  in  the  Will  of  Sir  Richard  Acion,  there  is  sudi  a 
notion:  but  the  question  is  still  open.  If  it  prevaili» 
the  effect  will  be  to  introduce  all  the  mischief  the  St^ 
tute  was  intended  to  prevent.  It  stands  upon  tUcia  osijt 
and  there  is  no  decision.  It  is  generally  supposed  to 
have  had  its  origin  with  Lord  Cotcper :  but  that  is  toot 
so:  it  first  arose  in  the  time  of  the  Lords  Commissionets 

Trevwr^ 

(28)  EdMeU  v.  Bwhtman,  (20)  2  Ve$.  472 ;  see  487. 

ante.  Vol.  II,  8a.  . . 
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Drevar,  RawUnsan,  and  Huichins:  Goftan  v.  filiU  (90). 
The  decision  was,  not  simply  up<m  the  effect  of  the  Law 
reviving  the  debt,  bat  upon  the  supposed  intention; 
Staggers  ^.WeWy{S\)  was  the  case  before  Lord  Cowper^ 
Blaieway  r.  The  Earl  qf  Strafford  {32)  went  to  the 
House  of  Lords;  and  the  decree  was  retersed ;  and  it  is 
stated  in  the  report  of  that  case  and  in  Jones  v.  The 
Earl  qf  Strafford {SS)\  that  upon  those  decisions  nothing 
farther  was  done.  Legasiick  v«  Coume  (34)  is  a  distinct 
authority.  In. Lacom  v«  Briggs{3&)  Lord  Hardwicke 
expressed  surprise,  that  such  a  rule  had  prevailed ;  and 
in  Oughterkmy  v.  Earl  Powisi3&)\  where  he  says,  he 
should  be  under  some  difficulty  to  determine  it  after 
Lord  Strafford's  Case;  which  in  some  degree  shakes  the 
former  determinations.  There  is  no  moNdem  authority 
upon  it ;  and  the  point  is  stiD  open  to  discussion.  Tlien 
upon  principle  such  a  rule  cannot  be  sustained*  The 
effect  of  the  charge  can  be  only  to  extend  the  fund^^ 
not  to  alter  the  nature  of  the  debts  to  come  upon  the 
estate;  which  must  be  intended  debts,  recoverable  at 
Law.  Thus,  under  a  charge  debts  by  simple  contract 
are  not  paid  with  interest;  though  in  many  cases  a  Jury 
would  give  it  by  way  of  damages.  It  was  never  held^ 
that  the  common  direction  in  the  beginning  of  aWill  to 
an  executor,  to  pay  all  debts,  would  prevent  the  effect 
of  the  Statute  of  Limitations.  Such  a  construction,  io« 
creasing  the  charge  upon-  a  man's  estate  and  family,  in 
proportion  to  the  honesty  of  his  intention,  to  provide  for 
the  claims  upon  him,  is  against  the  policy  of  the  Law, 
A  plea  of  the  Statute  of  Limitations  cannot  be  repre- 
sented as  dishonest.  ^  -  • 

But^ 


1805. 
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^  (30)     2  Verm.   141.      Pre. 
Ck.9. 

(31)  Anon.  iSalk.lM. 

(32)  2  P.  Wia.  373.  3  Bro. 
P.  C.  306. 

(33)  3  P.  TTtlL    79;    see 


page  80,  Mr.  Cax^s  note(l), 
and  Mr.  Sandert^B  note  (3). 
3  Atk.  107. 

(34)  Mot.  301. 

(35)  3  Atk.  106. 
(3^  A1116.  981. 
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1806.  But^  itipposing  such  a  rule  to  prevul,  it  eHmiat  apply 

to  this  case.    In  order  to  prerent  the  effect  of  the  Sta- 
tute of  Limitatioiis,  or  the  analogy,  the  demand  must 
Barnstoit.    *  he  clear  beyond '  dispute ;  and  this  rule  can  never  apply, 
[  ^461  ]      where  the  demand  is  doubtfid :  much  less,  where  it  has 
been  waived.    That  was  the  ground  taken  by  Lord  Hard' 
wieie  in  Laean  r.Briggs,    The  Plaintiff  forbore  to  call 
for  this  interest  in  the  life  of  Sir  Richard  Aeton.    His 
laches  in  not  setting  up  that  claim  may  have  led  to  the 
destruction  of  vouchers,  from  which  he  mny  now  derive 
considerable  advantage.    Every  thing  is  to  be  presumed 
against  a  party  so  conducting  himself.    All  the  prind* 
pies  stated  by  Lord  Camden  in  Smiih  v.  CUay  (37  ),  against 
giving  encouragement  to  stale  demands  in  Equity,  ap- 
pose this  claim.    Can  it  be  supposed^  believing  this  de« 
mand  waived,  and  having  acted  upon  that  belief  be 
intended  to  revive  it?    At  all  events  the  account  can 
only  go  back  six  years. 

Mr.  Richards,  in  Reply. 
The  condition,  that  the  sum  of  lOOOL  should  be  im* 
mediately  raised,  upon  which  the  offer,  which  is  caDrd 
a  waiver,  was  made,  not  having  been  performed,  no* 
thing  was  done,  upon  which  the  Plaintiff  can  be  pre- 
sumed to  have  given  up  the  interest  on  the  60001.  The 
length  of  time,  to  create  a  bar,  must  afford  a  presump- 
tion of  payment.  That  is  the  ground,  on  which  the 
Court  acts,  presuming,  if  the  party  makes  no  demand, 
that  it  has  been  in  some  way  satisfied.  Thus,  upon  the 
perception  of  tithes  an  endowment  is  presumed :  so  a 
grant  is  presumed,  &c.  The  Court  does  not  in  all  cases 
refuse  to  relieve  after  20  years ;  as  in  the  instance  of 
a  legacy  ( 38 ) :   but  from  the  death  of  Mrs.  Acton  the 

time 

(37)  3  JETro.  C.  C.  639,  a.      rarftemTfe,  Vol.  II,  11;  and 
Amb.  645.  the  note,  page  IG. 

(38)  See  ante,    /imet   ?• 
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time  18  only  14  years.  There  can  be  no  rule,  ex- 
cept that,  which  presumes  satisfaction  or  a  releaseit 
The  case  of  a  mortgage  is  upon  a  different  ground.  In 
*  Law  the  estate  is  the  estate  of  the  mortgagee  firom  the 
moment  the  condition  is  broken.  The  equity  of  redemp- 
tion is  a  creature  of  this  Court ;  which^  giving  the  re^ 
demption,  guards  it  by  limiting  the  time;  and  takes  the 
period  of  20  years,  not  strictly  by  analogy  to  the  Statute 
of  Limitations,  but,  as  the  time  fixed  by  that  Statute  as 
the  limit  to  an  ejectment,  is  thought  reasonable,  adopt- 
ing that  period.  But  that  has  no  application  to  the 
case  of  an  equitable  charge. 

But,  supposing  the  Statute  of  Limitations'  can  be  ap- 
plied, that  plea  is  dishonest,  if  the  debt  is  due.  The 
object  of  the  Statute  was,  that  persons  should  not  be 
harassed  with  demands,  that  had  been  paid,  but  of  which 
payment  the  vouchers  were  lost.  It  was  never  intended 
to  bar  a  just  debt.  An  executor  is  not  bound  by  Law 
to  plead  the  Statute ;  or  chargeable  with  a  devastavit, 
if  he  has  omitted  to  do  so.  If  this  is  not  the  true 
principle,  why  are  the  Courts  of  Law  so  anxious  to  re- 
vive a  debt ;  taking  it  out  of  the  Statute  upon  the  most 
trifling  acknowledgment?  Upon  the  authorities  the  debt 
must  be  considered  as  revived. 


I802V. 
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Tlie  Master  of  the  Rolls. 
This  bill  is  fikd  for  the  recovery  of  arrears  of  interest, 
accrued  in  the  life  of  Sir  Richard  Acton,  upon  a  sum 
of  6000/.,  charged  upon  an  estate,  of  which  he  was 
tenant  for  life.  The  questions  are,  first,  whether  the 
Plaintiffs  ever  had  a  right  to  this  interest :  3dly,  if  they 
had,  whether  they  are  barred  from  their  remedy,  for  the 
whole,  or  any  part  of  it.  With  regard  to  the  right,  a 
question  is  raised  by  the  pleadings,  that  does  not  ap- 
pear to  be  much  inltisted  upon  in  argument,  whether 

Mr. 
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.1805.         Mr.  Ackm  was  €ntitlecl  by  the  terms  of  the  setUeiiienl 

fmake  this  charge  upon  the  estate.    Upbn  the  true  eos- 

utruction  the  reservation  of  the  right  to  charge  must  ex- 

Barnston.    tend  to  the  estate  in  all  the  limitations  of  it,   and  not 

[  ^463  j      be  confined  merely  to  the  reversionary  interest,  limited 

to  himself,  over  which  he  would  have  had   a  disposing 
power  at  all  events. 
* 

Then,  another  question  Is,  whether  Mr.  Acioti  has  ia 
fact  made  this  charge  by  his  Will.  The  doubt  upon 
that  arises  from  the  clause  at  the  end  of  the  Will;  di* 
rectingy  that,  if  it  should  happen,  that  the  reveraaon^ 
expectant  upon  the  death  of  Sir  Richard  Aei€M^,  and  fsi- 
lure,  of  his  issue  male,  should  never  fall  to  the  testator, 
the  6000/.  should  stand  limited  to  such  persona,  and  ia 
such  proportions,  as  the  estates,  &c  '  It  is  said,  the 
charge  in  the  former  part  of  the  Will  would  remsin 
without  operation,  unless  some  person  is  appcnnted  to 
benefit  by  that  charge ;  and  here  the  only  event,  m 
which  any  particular  persons  are  to  take  a  benefit,  is, 
that  the  estate  should  never  come  to  the  testator.  It 
U  siud,  if  it  ever  comes  to  him,  or  any  of  his  heirs,  diit 
contingency  would  not  have  happened :  that  is,  the  con- 
tingency, that  it  should  never  come  to  him ;  and  that  die 
only  case,  in  which  he  meant  to  provide,  that  the  6000L 
should  go  to  his  wife,  his  daughter,  and  the  children 
of  his  daughter,  is  that,  in  which  the  estate  should 
perpetually  remain  in  the  family  of  Sir  Richard  Aciaa, 
Clearly  that  it  is  not  the  intention,  nor  the  true-<:K)nstTUC- 
(ion  of  the  Will.  In  the  former  part  he  appears  to  con- 
sider the  right  to  make  this  charge  to  depend  upon  the 
limitation  to  Sir  Richard  Acion  and  his  issue  male  taking 
place.  That  limitation  did  take  place;  and  the  testa- 
tor*s  conception  was,  that  in  that  case  he  had  a  right 
to  make  the  charge.  What  he  meant  by  the  expression, 
^'  if  the  reversion  should  never  fall  to  him,*'  is  '^  if  it 
"  should  never  fall  to  him  personally ; "  for  his  object 

was 
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was  to  make  a  ..provision  for  his  family,  by  the  settle*         1805. 

ment  of  the  estate,  in  case  the  estate  should  be  his  at  c,      ^^^'^^ 
his  death;,  by  the  settlement  of  the  charge,  if  the  estate  f,^ 

should  not.be  his  at  his  death.    In  the  event;  that  hap-  Barmston* 

pened,  therafore.  the  estate  not  coming. to  him,  I  Jm 
dearly  of  opinion,  the  change  ought  to  take  effect. 

■ 

It  is  then  said,  it  is  contingent,  whether  .any  one  shaU  . 
ever  be  entitled  to  call  for  this  capital  sum  of  6000/..; 
and  no  interest  is  given  upon  it  in  the  mean  time;  for 
it  is  contended,  that  the.  limitation  of  the  real  estate  is 
so  made,  that  in  a  given  event  it  will  remain  undisposed 
of;  and  the  6000/.  is  limited  in  the  same  manner;  and 
therefore  the  event,  may  happen,  in  which  that  will  re? 
main  undisposed  of.  It  is  said,  therefore,  no  person 
had  a  right  to  demand,  that  this  sum  of  60002.  should 
be  raised  i  and,  therefore,  interest  upon  that  sum,  which 
might  never  be  raised,  is  not  personally  due.  Accord- 
ing to  the  opinion  I  have  expressed,  the  testator  un- 
questionably could  have  made  an  absolute  charge  of  that 
sum,  to  take  place  in  all  events.  If  he  has  made  a  cour 
tingent  charge  only,  he  has  done  less  than  his  power  eht 
ables  him  to  do.  He  has  disposed  of  the  interest  in  the 
6000/. ;  giving  a  life-interest  in  it  to  persons,  in  esse^ 
and  eapable  of  taking  it ;  his  wife  and  daughter*  If 
an  appUcation  were  made  to  have  that  6000/.  raised',  so 
that  it  might  be  laid  out  to  produce  interest  to  them, 
how  could  that  be  opposed  ?  If  it  was  objected,  that  the 
event,  in  which  it  was  to  be  raised,  might  never  happen; 
they  must  at  least  consent  to  pay  interest  for  it  in  the 
mean  time ;  for,  if  they  were  neither  to  raise  the  capital^ 
nor  to  pay  interest  out  of  the  rents  and  profits,  that  would 
be  to  say,  the  execution  of  the  {>ower  is  bad  in  the  ex- 
teaatf  to  which  it  has  gone,  because  it  has  not  gone  the  . 
full  length.  But  I  am  clearly  of  opinion,  that  in  the  exr 
tent,  to  which  it  has  gone,  it  is  good ;  for  he  might  have  . 

Vol.  X.  ,  GG  given 
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IdM.         given   the  nbaokte  ihterdst  in  thd  eOOOL  \a  -^ 

. .    ^^^         eventi  ft&d  tnterefit  upon  it  in  the  mean  time.    It  is  deMv 

^^  Ib^reforei  the  bequest  of  the  interests  for  life  to  Ai 

BiiitKstoif .    tisstater'A  wife  iuid  daughtei  is  a  valid  appoinlmmit  i  wht^ 

ther  the  6000/.  was  ultimately  to  be  raised,  or  not. 

The  question  then  is,  whether  upon  any  of  the  dr- 
enmstances,  that  have  taken  plaee  since  the  death  of  the 
testator,  the  rights  thus  cfeated,  baa  beeti  barred.    I 
own,  when  a  demand  is  made  at  a  period  so  distant  fios 
the  time  the  right  accrued,  it  is  li9tened  to  not  very  fie 
vourably;  especially  considering,  upon  what. ground  the 
Plaintiffs  themsdhres    aoeount    for  not   conung  aoonen 
They  state  by  the  bill,  that  they  ha4  prudential  rsaseot 
ibr  not  making  the  demand,  if  their  right  was  dear; 
and,  if  4oubtfiiI^  for  not  entering  into  litigation  upon  tkt 
Buligect  with  Sir  Riehard  AcU^n;  the  expecstatiosi  of  br 
nefit  to  their  family  from  him^  and  therefore   tbey  did 
not  ehoose  to  agitate  the  question,  or  make  a  deaancL 
That  comes  to  this ;   that  they  were  wiUing  to  let  Iw 
suppose,  the  demand  was  not  to  be  made  upon  faim  $  fiir 
that  is  the  only  way,  in  which  his  fiivour  was  to  be  oob^ 
ciliated;   for  it  would  have  been  no  favour  to  bin  ts 
postpone  the  demand,  and  to  make  it  afterwards  againit 
his  assets.    If  be  has  died  in  the  persuasion,  that  ths 
demand  was  never  to  be  made  upon  him,  it  is  not  msdr 
under  fkvouraUe    circumstances  after  his  death.     Bet 
that  would  not  of  itself  be  sufficient  to  bar  a  legal  de- 
mand.   The  question  is,  if  the  demand  .existed  in  ri|^ 
whether  they  had  done  such  acts  as  preclude  them  firosi 
now  making  it;   or,    whether  the  length  of  time  bait 
them  from  insisting  upon  their  remedy.    It  must  appesi^ 
ihat  they  have  either  released,  or  done  something  equi* 
vaknt  to  a  release;   or,  that  they  are  prevented  freai 
recovering  it  by  the  application  of  a  statutory  bar^  or  s 
i  ^466  ]      ^presRunption  from  the  length  of  time  they  have  permitted 

to  etipse,  before  they  insisted  upon  their  right. 

'  It 
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It  b  6aid,  there  is  a  positive  waiver  df  their  demand^ 
ufon  letters  hy  Mr.  Staekhau$e  to  Sir  Biehdfd  Actm* 
As  lo  a  waiver,  it  is  difficult  to  say  precisely^  what  is 
meant  hy  that  term,  with  reference  to  the  legal  effect. 
A  waiver  b  nothing;  unless  it  amount  to  a  release. 
It  is  by  a  release,  or  something  equivalent,  only,  that 
lid  equitable  demand  can  be  ^ven  away.  A  mere  waiver 
signifies  nothing  more  than  an  expression  of  intention 
not  to  insist  .vpon  the  right ;  which  in  equity  will  not 
without  consideration  bar  the  right  any  more  than  at 
law  accord  withotil  satisfisustion  would  be  a  plea.  Ah 
agreement  iot  a  composition  will  not  prevent  the  cre- 
ditor firom  suing,  unless  a  fund  has  been  provided,  giv- 
ing him  some  benefit,  and  creating  some  disadvantage 
to  the  other,  so  as  to  amount  to  a  consideration.  But 
kere  the  waiver  is  not  unconditional:  Mr.  Stackhouse 
aaid,  there  was  a  condition,  upon  which  he  was  willing 
to  waive  any  right,  if  any  he  had:  viz.  that  Sir  Richard 
Acton  should  consent  to  raise  immediately  1000/.;  to 
which  Mrs.  Stackhouse  was  entitled  under  the  settlement. 
If  that  condition  had  been  performed,  however  slight 
the  consideration  ^might  have  been,  I  do  not  know,  that 
the  Court  would  not  consider  it  a  suflScient  foundation 
for  a  rel^se,  or  what  is  equivalent  to  a  release.  But  it 
does  not  appear,  that  the  condition  was  performed; 
for  according  to  all  the  iaformation  the  CouH  has  that 
10002.  was  not  raised  and  paid  for  ten  years  after* 
wards. 


1B05. 
STACKdou^a 

V. 

Babnston. 


It  is  then  insisted,  that  the  Statute  of  Liioitations  is    Thoagh  the 
a  bar  to  this  demand.    With  regard  to  that  Statute,  Stetate  of  Li- 
*  though  it  does  not  apply  to  any  equitable  demand,  yet  r«4^i  ™^ 
equity  adopts  it  i  or  at  least  takes  the  same  liipitation  ^^^ 

in  cases,  that  are  analogous  to  those,  in  which  it  applies    ,    ^  ^ 

..  ply  to  •oy 

«qaitable  de- 
mand, equity 
takes  the  same    limitation  in  cases  analogous  to  those  at  law. 

QQS 
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SjAG&HOUSB 
r. 

Baiinston. 


No  limitation 
to  a  rent- 
charge  in  law 
or  eqoitj. 
Bat  tlie  de- 
mand may  be 
excluded  by 
presomption 
from  lengtii 
of  time,  and 
acquiescence. 


[  •468] 


at  law.    But  in  this  case  it  does  not  seem .  to  met  thit 
there  is  "any  analogous  case  at  law»  in  which   the  Stse . 
tute  of  Limitations  could  operate  as  a  bar.     The  nature 
of  this  demand,  in  one  view  of  it,  is  interost  upon  a 
capital  sum  of  6000/.  charged  upon  real  estate ;  and  in 
tliat  view  it  is  impossible  to  bar  the  interest,  or  a  part 
of  the  interest,    unless  the  capital  is  barred,     hi  the 
case  of  a  mortgage  it  is  impossible  to  redeem  except 
upon  pajrment  of  all  interest,  if  the  principal  be  payable. 
In  another  view,  supposing,  there  was.  no  capital  sam, 
of  which  this  is  to  be  considered  as  the  interest,  it  is  an 
annual  sum,    charged  upon  land,  equal  in   amount,  ta 
the  interest  of  6000/. ;  and  then  it  is  an  equitable  rcntp 
charge.     There  is  no  Statute  of  Limitations   to  bar  a 
legal  rent-charge.    Therefore  in  equity   such   a  bar.ii 
never  permitted  to  prevail.    In  Collins  v.  Go(HiaU{39)'t 
was  held,  that  the  Statute  concerns  only  customary  reoCi 
between  landlord  and  tenant,  and  does  not  extend,  to  any 
rent,  that  conunences  by  grant,  or,  whereof  the   coo^ 
mencement  may  be  shewn.    In  equity  therefore  that  plea 
was  over-ruled.    There  is  a  case  in  Cowper  (  40  ),  in  which 
an  action  was  brought  upon  a  distress  for  the  recovery 
of  a'  quit-rent:    no  demand  of  payment   having  been 
made  for  thirty-seven  years.    Baron  Eyre  was  ff  opinion, 
that,  though  the  claim  of.  the  Defendant  was  not  baned 
by  the  Statute  of  Limitations,  yet  a  non-pa3nnent  and 
acquiescence  for  thirty-seven  years  was  a  sufficient  ground 
to  presume  a  release  or  extinguishment  of  the  quit*rent> 
and  left  it  to  the  jury  to  say,  whether  upon  the  evi- 
dence they  would  or  would  not  presume,  it  was  released 
or  extmguished ;  and. the  jury  found,  it  was.     A  new 
*  trial  was  granted :  Lord  Mansfield  stating,  that  **  there 
''  is  no  instance  of  setting  up  any  length  of  time  witfiin 
"  the  limitation  fixed  .by  the  Statute  as  a  .bar  to  -  the 
''  demand ;  and  in  cases  of  quit-rents  like  the  present, 

"Ae 


(39)  2  Vem.  235.  (49)  Eldndge  v.  Knoti,  Ckncp.  214. 
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'Vthe  reason  of  cariTing  back  the  limitation  to  the  pe-         1M5^ 

"  nod,  fixed  by  the  Statute,  namely,  fifty  years,  is  the   ^  .  '^^'^ 

'^  stronger,  because  the  consideration  is  so  trifling ;  though,  i,. 

••  if  a. real  ground  for  supposing  a  release  or  extinguish-    Barnstok. 

'^  ment  appeared,  the  smallness  of  the  claim  would  have 

'<  no  weight.     But   in  this  case  there   is  mere   length 

*^.  of  time ;    which,   barely  as  such,    ought   not    to    be 

'*  received  as  a  bar ;  and,   if  so,  the  case  stands  with*' 

*^  out  a  pretence  for  supposing  a  release  or  extinguish«- 

"  ment.     Because,  on  the  other  hand,  the  exact  time, 

**  when  the  pajrment  was  first  refused,  is  in  jproof ;   and 

'<  further  the  real  and  probable  ground  of  such  refusal 

*^  appears :  namely,  that  the  tenant  had  succeeded,  in 

*^  an  action  between  him  and  hb  lord ;  not  that  the 

'Uord  had  released  it  by  any  conveyance,  or  the  like; 

'*  and  if  so,  it  might  be  a  good  while,  before  the  lord 

'^  might    think   proper  to   bring  an    action  for  half-d- 

*'  crown.     Therefore  I  am  of  opinion,  that  upon  the 

*^  evidence  it  ought  not  to  have  been  left  to  a  presump- 

**  tion  of  law  within  a  less  time  than  the  period  fixed 

*f  by  the  Statute/* 

r  , 

From  Aston  v.  Aston(4tl )  Lord  Hardwicke*a  opinion  is 

cleai^,  that  the  Statute  of  Limitations  does  not  in  any 

degree  apply  to  demands  of  this  nature.     He  thought 

the  other  question  fit  to  be    considered;  whether  the 

transaction  between  the  mother  and  ison  might  not  afford 

a  presumption  of  a  release  to  him ;  or  be  held  collusive 

and  fraudulent  against  the  remainder-man.     But  it  -is 

dear,  the  mere  length  of  time  did  not  appear  to  him  to 

^  operate  as  any  bar  to  such  a  demand.    In  Tie  Earl  of     [  •  469  1, 

Potnfret  v.  Lord  Windsor  {4^)  hard  Hardtcicke  carried 

back  the  interest  upwards  of  30  years;   and  the  only 

reason  for  not  going  farther  was  a  presumption,  that  the 

interest  before  had  been  applied  in  the  maintenance  of 

h&dy  Ponifrei.  ' 

Then 

(41)  1  Ve$.  264;  ace  267.  (42)  2  Ve$.  472;  see  407. 
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SrACKHOUSB 

Babkston, 


Account  of 
rents  and  pro- 
fits limited  to 

"""      [♦470] 
years  •■  -" 

by  analogy  to 
legal  limita- 
tion. 


Then  the  questioD,  Buppomng  the  Stattite  not  to  apply  * 
by  that  sort  of  analogy^  by  which  akme  it  applka  to 
equitable  demands,  is^  whether  there  is  any  such  pre* 
sumption  from  length  of  time^  aa  ought  to  prevent  die 
Plaintiff  from  recovering.  I  am  clearly  of  opinion,  iha^ 
though  in  cases  of  rents  there  is  no  Statute  of  Limita- 
tions  at  all  applicable  to  such  demands,  3ret  from  lengA 
o[  time  presumptions  may  be  raised,  which  may  exclude 
thd  demand  after  long  acquiescence.  Bat  here  aD  pie* 
sumpticm  of  release  or  payment  is  ewluded ;  as  the  very 
ground,  upon  which  the  defence  rests,  is,  that  there 
never  has  been  pajrment  ;  and  the  demand  was  never 
intended  to  be  made  ^  insisting,  the  Plaintiff  had  given 
up  all  right  to  demand  this  rent-charge.  There  is  no 
room  therefore  for  presumption  of  payment  or  a  release 
in  any  oAer  way  than  as  it  is  contended  to  be  the  effect 
of  that  negotiation  with  Sir  Richard  Acton.  For  the 
reasons  I  have  given  therefore,  though  with  reluctance, 
I  think  these  Plaintiffs  entitled  to  recover  this  interest 
for  the  whole  time,  since  Sir  Richard  Acton  came  to  the 
estate.  But  it  is  harsh  to  insist  upon  one  part  of  die 
demand:  viz.  the  full  interest  of  the  60Q0/.  during  the 
time  the  widow  was  entitle^  to  part  of  the  rents  and 
profits  for  her  jointure.  I  do  not  understand,  that  it  is 
intended  to  insist  on  that.  As  to  what  is  contended  hy 
the  Defendants,  that  the  account  should  be  restrained 
to  the  last  six  years,  that  is  very  firequently  done  as  to 
*.rent8  and  profits  (43):  but  still  that  is  by  analogy  to 
the  legal  limitation:  where  the  legal  owner  would  be 
barred  from  an  action  for  mesne  profits  for  more  than 
six  years,  the  equitable  owner  being  restrained .  in  the 

account 


(43)  Ante,  Harmood  v.  Og* 
lander.  Vol.  VI,  109.  VIII, 
106,  and  the  references  in. 


tbe  no^ft,  V,  iW;  VI,  215^ 
Pettiward  v.  Pre$coit^  VII, 
541. 
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account  to  the  same  period.    But  that  does  not  apply        IBOS. 
to  ^uch  a  case  as  this. 


St^ckuovCv 


The  Pkintiffs  waiving  the  account  during  the  Ufe  of    Barn«tI)N. 
the  widow;  an  account  was  directed  of  the  interest  of 
the  6000/.  at  4  per  cent,  from  her  death  to  the  death 
of  Sir  Richcnrd  Acton. 


Rolls. 
1805« 
BURROWES  r.  LOCK.  March,  4rt, 

btk. 
J^DWARD  CARTWRIGHT,  being  entitled  under    A  Witness  to 

a  Win  to  the  ninth  part  of  the  residue  of  the  tes«  a  deed  most 
tator'c  personal  estate^  the  whole  of  which  had  been  dis-  state  the  cir« 
tributed)  except  an  outstanding  debt,  and  being  pre83ed  comstanccs  of 
by  the  Plaintiff  for  a  debt  due  to  him  in  his  trade,  as  a  **^®  execution : 
*  baker,  in  consideration  of  13^/,  executed  an  assignment  [*471]       . 
to  the  Plaintiff  of  his  share  of  what  remained  due  on  .      ^^j  j^ 
account  of  the  residue,  amounting  to  ^88/.     The  ex-  Uyery, 
pence  of  the  transaction,  amounting  to   10/.,  was  also    Jq  this  ease 
p^d  by  the  Plaintiff.     Previously  to  this  assignment  the  an  oMlPliof  t 
Plaintiff  consulted  I^ocJc,  the  trustee  of  the  fund ;  who  that  he  ha& 
represented  Cartwright  as  being  entitled  to  the  full  sum  ststed  merely 
of  288/. ;  though  he  had  ten  years  before  created  an  in-  *****  ^^  ^" 

cumbrance  to  the  extent  of  a  tenth  part  of  the  ftind  by  P'®*®^. 

4*    u-    u    ^1,  execuUon, 

an  assignment  to  his  brother.  d    as  a 

subscribing 
Under  these  circumstances   the  bill  was  filed  agaipst  witness,  when 

Cartwright,  and  I^ock,  who  admitted  notiqe  of  the  prior  the  party  exe- 

incum-  cated  and 
signed,  did 
not  prerail,  upon  the  carcomstances ;  especially  as  tiie  execation  was 
not  put  in  issue. 

Contract  executed,  tboogb  the  consideration  was  inadequate ;  not 
amounting  to  fraud  ;  but  without  costs. 

Trustee  charged  in  respect  of  a  misrepresentation  to  a  purchaser; 
hsTing  notice ;  and  alleging  only,  that  be  did  not  recollect  the  fact. 

This  is  a  more  proper  subject  for  equity  than  law  i  at  least  there 
is  a  concurrent  jurisdiction. 
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1805.  incumbrance^  when  he  made  the  representation   to  tfie 

■  Bi7RRow«ft  P^*"*^;  alleging  as  an  excuse,  that  he  forgot  the  ct- 

9.  cumstance. 
*  Lock. 

Mr.  RamiUjf  and  Mr.  Hatt,  for  the  Plaintiff. 

Mr.  HoUisi  and  Mr.  W.Agar,  for  the  Defendant  Gsri- 
wrightf  resisted  the  bill  on  the  grounds  of  pressure  up<» 
distress,  inadequacy  of  consideration,  &c. 

Mr.  hectch  and  Mr.  Gregg^  for  the  Defendant  Loekf 
insisted,  that  if  any  case  could  be  made  against  him,  it 
wi^  the  subject  of  an  action ;  and,  upon  ffaycrqfi  t. 
Cr^a«y( 44),  the  ground  of  that  action  is  fraud;  whidi 
cannot  b^  imputed. 

After  the  argument  upon  the  merits,  an  objectioa 
was  taken  by  the  Defendant  Cartwrigkt  to  the  proof  of 
the  deed.  The  deposition  stated,  that  the  deponait 
was  present  at  the  time  of  the  execution;  and  was  t 
subscribing  witness  to  the  deed  at  the  time  the  Defen- 
dant executed  and  signed  the  same ;  that  the  name  b  of 
I  ^47S  ]      •his  own  proper  hand-writing;  that  he  knows  the  hand« 

writing  of  the  other  witness ;  who  with  the  deponent  set 
and  subscribed  his  pame,  &c.  The  objection  was,  that 
the  deposition  did  not  speak  to  the  sealing  and  deli* 
very  of  the  deed. 

For  the  Defendant,  in  support  of  the  Objection. 
The  two  essential  circumstances,  without  which  a  deed 
cannot  be  valid,  are  the  sealing  and  delivery;  accord- 
ing to  Co.  Litt.  (45),  and  heyfieWs  CcLse  (46) ;  where  it 
was  held,  that  evidence  of  these  facts  must  be  given  to 
the  jury;  who  are  to  judge  upon  the  matter  of  fact, 

whether 

(44)  2  £dw/,  92.  (40)  10  Co.  88. 

^46)  Co.IM.YlXb. 
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"Whether  die  deed  was  so  executed.    The  fact  of  seafiiig         1805. 
'  and  deliyery  must  be  found:  or  the  deed  is  not  proved:    ^   ^'^'^ 

'^  '^  BURROWSS 

and  nothing  short  of  that  will  do:  The  MarcMoness  of  9, 

Afmandalev.  Harris  {4/7).    The  witness  is  to  state  the         Look. 
facts,  how  the  execution  took  place ;    not  to  tell  the 
Cour^  what  is  an  execution.    A  strong  inference  arises 
'  from  his  evading  the  question,  whether  it  was  sealed 
and  deUvered. 

Mr.  RomUly  and  Mr.  Hall,  for  the  Plaintiff. 
This  objection  is  not  put  in  issue.  But,  to  consider 
it,  the  witness  has  sworn,  he  was  present  at  the  exe- 
cution, and  was  a  subscribing  witness ;  and  the  attesta^ 
'  tion  to  the  deed  expresses  it  to  have  been  **  sealed  and 
'-' delivered,^  &c.  in  the  usual  way.  hard  Mansfield  and 
the  other  Judges  would  not  admit  an  averment  by  a  wit- 
ness against  his  attestation :  Goodiiile  v.  Clayton  (  48  )• 
In  Parke  v.  Mean {49)  the  witness  did  not  see  the  seal- 
ing and  delivery;  being  in  another  room:  but  the  party 
told  him,  he  was  executing ;  and  the  witness  signed  it  by 
f  his  deshre :  and  that  was  held  sufficient.  What  could  [  ^479  ] 
this  witness;  according  to  his  deposition,  see,  but  the  • 
sealing  and  deUveryT  Lord  Chief  Justice  -  Holt  would 
not  let  a  witness  say,  he  did  not  see  what  he  had  sub- 
scribed: DayreU  v.  Glascock  {50)^ 

The  Master  of  the  Rolls. 
In  the  case  in  the  Common  Pleas  the  witness  told  what 
passed;  and  did  not  shelter  hiips^lf  under  a  general 
word.  It  does  not  apply  to  this.  The  witness  stated 
the  circumstances;  and  left  the  Court  to  decide.  My 
hesitation  in  tiiis  case  proceeds  from  an  apprehension  of 
giving  any  sanction  to  a  deviation  from  the  established 
mode  of  proving  tiie  execution  of  deeds.    There  is  no 

instancet 

(47)  ^  P.  Will.  432.  (4?)  2  Bm.  ^-Pal.  Wt 

(48)  4  Burr.  2224.  (50)  8km.  413. 
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IW^f  uMtance^  in  which  i^itneases  have  pfoved  Deeds  or  WiDb 
by  a  general  phra^.  They  have  always  stated  wluit  ae» 
tually  passed ;  that  the  Deed  was  sealed  and  delivered, 
the  Will  signedf  published,  and  declared,  in  the  presence 
ef  the  witness.  Though  In  the  particular  case,  and  con* 
sidering  all  the  circumstances,  I  am  not  inclined  to  give 
way  to.  such  an  olqection,  I  am  not  to  foe  understood  to 
lay  down  a  proposition,  that  in  general  a  witness  may 
prove  the  execution  of  a  Deed  or  Will  merely  by  say- 
ing, he  9aw  it  executed*  But  in  this  cas6  nothing  is  put 
in  issue  but  the  fairness:  not  the  execution  itself.  If 
the  issue  had  been,  whether  the  Deed  was  duly  ex^ 
cuted,  or  not,  the  Pl^ntiff  would  have  been  put  upon 
his  guard ;  and  it  would  have  been  incumbwt  upon  him 
to  prove  by  distinct  evidence,  that  it  was  duly  executed. 
But,  having  no  notice,  that  the  execution  of  the  Deed 
was  meant  to  be  contested,  the  witness  contented  him* 
self  with  saying,  it  was  executed  in  his  presence*  Hs 
says  likewise,  it* was  signed  in  his  presence.  Under 
those  circumstances  it  Would  be  a  very  rigid  constructicni 
*  of  his  testimony  to  holj,  that  he  did  not  mean  to  say, 
something  more  than  signing  took  place.  He  says  *'  ex* 
<^  ecuted  and  signed."  What  can*  that  mean  but  fluit 
what  appears  upon  Uie  &ce  of  the  attestation,  sealing 
and  delivery,  took  plape?  He  attests  the  sealing  and  de^ 
livery.  Those  cases,  in  which  it  has  been  held,  that  a 
witness  is  not  at  liberty  to  contradict  his  attestation,  go 
thus  far)  that,  if  there  is  U)e  attestation,  and  he  con- 
fesses himself  to  be  ^e  attesting  witness,  primd/ade 
the  presiunption  is,  that  what  he  has  attested  has  taken 
place  m  his  presence:  if  he  denies  that,  other  evidence 
is  admissible,  from  circumstances ;  as,  where  there  were 
circamstances,  no  attesting  witnesses ;  or,  the  person,  whose  attestation 

admissible ;  as,  appears  on  the  instrument,  does  not  exist;  proof  of  the 

where  there  j^^^j. 

is  DO  Witness, 

or  the  person 

does  not  exist,  sealing  and  delirery  may  be  presumed  from  proof  tf 

the  hand-writiog. 


(  ^4iJ4) 


Witness  is 
not  at  liberty 
to  contradict 
his  attestation. 
In  sach  a  case 
other  evi- 
dence, from 
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blndhnriting  is  tufflcient  to  enaUe  •  jury  to  presume 
in  such  a  caae,  that  sealing  and  delivery  took  place; 
though  the  hand*writing  alone  does  not  of  itself  import 
sealing  and  delivery.  This  witness  says,  not  onlyt  that 
this  is  the  signature  of  the  Defendant,  .but,  Ihat  it  is  a 
deed  executed.  I  do  not  run  a  risk  in  this  case,  ad« 
mitting  this  Evidence;  not  meaning  to  determine,  that 
in  other  cases  there  may  not  be  a  good  objection  to  an 
attestation  in  these  words. 


iaa5. 


Bunitowsi 


As  to  the  merits,  I  do  not  know,  if  fraud  is  out  of 
the  case,  that  I  can  set  aside  this  contract,  or  refuse  to 
act  upon  it,  merely  on  the  ground  of  inadequacy  of 
price  (51).  But  it  is  not  quite  so  inadequate  as  it  has 
been  represented.  The. difference  is  not  to  be  taken  to 
be  merely  between  the  two  sums.  But  after  all  the  al- 
lowances, that  can  be  made,  X  have  no  difficulty  in  be- 
lieVing,  this  was  an  inadequate  bargain  as  to  the  prices 
that  the  Defendant  did  not  get  the  price  the  property 
assigned  was  fairly  worth.  But,  taking  that  to  be  so, 
*  the  contract  cannot  be  set  aside  within  any  principle 
this  Court  has  ever  acted  upon:,  not  even  within  the 
principle  of  the  Boman  law ;  requiring  that  the  price 
should  exceed  half  the  value. 

The  only  remaining  question  is  that  with  respect  to 
the  trustee.  It  is  objected  on  his  part,  that  this  is  a 
demand  for  damages :  also,  that  this  was  not  a  wilful  mb- 
representation.  As  to  the  first  point  the  demand  is  pro- 
perly made  in  equity ;  and  the  Lord  Ckancellor  in  Evan9 
V.  BickneU{SZ)  declared,  that  the  case  of  Pasley  v.  Free^ 
man  (53)  and  all  others  of  that  class  were  more  fit  for 

a  Court 


[  ♦475  ] 

PHUolpleM 
the  /toMMM 
Law  as  to  con- 
tracts, re- 
quiring  the 
price  to  ex- 
ceed half  the 
valme. 


(Al)  8ee  Marthck  v.  But- 
i»9  ante,  292 ;  and  the  note, 
VoLVIII.  187. 

(52)  Ante,  Vol.  VI,  174. 


See  182,  8,  6,   6 ;  and   the 
note,  185. 

(53)  ZTermBep.n. 
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IMG.         a  Court  of  Equity  than  a  Court  of  Law :  but  his  Ilbrd-- 
-,  ""^"^^  sfaiii  was  clearly  of  opinion,  that  at  least  there  is  a  con- 

^  BUHROWBS  r  J  r  ' 

p^  current -jurisdiction;  and  says,  **  It  has  occurred  to  me, 

-Lock.  <^  that  that  case  upon  the  principles  of  many  decisions 
'''  in  this  Court  might-  have  been  maintained  here ;  for  it 
*'  is  a  very  old  head  of  equity ;  that  if  a .  representation 
''is 'made  to  another  person,  going  to  deat  in  a  matter 
**  of  interest  upon  th^  faith  of  that  representation,  the 
**  former  shall  make  that  representation  good,  if  he 
''  knows  it  to  be  false." 

In  this  case  the  Plaintiff  was  going  to  deal  with  Cari- 
wrighi  upon  a  matter  of  interest ;  and  applied  to  the  p^- 
son,  best  qualified,  to  give  information,  the  trustee,  to 
know,  what  Carttcrighi  was  entitled  to ;  who  told  the 
Plaintiff  expressly,  that  Cariwfight  was  entitled  to  288^; 
and  had  an  undoubted  right  to  make  an  assignment  to 
that  extent ;  knowing,  that  he  had  not  a  right  to  make 
such  assignment;  having  previously  agreed  to  give  an- 
other person  lOLper  cent,  out  of  the  fund.  There  is  there- 
fore a  concurrence  of  all  the  circumstances,  whidi  the 
Lard  ChanceUar  thinks  requisite  to  raise  the  equity.  The 
[  ^47&  ]  *  exoise  alleged  by  the  trustee  iis,  that,  though  he  hid 
received  information  of  the  fact,  he  did  not  at  that  time 
recollect  it  But  what  can  the  Plaintiff  do  to  make  out 
a  case  of  tiiis  kind,  but  shew,  1st,  that  the  fact,  as  re- 
.  presented,  is  false:  2dly,  that  the  person,  making  the  re- 
^  presentation,  had  a  knowledge  of  a  fact,  contrary  to  it  (  54). 
^  Tbe  Plaintiff  ciumot  dive  into  the  secret  recesses  of  his 
heart :  so  as  to  know,  whether  he  did  or  did  not  recollect 
the  fact ;  and  it  is  no  excuse  to  say,  he  did  not  recoUect 
it.  At  least  it  was  gross  negligence  to  take  upon  him 
to  aver  positively  and  distinctly,  that  Cariwrigkt  was 
entitled  to  the  whole  fund,  without  giving  himself  the 
trouble  to  recollect,  whether  the  fisu:t  was  so  or  qpt; 

without 

(64)  Ante,  Vol.  VI,  182, 183, 
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inthout  thinking  upon  the  subject.  This  is  a  much 
stronger  case  than  Hobbs  v.  Norton ,{ 55  ] ;  and  the  neg- 
ligence infinitely  greater. 

Lock  therefore  must  be  answerable,  in  case  Cartwrigit 
cannot  answer  the  demand;  and  must  first  pay^ver  to 
the  Plaintiff  the  residue  of  the  trust  fund,  deducting 
the  10/.  per,  cent. :  then  Cartwright  must  make  up  the 
deficiency;  and,  if  he  fails,  Lock  must  make  it  good. 
But  under  the  circumstance  of  undervalue  I  will  not  give 
costs  against  Cartwright. 

(55)  1  Vem.  136. 
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burrowbs 
Lock. 


LEAKE  r.  LEAKE. 


[4r7] 

1805. 

March  lit, 
U,  6th. 
T>Y  indentures  of  settlement,  dated  the  20th  and  SIst    Portions  bj 

of  January,    1734,    previous  to  the  marriage  of  settlement  for 

Stephen  Martin  Leake  and  Ann  Powell,  in  consideration  younger  chil- 

of  1100/.,  to  which  Ann  Powell  was  then  entitled,  aiid  ^^^»  '*^»ok  ^ 


of 


the  death  of 


the  survivor  of 

the  parents;  with  a  proviso,  that  advancements  should  be  in  satis* 
faction,  unless  the  contrary  declared. 

The  father  by  Will,  desiring,  the  settlement  may  be  punctually 
complied  with,  made  a  residoary  disposition  of  real  and  personal 
estates  among  the  younger  children ;  directing,  that  what  they  may 
have  received  in.  his  life  shall  be  brought  into  the  eccount,  so  as  to 
make  all  equal. 

Construction  upon  the  whole,  that  advancement  in  marriage,  or 
otherwise^  though  not  the  grammatical  construction,  is  within  the 
proviso ;  and,  equality  being  the  object,  an  arrangement  was  made 
upon  that  principle. 

One  of  the  younger  children,  havibg  become  the  eldest,  and  there- 
fore owner  of  the  estate,  between  the  deaths  of  the  parents,  after 
advances  received  in  satisfaction  of  the  portion  in  the  former  cha- 
racter, to  be  considered  a  younger  child  in  the  account. 


LBAtS 
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1M5.         of  hef  expectations  from  her  grftnd&tiier^  tto  itnuic:  of 
Thorpe  and  estates,  in  Essew  were  cexiveyed  by  the  fiitlmr 
of  Mr.  Leake  to  trustees ;  to  the  use  ojf  Stephen  MarUn 
liBAKB*        Leake    for    life,    without   impeachment    of  waste;    re- 
mainder to  the  trusteesi  to  preserve  ^Hmtiagenft  Nuain- 
ders;  irema&ider  to  the  bitent,  that  iAut  PmbeU  A^M 
receire  during  her  Hfe  an  atinuity  of  lOOif.,   and  mA 
finrther  annuity,  as  therein  mentioned,  in  case  her  hos- 
band  should  hare  received  any  poHion^  tarn  or  ftHns, 
oti^  of  the  estate  of  her  grand-Sither ;  and  in  eaae  mioh 
portion,  &c.  should  amount  to  lOOOf.,  then  the  said  pre- 
mises were  to  be  from  and  immediately  after  his  decease 
to  the  use  of  the  said  Ann  for  life,  for  her  jointore, 
in  bar  of  jdower ;  and  from  and  after  the  decease  of  the 
survivor,  subject  to  the  said  annuities,,  to  the  use  of  die 
trustees,  their  executors,  &c.  for  the  term  of  800  years; 
remainder  to  the  use  of  the  first  and  other  sons  in  taS 
male;    remainder  to  the  trustees  for  another  term  of 
1000  years ;  remainder  to  the  use  of  the  husband,  bis 
heirs  and  assigns* 

Tlie  trust  of  the  term  of  800  years  waa  declared  to 
be,  that,  in  ease  there  should  be  issue  male  of  the  said 
[  ^478  ]  *  Stephen  Martin  Leake  and  the  said  Ann^  bom  in  the  life- 
time of  Stephen  Martin  Leake,  or  afler  his  decease,  and 
Acre  shbuld  be  one  or  more  child  or  children  of  them, 
other  than  suoh,  who  should  be  their  eldest  son,  and 
living  at  the  time  of  the  death  of  the  survivor  of  the  said 
Stephen  Martin  Leake  and  the  said  Ann^  then  ^e  trustees 
should  by  sale  or  demise  of  all  or  any  part  of  the  said 
term,  or  otherwise,  levy  and  raise  the  portion  or  portions 
thereinafter  mentioned  and  appointed  for  such  child  or 
children,  and  such  yearly  sum  or  sums  for  fajs,  her,  or 
their  maintenance  and  education,  until  his,  her,  or  their 
said  portions  should  become  respectively  due  or  payable, 
as  the  trustees  should  think  fit,  not  exceeding  the  interest 
or  increase  of  die  said  portion  or  portions  thereinafter 

mentioned, 
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nentioiied,  fte. :  the  said  portion  or  portions  to  be  and  to 
be  paid  in  such  proportion,  manner,  and  form,  as  there- 
inafter mmtioned :  that  is  to  say^  in  case  there  should 
be  but  one  such  child,  other  than  the  eldest  son,  as 
afiaresaid^  then  the  sum  of  ISOOL  should  be  levied  and 
raised  for  the  portion  of  such  child ;  and  if  there  should 
be  two  or  more  such  children,  other  than  the  eldest  son, 
as  aforesaidi  then  the  sum  of  SOOO/.  should  be  levied 
and  raised  for  the  portion  of  such  two  or  more  children, 
to  be  equally  divided  amongst  them ;  and  the  portion  or 
portions,  share  and  shares,  of  such  child  or  children, 
as  aforesaid,  as  should  be  a  son  or  sons,  to  be  respec- 
tively payable  and  paid  to  him  or  th^n  at  his  or  their 
respective  age  or  ages  of  SI  years;  and  the  portion  and 
portions,  &c.  of  such  as  should  be  a  daughter  or  daugh- 
ters at  her  or  their  respective  age  or  ages  of  HI  or  days 
of  marriage,  which  should  first  happen ;  and  in  case  any 
of  such  children,  other  than  the  eldest  son,  as  aforesaid, 
should  happen  to  die,  before  his,  her,  or  their,  said  por- 
tion or  portions  should  be  payable,  as  aforesaid,  then 
the  share,  portion,  or  part,  of  such  child  or  children, 
so  dying,  as  aforesaid,  should  go  unto,  and  be  equally 
*  divided  amongst,  the  survivors  of  such  children,  other 
than  the  eldest  son,  as  aforesaid. 


1806. 

LBAKft 

V. 

Lbakk. 


[  ♦iW  ] 


The  settlement  then  proceeded  with  a  proviso,  that, 
in  case  any  child  or  children  other  than  the  eldest  son  as 
was  or  were  thereinbefore  intended  to  be  provided  for  in 
case  of  there  being  issue  male  of  Stephen  Martin  Leake 
and  the  said  Ann^  as  aforesaid,  or  any  daughter  or 
daughters,  who  was  or  were  thereinbefore  intended  to  be 
provided  for  in  case  of  failure  of  such  issue  male,  should 
have  been  preferred  in  marriage  in  the  life-time  of  the 
said  Stephen  Martin  Leake,  their  father,  and  that  he, 
the  said  Stephen  Martin  Leake,  their  father,  should  have 
bestowed  or  given  any  portion  or  portions  with  him,  her, 
or  them,  upon  such  his,  her,  or  their,  marriage,  or 
otherwise  provided  for  him,,  her,  or  them,  then  such  por- 
tion 
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1805.  •        tion  or  portions  or  other  provision  as  aforesaid  diouM 


.^^"^^  be  accounted  in  full  of  the  porticm  or  portions  tliereiii- 

■  w  A  K  It 

^^  before  intended  to  be  levied  or  provided  for  him,  her,  or 

LsAKB*  them,  respectively,  if  equal  in  value  thereto;  or  in  part 
thereof,  if  not  equal  in  value  thereto  j  unless  the  said 
Stephen^  Martin  Leake  should  declare  the  contrary  there- 
of by  any  writing  under  his  hand  and  seal,  to  be  executed 
in  the  presence  of  two  or  more  credible  witnesses,  or  by 
his  last  Will  and  Testament  in  like  ;nanner  to  be  executed 
and  attested. 

Stephen  Martin  lieake  by  his  Will,  dated,  the  Slst  of 
Aprilf  1768,  after  directions  as  to  his  funeral,  proceeded 
thus: 

«''  As  to  my  estate  at  Thorpe ^  and  my  dweUing-houie 
"  and  premises  at  Mile-End.  in  the  county  of  MukUesex, 
**  which  are  settled  upon  my  wife  and  the  issue  of  onr 
.marriage,  it  is  my  desire  that  the  same  be  punctually 
.complied  with."  *         . 


[  480  ]  Then,  after  giving  specific  articles  and  small  pecuniary 

legacies  to  his  two  eldest  sons  and  his  wife,  he  made  Ae 
foUovmig  residuary  disposition : 


tt 


Item  ;  all  other  my  estates  whatsoever,  both  real  and 
personal,  I  .will  to  be  sold;  and  the  money  ariamg 
thereby,  aftier  payment  of  my  debts  and  funeral  charges, 
to  be  divided  among  all  my  children  other  than  my 

^  eldest  son :  so  as  the  same  with  what  they  may  hare 
received  respectively  in  my  life-time  as  a  portion  and 
for  placing  them  out  in  the  world  being  brought  to 

**  account  may  make  them  aU  equial.'* 

The  testator  aftierwards  made  the  following  codicil,' 

dated  the  10th  of  October^  1771,  not  attested : 

• 

'^  Whereas   by-  my  marriage  settlement  9000L   is  to. 
**  be  raised  for  my  younger  children,  to  be  equally  divided 

^*  amongst 


a 

€t 


€( 
€i 
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*' amongst  them;  and  in  case  I  shall  have  bestowed  any  1805. 
"  portion  or  otherwise  upon  any  of  them  in  my  life-  ¥  ^TTl 
''  time,  the  same  is  to  be  reckoned  in  whole  or  in  part  9. 

*'  of  such  share,  unless  I  shall  otherwise  declare  by  my  Leake. 
Will;  and  whereas  by  my  Will,  dated  the  21st  of 
April,  1768,  I  have  directed  my  estate  real  and  per- 
sonal not  otherwise  disposed  of  to  be  sold,  and  the 
money  arising  thereby  to  be  divided  amongst  all  my 
*'  children,  except  my  eldest  son,  so  as  the  same, 
with  what  they  shall  have  received  respectively  in  my 
life-time  being  brought  to  account  may  make  them  all 
equal ;  to  prevent  any  disputes  as  to  the  sums,  that 
'^  each  has  received  in  my  life-time,  I  declare  the  same 
'^  to  be  as  follows;  my  daughter  Lee  600/.:  my  son 
''John  100/.:  my  son  Thomas  400/.:  my  son  Wil^ 
'^  Ham  400/. ;  my  son  Robert  500/. ;  and  it  is  my 
*'  Will,  that  the  said  sums  and  no  more  be  deducted 
''  from  their  respective  shares :  nevertheless  to  account 
''  *for  such  farther  sums  as  they  shall  receive  in  my  life-  [  *48I  ] 
^'  time  after  the  date  hereof.'* 

The  testator  died  in  March  1773,  leaving  his  widow 
surviving.  Her  fortune,  mentioned  by  the  settlement  to 
be  in  expectation;  afterwards  fell  in;  and  she  became 
entitled  to  the  whole  estate  for  her  life*  At  the  death 
of  the  testator  he  had  nine  children  living.  In  pur- 
auance  of  the  Will  the  widow,  being  executrix,  divided 
the  residue  of  the  estate  in  equal  shares  among  the 
eight  younger  children;  each  child  accounting  for  the 
fiums  advanced  by  the  testator  to  the  amount  stated  by 
the  codicil;  and  the  residue  so  divided  amounted  to 
about  740/.  to  each.  The  widow  of  the  testator  sur- 
rendered her  life-estaljp  in  consideration  of  an  annuity, 
from  her  eldest  son,  who  took  possession,  and  continued 
in  possession  till  his  death,  in  1797;  when  the  second 
jBon  John  Martin  Leake  became  tenant-in-tail ;  and  he 
suffered  a  recovery  to  the  use  of  himself  in  fee.    The 

Vol.  X.  H  H  mother 
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ie05.  mother  died  \ru  1803;  at  which  time  there  were  A  dnl- 

y'^^.  dren  surviving.     The  live  younger  chSdrei^  ffled  the  HD, 

V.  against  their  hrother  John  Martin  Leake,  daimiiig-  die 

LbAkb.  SOOO/.  imder  the  settlement.  He  insisted,  that  the  pro- 
visions, made  for  them  by  the  advaneeiteent  of  the  father 
in  his  life  and  by  his  Will,  were  a  satisfiiction  of  the 
porticfns  by  the  sefdem^nt. 

Mr.  Handily,  Mr.  HottUi,  and  Mr.  UHi^san,  lot  Ae 

Plamtifilr. 

This  question  depends  upon  very  few  words  of  Ae 

Will.    The  Plaintifis  earaiot  contend,  tbut  It  proviiSon 

by  Win  niust  not  be  considered  a  provision  l^veninthe 

life-time  of  the  testator,  after  Bickinan  v.  Morgkm  (<{6), 

and  Twisden  v.  Twisden {57):  though^  if  that  distinction 

[  ^  483  ]      *  can  be  miutitained,  two  of  these  children,  George  and 

'Aim,  had  nothing  advahc^  in  the  life  «f  -their  fefber; 
imd  have  no  provisicm  except  by  the  WiO.  Bat  by  ex- 
pressing bis  desire,  that  tk6  ^settlement  shall  Tie  paIl^ 
tually  complied  with,  he  has  d^lared,  that  the  provisioo 
by  the  Will  shall  not  be  a  satisfaction:  the  efiect  being 
It  declaraticm  of  intention,  that  all  the  provisiona  nade 
by  that  settlement  for  the  issue  of  the  marriage  siud 
'take  place,  notwithstanding  what  he  was  then  doing  by 
his  Will.  No  certain  form  of  words  is  necessary:  but 
any  expression,  from  which  can  be  collected  the  intea- 
tion,  that  the  provision  by  that  instrument  should  not  be 
taken  in  satisfaction,  is  sufficient.  There  can  be  ooly 
two  constructions:  either  adopting  that  intention;  or, 
that  the  settlement  shall  take  effect ;  but  not  all  its 
*parts ;  that  is,  that  they  should  not  have  the  provision  in 
*the  settlement,  unless  he  should  declare,  the  other  pro- 
•  vision  should  not  be  a  satbfaction.    Can  it  be  conceived, 

thtt 

(50)  1  Bro.  C.  C.  63.  2  Bro.     Omlow    v.    Midkeli,      post, 
aC.  304.  XVIII,    490.       GoUhuf  f. 

(57)  Ante,  Vol  IX,  413.     Baverfield,  13Prt.  593. 
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diat  lie  wotdd  take  this  extraordinary  mode  of  expressing  ia05. 
his  intention  to  satisfy ;  taking  notice  of  the  settlement,  r**^^ 
and  directing,  that  it  shall  be  punctually  complied  with,  ^^ 

for  Ihe  mere  purpose  of  intimating,  that  they  should  Leake. 
take  nothing  under  it :  in  other  instances,  where  he  in- 
tends satisfaction,  taking  pains  to  express  it ;  and,  to  re- 
move a31  doubt,  even  ascertaining  the  sums?  The  codi- 
cil is  not  attested:  but,  if  it  can  be  looked  at,  the  in- 
tention is  dear,  that  the  provision  by  the  settlement 
lihould  be  taken  in  addition  to  that  by  the  Will;  which 
is  much  more  than  the  sum  of  2000L  'Why  otherwise 
should  he  take  notice,  that  they  are  entitled  under 
both;  declaring  the  sums  they  have  received,  and  which 
tote  to  be  brought  into  contribution?  Many  circum- 
stances favour  this  construction:  the  date  of  the  set- 
tlonent,  in  1734:  the  WiD,  many  years  afterwards: 
when  the  testator's  property  had  considerably  increased; 
but  those  circumstances  certainly  cannot  be  taken  into 
f  ccmsideration.  This  is  a  mere  question  of  construction,  [  ^483  ] 
whether,  directing,  that  the  settlement  should  be  punc- 
tually complied  with,  he  did  not  mean,  that  these  younger 
children  should  take  under  that,  and  also  under  the 
WilL  The  provision  by  the  settlement  is  confined  to 
children,  that  shall  be  living  at  the  death  of  the  sur- 
vivor of  the  father  and  motiier :  so  that,  if  aU  had 
died  in  the  life  of  the  mother,  nothing  could  have  been 
raised.  The  only  advancement  upon  marriage  was  that 
to  Mrs.  Lee. 

The  Attorney -General  and  Mr.  Benyon,  for  the  De- 
fendant. 
This  question  depends,  not  merely  upon  the  settle- 
nent  and  Will,  but  materially  upon  the  advances  made 
by  the  testator  in  his  life.  If  it  could  be  contended, 
that  a  provision  by  Will  is  not  to  be  considered  such  an 
advancement  in  the  life  of  the  father,  as  would  have  the 
€^ect-  of  satisfaction,  the  -language  of  the  proviso  would 

H  H  2  not 
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1805i         not  eountenance  that  argument;  for,  after  speakkig  of 
-^^^"^         preferment  in  marriage  ^in  the  life-time  of  the  father,  the 
„,  words  are,   "or  otherwise  provided  for  ;^^  and^   m  the 

LsAKB.  next  line,  "  such  portion  or  portions,  or  other  promtumi*, 
the  language  being  so  general,  and  in  the  altematiTe, 
the  clause  of  satisfaction  cannot  be  confined  to  advance- 
ment in  marriage :  but  any  other  provision,  as  putting 
a  child  out  in  trade,  &c.  must  'be  considered  a  satis- 
faction, unless  the  contrary  is  declared.  It  would  be 
unreasonable  to  confine  that  provision  to  the  single  case 
of  marriage,  not  applying  it  to  other  events,  having  the 
same  effect  in  diminishing  his  means  of  providing  tai 
his  family.  Considering  the  object,  vrhy  should  there 
be  a  satisfaction  in  one  case  and  not  in  the  other?  The 
Court  will  not  adopt  that  limited  interpretation,  unlen 
absolutely  required.  The  fair  interpretation  is  to  con" 
sider  the  words  of  condition,  '^  in  case,  &c.  *'  as  it- 
[  ^484  ]  ^peated,  coupling  the  latter  sentence  with  the  former, 
biit  distinguishing  the  events.  A  provision  by  Will  being 
then  to  be  considered,  according  to  the  large  inter- 
pretation, an  advancement,  as  much  as  if  it  was  upon 
marriage,  or  more  directly  in  the  life  of  the  fisither,  this 
Will  has  no  express  declaration  against  satisfiiction. 
Your  Lordship  must  see  that  express  declaration,  with 
two  witnesses ;  though,  certainly  particular  words  are  not 
necessary.  The  punctual  compliance  with  the  ^ttle- 
ment  must  be  a  punctual  compliance  with  all  its  parts; 
including,  therefore,  the  provision  for  relieving  the  es- 
tate in  the  events,  in  which  satisfaction  is  declared.  The 
^Court  cannot  look  at  the  improved  state  of  the  testator's 
circumstances. 

Sdly,  The  actual  advances  of  the  fisither  in  his  life  to 
some  of  the  children  must  be  taken  as  actual  advances, 
as  far  as  they  will  go;  if  that  construction  cannot  apply 
to  all.  The  intention  upon  the  codicil  is,  that,  if  those 
are  satisfied  by  actual  advances,  the  others  should  be 

considered 
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considered  satisfied  by  what  they  receive  out  of  the  re- 
sidue :  otherwise  the  object  of  the  codicil^  that  all  the 
younger  children  should  share  equally  his  property,  would 
be  defeated.  If  these  three  eldest  of  the  younger  chil- 
dren are  satisfied  ftdly  in  his  Ufe,  the  other  two>  com- 
ing in  for  their  portions,  will  destroy  that  equality,  the 
clear  object  of  the  codicil.  At  least  a  case  of  election 
would  arise  against  the  two  younger  children,  upon  the 
intention  by  the  codicil,  that  they  should  receive  no 
more  than  the  others.  The  consequence  is,  that  after 
an  equal  division  with  th§  others  of  the  residue  they 
shall  not  come  for  more  by  coming  under  the  settlement. 
The  difficulty  is  to  shew,  that  the  testator  has  made 
any  declaration  as  to  advances  in  his  life-time,  parti- 
cularly advances  subsequent  to  his  Will.  The  only 
efiect  of  the  direction,  that  the  settlement  shall  be  punc- 
*  tually  complied  with,  is  to  let  the  settlement  remain,  as 
it  did,  with  the  clause  as  to  satisfaction  in  fuU  force. 
It  cannot  admit  the  strained  construction^  that  it  i3  ^ 
declaration  against  satbfiurtion. 


1805. 


Leake 

r. 
Leake. 


[  •ttS] 


t( 


€t 


Mr.  Ramilfyf  in  Reply.  . 
The  last  member  of  this  Icmg  sentence,  forming  the 
proviso,  is  merely  an  explanation  of  the  former,  as  if 
in  a  parenthesis ;  and  the  whole  must  be  read,  as  if  it 
was  expressed  thus:  *'  if  any  shall  have  been  preferred 
in  marriage  in  the  life-time  of  the  father,  by  portion 
or  other  provision.**  .  All  the  provisions  were  to  be 
in  satisfaction  of  the  portion,  unless  the  father  should 
declare  the  contrary,  either  by  Deed  or  Will ;  which  is 
intelligible,  when  applied  to  provision  by  marriage :  but^ 
if  the  provision  was  by  Will,  he  could  not  by  Deed  de- 
dare,  that  provision,  made  by  Will;  should  not  be  a 
satisfaction  of  the  settlement.  He  could  not  make  a 
previous  .  declaration  as  to  future  advancemeitfs ;  and 
therefore  advancements  subsequent  to  the  Will,  if  within 
the  proviso,  must  be  abated  from  the  2000/.    But  they 

were 
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1806.         were  of  a  yery  ineonsiderable  amount :  only  part  of  the 
400/.  to  William,  and  of  the  500/.   to  Robert.    As  to 
the  sums  advanced  before  the  Will,  and  the   proTuioo 
Lbaki.       by  the  Will,  though  it  cannot  be  contended^  that  a  pro<- 
vision  by  Will  is  not  in  general  to  be  considered  an  ad- 
vancement in  the  life  of  the  testator  ( 58  )>  this  testator 
clearly  must  have  intended,  that  the  provision  by  the  WiD 
should  not  be  a  satis&ction.     The  only  purpose.  Cor 
which  it  could  be  necessary  to  mention  the  setdement  in 
the  Will,  was  to  declare,  the   provision  made  by  die 
Will,  should  not  be  a  satisfaction  of  those  by  the  settle- 
ment.    If  his  meaning  by  these  doubtful  words  of  the 
Win  was,  that  every  provision  of  the  settlement  should 
[  ^486  ]      *be  complied  with,  among  others,  that  an  advancement 
should  be  a  satisfaction,  he  must  have  known,  it  wis 
not  necessary  to  mention  the  settlement ;  and  that  it  was 
necessary,  if  his  intention  was,    that  the  other  profi* 
sion  was  to  be  an  addition.    The  anbwer  to  the  objec- 
tion, that  they  will  not  take  equally^  k,  that  the  tests* 
tor  did  not  consider  the  various  cases,  that  might  h^H 
pen:  among  others,,  that  different  children  would  be  to 
take  under  the  settlement  and  under  the  Will ;  periiaps 
contemplating,  that  he  might  Survive  his  wife.     Bat  he 
never  had  it  in  contemplation,  that  the  D^ndant  woidd 
take,  first,  as  a  younger  (ihild,  and,  afterwards  becoming 
the  eldest,  would  have  had  to  contend  tot  a  diflfefent 
construction. 


March  6th»  ^*^  Lord  Chancellor. 

The  object  of  this  bill  is  to  take  the  opinion  of  the 
Court,  whether  all  or  any  part  of  the  sum  of  S0002.  is 
to  be  raised  under  the  trust  of  the  term  of  800  years. 

Hie 

(58)  See  iUcibiiiiii  v.  Mor-  ghw  v.  Mickett,  post,  X  VIII, 

gan,  X  Bro.  C.  C.  63.    2  Bro.  490.    GokUmg   y.  Ht»€rfiMf 

C.  C.  304.    Twitdm  v.  Ttra-  13  Pri.  593. 
ifeii,  ante,  Vol.  IX,  413.   On- 
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The  amount  was  ta  be  regulated  and  ascertained  by  the  1805. 
number  of  children,  that  should  \>e  liviqg  at  the.  deceasei  y'^''^' 
not  of  the  father  or  mother,  but  of  the  sunrivor.    The  t; 

eodicil,  not  being  attested  by  any  witness,  is  not  witl^  ^^i^l* 
reference  to  the  settlement  a  declaration  affecting  the 
charge  of  portions ;  which  required  two  witnesses.  The 
600/«  to  Mrs*  ZjeCf  I  am  informed,  is  the  only  sum,  that 
was  advanced  on  marriage;  and,  it  is  admitted,  that  .part 
of  these  sums,  particularly  to  WUUam  and  Robert,  wai^ 
advanced  after  the  date  of  the  WilL 

On  the  part  of  the  younger  children  it  was  in^ 
sisted,  that  they*  are  ei^titled  to  have  the  sum  of  200/. 
raised.  The  Defendant,  now  entitled  to  the  estate, 
*  contends,  first,  that  they  are  not  entitled  to  have  any  [  ^  487  ] 
thing  raised ;  that  the  estates  they  take  under  the.  Will, 
real  and  personal,  are  to  be  considered  as  portions,  or  as 
provisions,  under  the  effect  of  the  settlement  itself  s^tis* 
fying  the  portions  they  could  have  claimed,  being  mojre 
than  equal.  It  is  next  insisted,  that,  if  the  devisp  and 
bequest  of  the  real  and  personal  estates  are  not  to  be  a 
iiatisfaction  of  the  portions  by  the  settlement,  still  the 
pecoiuary  ^dy^fices,  made  to  thje  childreq,  respectively, 
are  to  be  c^o^idered  as  to  each  respective  child,  as  hay- 
ing satisfied  entirely,  or  pro  ianio,  the  share  of  each  in 
SMch  part  of  the  3O0QL  as  that  child  could  have  claimed, 
if  there  had  been  no  advai¥;ement.  The  more  I  con* 
aider  this  settl^nent,  the  less  expec|;ation  I  fe^l  of  form- 
ing a  confident  opinion  as  to  the  true  result  of  it.  This 
is  a  case,  in  which  no  difficult  arises  upon  the  various 
principles,  that  govern  implied  satisfac^n;  fi)r  by  the 
contract  of  marriage  the  Defendant  has  a  right  to  sayt 
every  younger  child,  who  has  received  any  sum  pf  money, 
advanced  in  the  mode  the  proviso  looks  to,  shall  take  that 
in  satisfaction  of  the  portion,  or  parit  of  the  portion; 
unless  by  a  writing,  attested  by  two  witnesses,  the  father 
declares  the  contrary:  therefore  such  advanoes,  as  are 

within 
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1805.         urithin  the  meamng  t>f  the  proviso^  are  by  coTenanC  im 
the  settlement   itself  to  be  a    satisfaction,    unksa  tbe 
father,  who  has  contracted  for  that  power,  makes  that 
Lbakb.       declaration  in  the  form  and  manner,  prescribed  by  the 
instrument. 


Lbakb 


It  is  farther  contended,  and  that  is  a  very  diffimlt 
question,  that  in  this   case    no    advances,    except  ad* 
vances    made    upon   marriage,    are    to    be   considered 
within  the  meaning  of  the  proviso  advances.     With  r(^• 
ference  to  that,  the  Court  has  to  struggle  with  the  dif- 
ficulty of   making  a  grammatical  constructioD;     whidi 
leads  me  to  adopt  a  meaning,  that  could  not  be  eol- 
[  ^  488  ]      •  lected  from  such  a  proviso  in  any  settlemeBt,  that  has 
fallen  under  my  observation.    In  general  such  a  proviso 
is  inserted  for  the  benefit  of  the  child,  who  is  to  tal[e 
the  estate:    sometimes  reserving,    as  in    this    instaaoe^ 
to  the  father   a  discretion   to  determine  between  him 
and  the  younger  children ;   whether  the    former  ahaB 
take  the  estate  more  or  less  beneficially.     But,   in  g^ 
neral,  where  there  is  such  a  proviso,  the  parties  look  to 
provision,  not  merely  upon   marriage,    but  upon  odier 
events  also,  from  preferment  or  advantage;  and,  where 
the  father  is  dealing  for  his  eldest  son,  who  is  to  take 
the  bulk  of  the  estate,  it  is  of  little  oonsequenoe^  whetber 
part  is  to  go  upon  marriage,  or  upon  any  other  occanoot 
calling  for  the  application  of  part,  as  provision  or  pee- 
ferment.     On  the  other  hand,   though  a  peculiar  and 
uncommon  way   of   reasoning,    the    party  may,    if  he 
thinks  proper,  covenant,  that  the  advances  shall  be  onlf 
upon  the  event  of  marriage.    The  words  of  this  proviso 
are  capable  of  two  senses.     One  sense,    the   most  i^ 
plicable    to    grammatical   construction,    is,    that,    if  a 
child  should  be  preferred  in  marriage,  and  the  father 
should  upon  that  marriage  give  a  portion,  or  other  pro- 
vision,  then  such  portion    or    provision    should   be  a 
tatisfaetion ;  and  it  is  clear,  there  may  be  an  advance- 
ment 
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nent  in  marriagei  not  by  a  portion,  but  by  a  provision 
of  a  different  nature :  for  instance,  a  real  estate,  settled 
upon  a  son;  whicb  is  not  strictly  a  portion,  as  that  term 
occurs  here.  That  sense  receives  countenance  from  the 
words,  that  follow ;  expressing,  that,  if  he  should  have 
bestowed  or  given  any  portion  or  portions,  &c.  Upon 
any  other  construction  all  those  words  would  be  unneces- 
sary. The  passage  is  capable  also  of  this  construction'; 
that,  if  the  father  shall  prefer  any  of  the  children  in 
marriage,  or,  if  he  shall  otherwise  provide  for  them, 
then  such  portion  or  provision  shall  be  accounted  a  satis- 
faction. My  opinion  upon  the  whole  is,  that  consider- 
*  ing  the  policy,  view,  and  intent,  of  these  provisions  in 
marriage  settlements,  and  considering,  that  a  sort  of  fair 
dealing  between  the  eldest  and  the  younger  children 
requires,  that  advances  upon  one  or  another  occasion, 
unless  the  father  makes  a  declaration  to  the  contrary, 
shall  be  taken  in-  ease  of  the  estate,  and  considering  the 
ordinary  habit  of  convieyancing,  the  larger  constructioH 
.of  these  words  is  the  best. 


1B06. 


Leaks 

V. 

Lbakb. 


[♦489] 


The  next  consideration  is,  whether  the  provision  by 
the  Will  as  to  all  the  real  and  personal  estate  is  a  satis- 
faction entirely  of  all  the  younger  children  could  claim. 
It  is  truly  said,  that  a  provinon  by  Will  is  to  be  consi-    Provision  by 
dered  as  an  advancement  in  the  life-time  of  the  party.  Will  consider^ 
That  has  been  repeatedly  decided  (59);  and  is  not  to  be  •^  *"  advance* 
disturbed.    It  is  contended  by  the  Defendant,  that  it  is  ™/°*  j^.  ***f 
not  sufficient,  that  the  meaning  of  the  testator  was,  that 
it  should  not  be  a  satbfaction ;  but  he  must  declare  that 
meaning ;  and  I  agree  to  that.    But,  on  the  other  hand, 
if  I  can  ascertain  from  the/WiQ  an  intention,   that  it 
should  not  be  a  satis&ction,  his  Will  may  be  taken  to 

be 


life  of  thp  tas- 
tator. 


(59)  See  Riekmdn  v.  Jlfor- 
^on,  1  Bro.  C.  C.  63.  2  Bro. 
C.  C.  304.    Twiiden  v.  TwUr 


K. 


Omlow  V.  Mi^heU,  post,  Vol. 
XVIII,  490.  Goldin^  v. 
HaverfieU,   13  Pn.  50a« 


den,    ante.    Vol.  IX,    419. 
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1805.  be  a  d^cbtratioQ  of  thati  though  it  is  not  ezpresd^ 
declared ;  for  bis  intention^  that  tbe  cbild  was  not  tq 
retain  it  in  ^atisfactioni  cannot  be  said  to  be  expressed 

Leake.  upon  the  WiUj  unless  it  is.  admitted>  that  in  those  very 
words  tlie  testator  has  declared  his  intention ;  andi  if 
so,  that  dedaratioa  if  sufficient.  The  Pla^ntiffii  insist, 
that  the  Will  shews,  not  only,  that  be  did  not  in^e^ 
that  the  devise  and  bequest  of  his  real  and  personal 
estate  should  be  a  satisfisu^tion ;  but  that  he  has  gons 
the  li^ngth  of  indicating,  that  he  did  npt  meaii,  aunifi  ad- 
vanced  should  be  a  satisfaction^  ^i^b^r  entirely  or  jmv 
tanio.    There  is  a  stril^ing  peculiarityin  tbi^  i^ttlement 

[  ^400  ]      ^  The  amount  of  tbe  phoney  to  be  raised  ^pon  the  wholt 

for  the  portions  of  younger  children  is  to  be  regulated 
by  the  number,  that  shoidd  be  h?i|ig  at  the  death  of  tin; 
survivor  of  the  parents.  Notwithstanding  that,  the  8et> 
tlement  itself  aontemplates  advances,  made  to  childiea 
in  th^life  of  the  father  i  ip  the  life  (^  one  of  tba  parentB, 
both  of  whom  the  childrei)  piust  survive,  in;  order  to  b^ 
reckoned  among  those  children,  whose  nifinber  ia  to  de* 
termine  the  sum  to  be  raised.  It  is  very  difficult  to  say, 
that  under  t^e  true  meaning.  c£  thb  settlemecit  a  ddid, 
not  surviving  both  parents,  would  bav!e  tak^p  myper- 
tion;  though  that  child  should  have  attained  tbe  lige  of 
21,  and  !e£k  a  family.  The  father  therefore  ini|^t  havs 
advanced  five  or  six  children  in  his  life;  and  lni|^ 
at  length  have  died,  leaving  two  dbildrcn,  neither  adr 
vanced  in  any  degree ;  and  then  the  ^ecst  of  the  qetAv 
ment  would  have  been,  that  the  SOOOL  should  be  raided 
for  them:  the  children  advanced  being  dead;  and 
therefore,  not  having  survived  both  parents,  no^  enlilled 
to  any  share  of  the  SOOOL  Another  drcusastance  ii^ 
that  the  Will  gives  the  real  and  personal  estates  to  his 
children,  who  might  survive  him ;  and  gives  vested  in- 
terests immediately  upon  surviving  him  in  the  real  wai 
personal  estates  so  given :  but  those  chfldren  might  not 
be  entitled  to  take  any  thing  in   the  SOOO/. ;   for  the 

same 
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saikie  reason,  that  applied  to  children,  who  died  in  the 
life  of  both  parents,  would  apply  to  those,  who  died 
in  the  interval  between  the  deaths  of  the  father  and 
mother*  n 


18a6i^ 


Leaks 
Leaks. 


The  codicil  may  be  read  as  to  the  general  personal 
estate,  though  not  as  to  the  2000L ;  and  from  all  the 
three  instruments  together,  as  far  as  the  Court  can 
look  at  them,  is  to  be  decided,  what  the  father  meant 
as  to  the  2000/. ;  baring  regard  to  his  intention  as  to 
his  own  personal  estate.  Having  a  considerable  family, 
*  he  was  regulating  by  the  Will  the  interests  they  were  to 
take,  both  in  the  sum  of  S000£,  which  might  be  raised, 
if  two  surviv^  the  parents,  and  1500/.,  the  sum  to 
be  raised,  if  only  one  survived.  He  was  regulating  also^ 
what  they  were  to  take  in  his  real  and  personal  estates. 
Upon  the  expression,  ^^that  the  same  be  punctually 
**  complied  with,"  it  is  contended,  and  fairly,  that  the 
subsequent  devise  is  not  to  be  taken  as  a  satisfaction  of 
the  portion  imder  the  settlement,  in  a  case,  where  a 
devise  must  be  held  to  be  an  advancement  in  the  life- 
time :  that  is,  that  this  devise  itsdf  is  not  a  satisfactioQ. 
On  the  other  hand,  if  it  is  meant,  that  he  did  not  intend, 
that  advances  he  had  made,  or  should  make  in  his  life, 
should  be  taken  as  a  satis&ction,  that  is  going  too  far; 
for  though  <he  clause  seems  unnecessary,  this  meaning 
must  be  put  upon  iC^  that  be  intended  all  i>arts  of  diis 
iofltrunent  shoidd  be  punctually  coniplied  with;  and  the 
proviso  for  satisfaction  by  advances  is  one  part.  But; 
that  is  more  dear  from  the  subsequent  residuary  clause ; 
which  shews,  that  the  prevalent  idea  m  his  mind  was 
cquaUty  among  them.  I  cannot  see,  how  that  object 
«ould  be  accomplished^  unless  he  thought,  that,  suppos- 
ing mm^  to  be  advanced,  were  to  be  accounted  a  satis- 
faction pro  iaato^  yet  this  devise  itself  should  not  satisfy 
ttkogethte  the  portions ;  for  he  has  directed,  that  what 
a  child  had  received  should  be  deducted  from  this ;  and 

his 
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1806.         his  real  meaning,  I  think,  was,  (what  the  codicOj  aa  &r 
as  it  can  be  looked  at,  manifests),  that  the   settlement 
should  take  place  as  to  each  child,  advanced  within  the 
Leake.       meaning  of  the  settlement ;  that  his  devise  and  bequest 
of  the  residue  of  the  real  and  personal  estates  should 
also  take  effect  for  the  benefit  of  his  younger  children; 
and  as  to  the  sum,  to  be  raised  under  the  settlement,  and 
the  firuit  of  the  devise  and  bequest  of  the  real  and  per- 
sonal estates,    to    be  distributed  so  as  to  make   them 
equal,  he  meant,  that,  if  one  had  received  600L,  that 
[  ^4&2  ]      ^  child,  if  that  would  be  more  than*  his  share,  not  only 
.    .  should  receive  nothing,   but  so  much  as  exceeded  hii 

share  of  the  ^000/.,  should  he  deducted  firom  his  shar^ 
of  the  produce  of  the  real  and  personal  estates.     To 
explain  this :   if  there  were  five  children,   and  none  of 
them  had  been  ^ulvanced,  they  should  equally  divide  the 
^000/.,  ai^d  the  produce  of  the  real  and  personal  estates: 
but  if  one  had  received  600/.  in  the  life  of  the  finther, 
400/.  of  that  sum  should  be  taken  as  the  part  of  that 
child  in  the  2000/. ;  and  the  remaining  200L  should  be 
taken  as .  part  of  his  share  in  the  produce  of  the  real 
and  personal  estates ;  and  in  that  way  the  father  would 
have   corrected   that   inequality,    that  otherwise  n^ght 
have  arisen  among  the  children,  surviving  him  but  not 
surviving  the  mother ;   and  the  effect  of  the  Will  and 
Codicil  together  as  to  that  case  would  be,    that  one, 
surviving  the  father,    and  not   surviving    the    mother* 
would  be  ultimately  made  equal  to  one,  who  survived 
both  parents. 

My  opinion,  rather  than  a  judgment,  upon  thb  case 
is,  that  according  to  the  real  intention  and  legal  efiect 
of  all  the  instruments  money  advanced  by  the  father, 
as  preferment  in  marriage,  or  on  any  other  occasion,  is 
an  advancement  within  the  proviso ;  that  the  devise  and 
bequest  of  the  real  and  personal  estate  is  not  in  this 
case  an  advancement  in  the  life  of  the  father;    and 

the 
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t&e  substantial  effect  of  all  the  three  instruments  is,  that 
the  2000/.,  and  the  produce  of  the  real  and  persoiial 
estate,  should  ultimately  be  divided  equally  among  all 
the  younger  children;  and,  therefore,  a  younger  child, 
advanced  in  the  life  of  the  father,  in  the  sense  I  have 
given,  must  allow  that  in  the  account.  If  the  advance- 
ment does  not  go  to  the  whole  extent,  it  is  so  much  in 
discharge  of  the  portion;  and  that  child  would  be  en- 
titled  to  the  full  proportion  of  the  produce  of  the  real 
*  and  personal  estates.  But,  if  that  child  received  more 
than  the  proportion,  that  is  not  only  a  satis&ction  of 
the  portion,  but  also  the  excess  is  pro  ianto  a  satisfac- 
tion of  the  produce  of  the  real  and  personal  estates ;  and 
the  two  sums  must  be  finally  arranged  so  that  the  chil- 
dren, who  survived  the  father  only,  and  those,  who  also 
survived  the  mother,  should  all  take  ahke.  There  could 
be  no  doubt,  if  the  codicil  had  been  attested  by  two 
witnesses.  But  the  general  personal  es&te  cannot  be 
distributed  in  the  way  he  has  directed  upon  any  other 
construction  of  the  WiQ  and  codicil ;  and  the  codicil 
has  its  effect  by  that  disposition  of  the  personal  estate. 
He  looked  to  the  possible  event  of  the  death  of  children 
between  the  deaths,  of  himself  and  his  wife.  His  leading 
idea  was,  that  all  his  younger  children  should  be  equal*; 
and  I  do  not  know,  how  that  object  can  be  attained 
upon  any  other  construction. 

The  Defendant,  having  been  a  younger  child,  is  to 
be  considered  so  in  the  account  between  the  children: 
notwithstanding  the  accident,  by  which  he  is  now  be- 
come owner  of  the  estate  (60). 

The 


1806. 


(60)  lo  Savage  v.  CarroU^ 
1  Ball  Sf  Beat.  265,  this  caso 
is  upon  this  last  qaestion  dis- 
tiogaished  from  Ckadwick  v. 
Dolman,  2  Vem.  628,  Beak 
V.  Beale,  1  P.Will.  214,  and 
Lord  Teynham  v.  Webb,  2  Ve$. 


198,  by  the  circamstance, 
that  the  younger  diild  be- 
came the  eldest  after  ad- 
vances received  in  satisfac- 
tion of  the  portion  in  the 
former  character. 


Lbak^ 


[  •403  ] 


Lraks 
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]«05.  The  Decree  declared,  diat  aeccnrding  to  the  tnie  ef- 

fect of  the  Setdement,  Will,  and  CodicO,  afl  the  younger 
ichildren  of  Stephen  Mariin  Leakey  who  'turfived  luBf 

Lkake.  were  entided  to  take  equally  die  produoe  4xf  hie  residuazy 
veal  and  personal  estates,  and  also  so  much  of  the  SOOOL, 
secured  by  die  setdement,  as,  regard  being  iiad  to  die 
testator's  advances,  would  be  due  to  4aiy  of  die  younger 
^diildren,  who  -  sunrived  their  mother ;  aindy  it  bdng 
fidmitted,  that  JtAn  had  been  advanced  1002.,  7%OM«f 
400/.,  Boberi  SOOL,  EUxabeik  600/.;  all  diose  chil- 
dren, baving  survived  "dieir  modier;  and  WUUmm^  -mho 
died  daring  her  iife,  having  been  advanced  4002. ;  dtat 

[  *494  ]  *  there  were  two  other  children',  G^oi^  and  ^lui,  who 
survived  the  motheTj  and  were  not  advanced ;  and  WUr 
Uam,  not  having  jsurvived  die  mother,  diov^h  he  out- 
lived die  father,  not  being  endded  to  any  share  of  the 
S060/.  under  i^  setdement;  and  therefore  the  400L,  ad- 
vanced to  him,  -not  being  a  satisfitction  t>f  any  part  of 
die  2000/.;  the  decree  declared  the  si^eral  sums  to  be 
raised  under  die  setdement,  amounting  to  900/.;  «id 
diat  by  the  effect  of  die  Will  and  codicil,  operating  upon 
die  settlement,  all  die  younger  children^  who  survived 
-the  testator,  were  to  take  in  equal  shares,  whether  they 
survived  the  mother,  or  not,  both  the  produce  of  die 
jesiduary  real  and  personid  estate  of  the  testator,  and 
also  so  much  of  the  2000/.  as  should  be  in  the  events, 
that  took  place,  to  be  raised  for  any  of  the  younger  chil- 
dren: the  children  advanced  bringing  into  the  distribu- 
tion the  amount  of  their  respective  advancements;  and 
it  being  admitted,  that  the  residue  of  the  testator's  es- 
tate was  3920/.,  out  of  which  each  child,  who  survived 
the  father)  was  made  equal  to  EUzabeth;  leaving  1120L; 
which  is  140/.  to  each;  making  each  take  740^.;  as  it 
appeared  they  had  done ;  but  as  the  intent  was,  that 
what  should  be  finally  to  be  raised  of  the  2000/.  should 
be  divided  in  like  manner  as  the  testator's  residuary  real 
and  personal  estate,  it  was  declared,  that  the  shares  of 
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t^An,  "George^  and  Anny  resqpectively,  are  under  the  Set- 
tlement,  WiU,  and  Codicil^  to  be  divided  equally  among 
the  eight  <;hildl*en9  who  survived  the  faAer^  and  the  per- 
«ohal  repreiietatatives  of  those,  who  were  >dead ;  those 
advanced  by  the  fkther  having  akeady  upMi  the  distri- 
bution of  the  residuary  real  and  personal  estate  al- 
lowed for  their  advances :  it  was  therefore  declared,  that 
the  9002,  ilpon  the  dea£h  of  the  mother,  and  any  in- 
•terest  due,  was  to  be  divided  into  eighdis:  one^ighth 
to  be  retained  by  John^  now  die  owner  of  the  estate; 
the  other  eighths  to  be  paid  by  bnn,  as  such  owner,  to 
*  Thomas^  Robert ^  George^  Atm^  EUzabeih,  and  the  re- 
presentatives of  William  and  of  Mary ;  though  they  died 
in  the  life  -of  their  mother. 


1805. 


LfiAKB 
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TRENT  V.  HANNING.  1806. 

March  llih. 
JOHN  TRENT,  seised  in  fee  of  estates  in  the  island    A.  seised  in 

of  BarbadoeSj    conveyed  previously  to  his  marriage  foe»  subject  to 
with  Eliza  Phipps  hi   1792  to  the  use  of  hunself  for  »  jointure  of 
life,  without  impeachment  of  waste,  with   remainder  in  ^001.  a-yoarto 
trust  to  secure  an  annuity  of  500/.  to  Eliza  Phipps  for     *.T^  h'i 
her  hfe,  in  lieu  of  dower ;   secured  by  a  trust  term  of  ^o-Jj  ^o  pass 
200  years ;    remainder  to  himself   in   fee.     In   1796  he  i^nd^  g^^e  lo 
made  the   following  Will,  duly  executed   to   pass  real  his  wife "  200/. 
estate  :  ''  per  annum 

'*  dariog  her 

"  I  John  Trent  do  hereby  give  unto  toy  wife  200/.  per  "  natural  life, 

**  in  addition 

*'  to  her  join- 


*^  annum  -during  her  natural  life  in  addition  to  her  join- 


'*  ture  „  , . 

"tare;"  his 

debts  being  previously  paid;  and  to  his  two  yonuger  children  6000^ 

each;  and  appointed  three  persons  "  as  trofl|ees  of  inheritance  for 

<'  the  execution  hereof."    Whether  any  interest  in,  or  power  over, 

the  real  estate  passes  to  the  trustees,  Qwere, 

The  Lord  Chancellor^  not   being  satisGed  with  a  CertiGcate  of  the 

Court  of  Common  Pleas  in  the  negative,  upon  a  case  directed,  sent 

a  case  to  the  Court  of  King*s  Bench ;  there  being  only  one  instance 

of  sending  a  case  back  to  tlie  same  Court  to  be  reriewed. 
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^'ture  my  just  debte  being  previoudy  paid ;  and  I  do 
''  give  unto  my  two  younger  children  6000f •  each  to  be 
''  paid  when  they  severally  come  to  the  age  of  21 ;  and 
^'  I  do  appoint  Jofm  Hanning,  William  Hanning,  and 
''  ConstaniinePhipps  BB  trustees  of  inheritance  for  the 
"  execution  hereof/'  * 


The  testator  died ;  leaving  his  widow,  the  two  younger 
children,  mentioned  in  the  Will,  and  a  child  bom  after- 
wards, to  whom  he  gave  6000/.  by  a  codicO,  surviving; 
Canstantine  Phipps  survived  the  testator,  and  is  since 
dead. 

[  406  ]  Under  the  bill,  filed  after  the  death  of  the  testator 

by  his  widow  and  children,  a  case  was  directed  to  the 
Court  of  Common  Pleas  upon  the  following  question : 
Whether  John  Manning,  William  Manning,  and  Comiaih 
tine  Phipps,  took  any  and  what  estate  or  interest  in  the 
real  estates  of  the  testator  under  his  Will :  or^  whether 
they  had  by  virtue  of  such  Will  a  power  to  make  any 
conveyance  or  appointment  of  any  and  what  estate  or 
interest  of  or  in  such  real  estates;  and,  if  they  had, 
whether  such  power  survives  to  John  Manning  and  Wil- 
liam  Manning? 

The  Certificate  of  the  Court  of  Common  Pleas  was  in 
the  following  terms: 


€€ 
€€ 
€t 
€t 

it 

ii 


**  This,  case  has  been  argued  before  us  by  Counsel; 
and  we  are  of  opinion,  that  the  said  John  Manning, 
William  Manning,  and  Constanline  Phipps,  did  not  take 
any  estate  or  interest  in  the  real  estates  of  the  said 
John  Trent  under  or  by  virtue  of  the  Will  of  the  said 
John  Trent;  and,  that  the  ^diiSi  John  Mannings  William 
Manning,  and  Constanline  Phipps,  had  not  by  virtue 
of  such  Will  a  power  to  make  any  conveyance  or  ap- 

''  pointment 
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*^  pointment  of  any  estate  or  interest  of  or  in  such  real         1805. 
••estates.-         •     • 

J.  Mansfield. 

J.  Heath.  Hanning. 

O.  ROOKE. 

A.  Chambre. 
The  cause  came  on  upon  the  equity  reserved. 

Mr.  RomiUtf  and  Mr.  Hart,  for  the  Plaintiffsi  objected 
to  this  certificate;    and  pressed  to  have  it  reviewed. 
They  contended,  a6  to  the  200/.  a-year,  that  it  must  be 
understood,  that  the  jointure  of  the  widow  was  enlarged 
^  from  500/.  a-year  to  TOOiL  a-year ;  which  would  make      L     ^^  j 
it  a  charge  upon  the  real  estate.    If  the  trustees  do  not 
take  any  interest  whatsoever  in  the  real  estate,  the  ap-^^ 
pointment  of  them  ••  as  trustees  of  inheritance  for  the 
'^  execution  hereof**  must  be  struck  out,  as  incapable  of 
any  meaning.    According  to  a  note  of  what  passed  in 
the  Court  of  Common  Pleas  an  opinion  seems  to  have 
been  entertained,  that,  though  no  legal  estate  vested  in 
the  trustees,  the  sums  of  6000/.  would  in  equity  be  a 
charge.     But  it  is  difficult  to  conceive,   how  the  estate 
can  be  charged  in  equity,  if  it  is  not  charged  at  law ; 
and  to  contend,   if  the  trustees  do  not  take,  that  the 
children  have  any  charge  upon  the  real  estate.    The 
Will  is  executed  with  the  ceremonies  required  for  pass- 
ing real  estate.    The  term  "  join^r^"  is  applicable  to  real 
estate ;  and  the  phrase  "  trustees  of  hJteritance**  is  pecu* 
liarly  so.     Suppose,  he  had  expressed,  that  these  direct 
tions  should  be  performed  oiit  of  his  real  estate. 

Mr.  Richards  and  Mr.  Bellf  for  the  Defendants. 

There  are  no  authorities  applicable  to  this  case«  From, 
the  mere  circumstance,  .  that  there  are  three  witnesses 
to  the  Win,  it  cannot  be  conceived,  that  the  testator 
intended  to   affect   his  real  estaite.    The  SOOL  a-year 

Vol.  X.  1 1  cannot 
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HANNrifG. 


[  ♦4©8  ] 


cannot  be  said  to  be  charged  upon  the  real  estate.  The 
testator  merely  gives  his  wife  200/.  &-year ;  adding  that 
to  her  jointure;  It  happens,  that  she  has  a  jointure 
upon  real  estate;  and  he  gives  her  200/.  a-year  over 
and  above  her  jointure.  In  giving  that  he  has  no  re* 
ference  to  real  estate  in  any  manner ;  and  it  would  be  a 
most  violent  construction  to  consider  it  a  charge,  merely 
as  being- expressed  to  be  given  in  addition  to  a  join- 
ture, that  happens  to  be  on  real  estate.  As  to  die 
other  part  of  the  Win,  where  are  the  express  words,  or 
necessary  implication,  to  disinherit  the  heir?  The  woid 
''  ifikeriianee "  is  not  necessarily  applied  to  real  estate. 
*In  cctamion  acceptation  th6  word  ''Am**' is  frequently 
applied  to  personal  property.  There  is  no  aUusioo  to 
real  eiitate  in  this  Will.  • 


Mr.  Ramify f  in  Reply. 
The  phrase  "  in  addition "  may  mean  merdy  some- 
thing besides  what  was  before  given:  but  it  is  capable 
of  the  meaning  the  Plaintiffs  insist  upon,  something  of 
the  same  nature;  and  being,  not  a  sum  in  gross,  but  an 
annual  payment,  the  fair  construction  is,  that  it  is  an 
annual  payment  iii  the  same  manner.  This  Will  has 
plain  words,  expressing  without  ambiguity  the  intention  to 
give  an  estate  of  inheritanoe;  and  what  other  purpose 
could  he  have  ?  The  Court  never  strikes  words  out  of 
a  Will  without  absblute  necessity;  and  that  must  be  done 
upon  the  other  construction.  Rogers  v.  RogerM  (61)  k 
like  this  case. 


The  Lord  Chancellor. 
A  very  strong  thing  is  asked;  that,  notwithstanding 
this  opinion  of  a  Court  of  Law,  I  should  now  hold,  that 
these  sums  of  6000/.  ought  to  be  raised  out  of  the  real 
estate.  It  is  intimatedi  that  the  Court  of  Common 
'Pleas  did  not  conclude  against  tfa^  being  raised  m  tlM 

CcNUt* 
'  (<n)  Sot.  268. 
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Court.    That  is  very  difficult,  unless  the  latter  words  do         1905. 


affect  the  real  estate ;  and,  if  they  do,  it  is  .very  difficult  . 

to  support  the  opinion  of  the  Court  of  Common  Pleas.  ^^ 

It  is  another  question,  whether  the  point  is  to  be  consi-     Banning. 
dered  of  difficulty  enough  to  require  farther  Consideration 
there,  or  by  sending  it  to  the  Court  of  King's  Bench; 
which  is  much  the  same  course  as  upon  a  writ  of.  error.  ^ 
I  think,  I  ought  not  to  conclude  the  children  without 
giving   them  the   opportunity  of  again   submitting  the 
question  to  the  Court.     The  question  is,  whether  there 
^  is  reasonable  doubt  upon  the  whole?    My  mind  does      [  ^489  ] 
entertain  considerable  doubt.     First,   he  gives  his  wife 
200L  a-year  during  her  natural  life, « in  addition  to  her 
jointure ;    his   just  debts  being  previously  paid.     The 
first  question  is   upon  the  effect  of  that,   a  mere  an* 
nuity  out  of  the  personal  estate  in  addition  to  the  join* 
ture,  given,  not  out  of  the  personal,  but  out  of  the  real, 
•estate;  whether  the   addition  is  to  be  gusdem  generis 
with  the  thing,  to  which  it  is  added :  viz.  an  out-going 
from  the  real  estate;  and  it -is  very  necessary  to  decide 
-that,  from  the  words,  that  follow,  as  to  the  debts ;  for  it 
will  follow  of  course,  that  the  debts  also  must  affect  the 
real  estate;  and  if  they  are  charged,  then  the  trusteeF^ 
who  by  the  last  words  are  to  execute  the  purposes  of 
this  Will,  must  have  the  means  of  paying  the  debts  out 
-of  the  real  estate.    How  ?    Unless  either  by  taking  an 
interest  in  it  by  devise/  or  an  authority  bjr  way  of  power. 
Also  I  doubt,  whether  there  is  any  provision  for  ere* 
-ditors  by  those  words  '*  my  just  debts  being  previously 
-^  paid  ;^'  which,  though  in  some  cases  they  would  ope- 
rate a  charge,  would  not  be  so,  if  the  trustees  in  the 
last  clause  are  to  be  considered  trustees  merely  in  the 
-sense  of  the  Ecclesiastical  Court,  as  executors  (6S);  for, 

reading 

(62)   Ante,  WilUamt  x.  Chitiy,  Shalitrou  v.  Fmdeu,  VoL 
III,  .645,  738.    Powea  v.  Sobins,  VII,  S09. 
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[♦500  ] 


reading  it  so,  if  the  debts  are  not  charged  upon  the  real 
estate,  it  would  be  very  difficult  to  say,  the  portions  can 
be  charged:  if  the  debts  are  charged,  it  must  be  held^ 
either,  that  the  trustees  have  an  interest  in  the  real 
estate  for  the  payment  of  the  debts,  or  a  power  to  raise 
them  out  of  the  real  estate ;  and  then  upon  the  same  rea« 
soning  the  portions  must  be  charged  upon  the  real  estate; 
for,  if  they  are  trustees  **  for  thc^  execution  hereof* 
in  respect  of  the  debts,  they  are  also  trustees  for  any 
other  purpose,  to  be  hereby  executed.  Suppose,  without 
more,  the  testator,  executing  his  Will  in  the  presence  of 
three  witnesses,  (which  does  not  go  any  considerable 
way  to  conclude ),.  had  said,  "  I  hereby  direct  all  my 
**  ♦  debts  to  be  paid,"  and  made  these  persons  trustees 
of  inheritance  for  the  execution  of  his  purpose.  This 
Court  would  struggle  for  a  charge ;  and  yet  it  would  be 
impossible ;  unless  a  Court  of  Law  would  hold,  that  the 
trustees  had  either  an  interest  or  an  authority.  If  upon 
that  case  this  Court  would  liold  it  a  charge,  there  is 
considerable  doubt,  whether  upon  this  Will  he  did  not 
intend  them  to  be  trustees  of  inheritance  in  this  pro- 
perty for  the  purposes  of  this  Will. 


I  have,  therefore,  no  objection  upon  the  part  of  die 
infants  to  a  reconsideration  of  this  question ;  as  I  should 
not  have  an  objection  to  that  on  the  part  of  the  heir. 
There  is  so  much  doubt  upon  it,  that,  if  the  estate  was 
to  have  been  sold,  a  purchaser  would  have  a  right  to 
more  discussion.  I  remember  but  one  instance,  in  whidi 
a  case  was  sent  back  to  the  same  Court,  to  be  reviewed. 
That  is  the  case  of  Utterson  v.  Vernon (63).  Therefore 
the  best  way  will  be  to  see,  whether  the  Court  of  King*s 
Bench  will  agree  with  the  Court  of  Common  Pleas  upon 
this  (64). 

(03)    3    Term   Rep.   6^.     ingly  sent  to   the   Court  of 

4  Term  Rcji.  570.  Ring's  B^nch  upon  the  sans 

(64)  A  case  was  accord-     questions.     That  Court,  not 

apneeio; 
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agreeing  id  opinion,  returned 
•eparate  certificates;  Lord 
EHenhoroug^ht  and  Orose  and 
Le  Blanc,  Justices/  that  John 
and  William  Banning  and 
Conttantine  Phippi  took  an 
estate  in  fee .  in  remainder  in 
the  said  real  estates  of  the  said 
John  Trent,  subject  to  the 
Term  of  200  years,  created 
by  the  Settlement ;  and  Law- 
rence, Justice,  that  they  did 
not  take  any  estate  or  interest 
in  the  real  estates  of  the  said 


John  Trent;  ami  that  they 
had  not  hy  virtue  of  his  Will 
a  power  to  make  any  convey- 
.  ance  or  appointment  of  any 
estate  or  interest  of  •  or  in 
sndi  real  estates*  The  Report, 
7  East,  97,  represents  the 
c)ase  as-  having  been  sent  by 
the  Master  of  the  Rolls  for 
the  opinion  of  the  Court  of 
King's  Bench  ;  and  does  not 
notice  the  Case  sent  to  the 
Court  of  Common  Pleas  or 
the  Certificate  of  that  CourU 


1805. 
Trent 

V. 

BLannikg. 


WILLIAMS.  V.  COADE. 

J^LLERY  BE  AVIS,  by  her  WiU,  duly  executed 
to  pass  real  estate,  dated  the  13th  of  Novem- 
ber, 1800)  devised  all  her  real  estate  to  trustees,  their 
heirsy  and  assigns,  upon  trust,  that  they  shall,  as 
fioon  as  conveniently  may  be  after  her  decease,  and 
they  in  their  discretion  shall  think  fit,  absolutely 
sell  and  dispose  of  the  same;  and  pay,  apply,  and 
dispose  of,  the  monies,  that  shall  arise  by  and  from 
such  sale  or  sales,  upon  the  several  trusts,  and  to  and 
*  for  the  several  ends,  intents,  and  purposes,  and  in 
the  manner,  hereinafter  mentioned  and  declared  of  and 
concerning  the  same.  Then,  after  directing,  that  the  re- 
jceipt  of  the  trustees  shall  be  a  sufficient  discharge  to  the 
purchasers,  and,  that  they  shall  not  be  obliged  to  see  to 
the  application,  &c.  but  shall  hold  and  enjoy,  discharged 
from  all  claims  under  her  Will,  she  appointed  her  trus- 
tees executors ;  but  to,  for,  and  upon,  the  trusts^,  ends, 
intents,  and  purposes;  hcreiuuftcr  ai^so  dechircd;  and  as 

to, 


Rolls* 
1805. 

March  12th. 

Conversion 
of  real  estate 
into  personal 
by  Will  for  a 
particular  pur- 
pose, which 
failed :  a  re- 
sulting trust 
for  the   heir, 
against  the 
next  of  kin. 
[  ♦501  ] 
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to,  for,  and  concerning,  the  money,  which  shall  arisQ 
or  be  produced,  by  any  such  sale,  as  aforesaid,  and  from 
her  said  executory  trust  estate  and  effects,  she  direi^ted, 
that  her  trustees  should,  in  the  first  place,  pay  hor  debtr, 
fnneral  charges,  &c.  and  also  all  such  sums  bf  money  ad 
shall  be  owing  upon  the  security  of  her  said  estates,  or 
any  of  them ;  and  in  the  next  place  shall  pay  the  several 
legacies  after  mentioned.  • 


[♦602] 


The  testatrix  then,  after  giving  several  legacies,  and 
directing  conveyances  of  several  parts  of  her  real  estate, 
in  pursuance  of  contracts  for  sale,  which  she  had  en- 
tered into,  after  the'  several  payments  before  directed,  ai 
to  all  the  residue  or  surplus  of  the  monies,  which  shall 
arise  from  such  sales  of  her  said  estates,  as  aforesaid, 
declared  a  trust  in  the  first  place  to  invest^  the  sum  of 
1400/.  in  the  funds,  or  real  or  other  securities ;  and, 
after  giving  -two  annuities  for  life  of  20/.,  and  one  of 
10/.,  out  of  the  interest;  as  to  the  rest  bf  the  interest 
and  produce  of  the  said  sum  of  1400/.,  from  and  after 
the  several  deceases  of  the  annuitants,  she  declared  her 
Will,  that  the  same  shall  sink  into,  and  be  considered  is 
part  of,  her  residuary  estate,  and  be  paid  and  applied 
in  the  same  manner,  and  in  such  parts,  shares,  and  pro- 
portions, as  are  hereinafter  expressed  and  declared  of 
and  concerning  her  said  residuary  estate :  and  she  gave 
and  bequeathed  her  "  said  residuary  estate  and  effects  of 
*'  *  what  nature  or  sort  it  may  be,  including  the  moniei 
*'  to  arise  from  the  sale  of  the  said  several  estates 
**  as  aforesaid,  from  and  immediately  aftier  such  sale  or 
'^  sales  shall  be  completed  as  are  hereinbefore  directed 
''  to  be  made  in  manner  following:*'  viz.  in  fifth  parts^ 
to  Samuel  Beavis,  James  Beavis,  John  Beavis,  Marf 
Beavis,  and  EUery  Beams ^  junior,  and  their  respective 
executors,  &c. 


The 


WilliamI 
p. 
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The  testatrix  then  directed,  that,  until  such  sales-  1805; 
shall  be  made  and  completed,  as  aforesaid,  the  rentSg: 
bsues,  and  profits,  of  her  said  seTeral  messuages,  lands^ 
and  hereditaments,  subject  to  the  several  payments  be-  CoADia 
fore  directed,  shall  be  Considered  to  all  intents  and  pur-* 
poses  as  personal  estate,  and  be  paid,  applied,  and  dis^ 
posed  of,  accordingly,  unto  and  amongst  them,  the  said 
Samuel  Beavu,  &c.  She  then  directed,  that  it  should 
be  lawful  for  her  trustees,  their  heirs,  &c.  until  such 
sale  or  sales  shall  be  made,  as  aforesaid,  to  lease  for 
HI  years. 

.  Samuel  Beavis  died  in  the  life  of  the  testatrix*  After 
her  death  the  bill  was  filed  by  the  surviving  trustee,  to 
have  the  rights  of  the  several  Defendants  ascertained . 
the  devisees  of  the  heir  at  law  claiming  one-fifth  of  the 
produce  of  the  sale  of  the  real  estate,  as  having  lapsed 
by  the  death  of  Samuel  Beavis;  and,  therefore,  to  be 
considered  as  real  estate  undisposed  of.  On  the  same 
ground  of  lapse  it  was  also  claimed  by  the  next  of  kin^ 
there  being  no  general  residuary  legatee ;  as  being  made 
personal  property  for  all  purposes. 

Mr.  RomiUjf  and  Mr.  RoupeU,  for  the  heir  at  law,  re* 
lied  on  the  cases  of  Ackroyd  v*  SmUhson  {B5\  Cruse  v. 
Barley  (66 ),  and  Fletcher  v.  Ashbumer  ( 67  ),  as  establishing 
*  a  resulting  tru&t  for  the  heir ;  observing,  that  the  clause  [  *  503  ] 
as  to  the  rents  and  profits  until  the  sale  shewed  distinctly^ 
that  the  intention  lyas  not,  that  the  real  e$tate  itself 
should  be  considered  personal  until  that  period. 

Mr.  Alexander  and  Mr.  MinshuU,  for  the  next  of 
kin. 
This  lapsed  share  goes  to  the  next  of  Ipn,  as  being 
l^onverted  out  and  out,  according  to  the  principle,  stated. 

accurately 

(65)  1  Bro.  C.  C.  603.  (67)  1  Bro,  C.  C.  407. 

(66)  8  JP.  Will.  20b  ^  ^ 
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accurately  by  Mr.  Cosq  (68) ;  which  is  supported  by  Mal^ 
labar  v.  MiiUabar  {69)j   Durour  y.  Motieux  {70),  and 
Ogley.  Coot {T I),    There  is  not  a  circumstfmcQ  in  the 
Will  in  MaUabar  v.  MaUabar,  shewing  an  intention,  that 
the  money  raised  by  the  sale  should  go  to  the  person, 
taking  the  personal  estate,  except  the  direction  to  sell: 
yet  every  thing  would  have  passed  to  the  next  of  kin, 
if  there  had  not  been  a  residuary  legatee.     These  thre^ 
cases  estabUsh  the  rule,  as  stated  by  Mr*  door  /  depend- 
ing upon  the  intention  to  give  the  real  estate  the  quality 
of  personal  property  to  all  intents  and  purposes,  or  only 
for  the  particular  purposes  of  the  Will.     The   former 
intention  is  the  result  of  this  Will.    It  is  expressed  as  to 
the  rents  and  profits;    and    the    true    inference    from 
that  is,  that  the  intention  was  the  same  as  to  the  estate 
itself.      The    testatrix,    contemplating    the  event,    that 
her  real  estate  should  become  personal,  to  prevent  any 
thing  arising  out  of  it  from  being  <sonsidered   as  of  a 
real  nature,  makes  that  express  declaration  as  to  tha 
rents  and  profits. 


[  ♦504] 


Mr.  Romilly,  in  Reply. 
No  case  has  varied  the  rule  upon  this  pointy  that 
where  a  conversion  of  real  estate  is  directed  for  a  par- 
♦  ticular  purpose,  that  cannot  take  effect,  the  title  of  the 
heir  prevails.  In  Ackroyd  v.  Smithson  the  direction  for 
conversion  was  most  absolute.  In  MaUabar  v.  MiMabar. 
and  the  other  cases,  that  have  been  cited,  the  question 
was,  not  between  the  heir  and  next  of  kin,  but  between 
the  heir  and  the  residuary  legatee.  There  is  no  resi- 
duary disposition  as  to  this  fifth,  that  is  lapsed;    and 

then 


(08)  3  P.  Wm.  22,  in  the 
note  to  CruH  v.  Barley. 

(69)  Fw.  79,  cited  by 
Mr.  Alexander,  from  a  MS. 
note. 


(70)  iFet.  320.  TheWiU 
is  stated  from  the  Regigtm^u 
^ook,^  1  Sim.  4-  SiH.  992. 

(71)  Cited  1  Bro.  C.  C.  601. 
See  ante.  Vol.  11,  080. 
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dien  the  title  of  the  heir  at  law  must  prevail  against 
the  next  of  kin;  who  can  claim  only  as  in  case  of  in« 
testacy*  Ogle  v.  Cook  at  first  appears  to  bear  against 
this  doctrine;  but  that  case  was  examined  by  Lord 
JRosslyn  in  Collins  v.  Wakeman  (72) ;  and  appeared  not 
to  contradict  the  other  authorities.  The  only  question 
then  is  upon  the  clause  as  to  the  rents  and  profits; 
which  raises  a  difficulty;  as  the  rents  and  profits  un^ 
questionably  are  personal  estate  without  any  direction- 
But  that  clause  cannot  make  a  difference;  expressing 
merely  tlie  same  purpose  as  to  the  rents  and  profits,  that 
slie  had  before  expressed  as  to  the  estate  itself:  viz.  that 
it  shall  be  personal. estate  to  these  individuals.  ^ 


16054 


WiLLIAMi 
COADKr 


Tlie  Master  of  iJie  Rolls. 
There  could  not  be  a  more  absolute  direction  for  con- 
version than  that  in  Ackroyd  v.  Smithson.     It  is  clear, 
this  ease  must  be  governed  by  that;  which  it  entirely 
resembles;    except  in  a  circumstance,   perfectly,  in^ma"' 
terial,  the  clause,  directing}   that  the  lents  and  profits, 
until  the  sale  shall  be  completed,  shall  be  considered  to 
all  intents  and  purposes  as  personal  estate.    The  rents 
and  profits  are  personal  estate  certainly.     That  direc- 
tion,  therefore,   is  most  immaterial.     But  the  testatrix 
immediately  adds  the  purpose,  for  which  that  nugatory 
direction  b  given ;  to  be  paid,  applied,  and  disposed  of, 
accordingly,  among  these  persons.      Even  in  that  un« 
*  meaning  direction  she  professes  no  other  object.    The 
only  purpose,   for  which  this  estate  is  taken  from  the 
heir,  is,  to  be  given  to  those  residuary  legatees ;  and, 
if  they  cismnot  take,  there  is  no  indication  of  an  inten- 
tion to  take  the  estate  from  the  heir,  and  to  give  it  to 
the  next  of  kin.    This  differs  from  MaUabar  v.  MaUabar^ 
and  Durour  Y.Moiteux;  neither  of  which  was  a  case  of 
lapse:  but  the  question  was,  for  whose  benefit  the  tes- 
tator 


[♦506  J 


(72)  Ante,  Vol.  II,  083. 
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tator  meant  the  estate  to  be  sold.  By  this  Will  ii  im 
ascertained,  for  whose  benefit  the  sale  is  directed ;  and 
that  purpose  failing,  who  is  to  take  the  estate  from  the 
heir;  from  whom  it  is  taken  for  no  other  purpose,  but 
that  these  persons  should  have  it? 

.  Declare  a  resulting  trust,  as  to  'the  real  estate  for 
the  heir,  and  as  to  the  personal  estate  for  the  next  of 
kin(73). 


(73)  Ante,  Sheddom  r.  Good- 
ricA,  Vol.  VIII,  481,  Bnmm. 
y.Bigg^  Ripley  r.  Watenoorth, 
VII,  279,  425.    JKennell  r. 


AUott,  IV,  802;  and  the  re- 
ferences in  the  notes,  1,  46, 
204« 


Rolls. 
1806. 
March  7th, 
11 M,  13M. 
Speciflc  per- 
formance of 

ngree- 


DYER  0.  HARGRAVE. 
HARGRAVE  v.  DYEJR. 


The 


npHE  object  of  the  first  bill  was  to  compel  the  Defen^ 
dant  to  complete  his  contract  for  the  purchase  of  a 
['^SOG]  *  leasehold  farm  from  the  Plaintiff  as  executor.  The 
ment^  for  the  ^^  ^  ^®  second  cause  was  to  have  the  agreement  de- 
sale  of  an  es-  livered  up,  to  be  cancelled.  - 
tate  decreed  y 
Dotwithstaod- 

ing  a  variance  from  the  description ;  with  compensation  for  the  de- 
ficiency in  value ;  though  a  minute  examination  might  have  discovered 
the  defects ;  as  in  the  state  of  the  house  and  the  cultivation  of  the 
lands ;  not  for  a  variance  from  the  description,  as  lying  within  a 
ring-fence;  as  being  an  object  of  sense;  and  upon  the  evidence  the 
purchaser  being  apprised  of  it. 

The  premises  consisting  of  a  leasehold  farm,  and  three  years 
having  expired  pending  the  Suit,  interest  was  given  to  the  vendor,  and 
a  rent  set  upon  it  in  respect  of  his  possession. 
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The  premiseg  were  sold  by  auction  upon  the  93d  of  lB06t 
February,  1802.  The  Particular  described  the  house,  Dybb 
as  being  in  good  repair,  and  the  farm/  as  consisting  of  v^ 

150  acres,  part  arable,  and  part  marsh  land,  in  a  high   SAaoBAVB^ 
state  of  cultivation ;  all  within  a  ring-fence.  Harcwav^ 

l>YJ^u 

The  objections,  taken  by  the  answer,  were,  that  th^ 
house  was  not  in  good  repair;  that  the  lands^  instead 
of  answering  the  description  of  a  high  state  of  culti« 
vation,  were  in  a  very  impoverished  statei  from  neglect-* 
ing  to  manure  and  draiii ;  and  the  farm  was  not  in  a 
ring-fence;  but  was  intersected  by  other  lands.  Upon 
these  objections  there  was  a  great  deal  of  contradictory  ^ 

evidence :  for  the  Defendant,  supporting  the  answer :  for  .    i 

the  Plaintiff,  that  an  expenditure  of  only  251.  would  pivt  ^ 

the  house  in  complete  repair ;  that  the  land  was  in  a  high 
state  of  cultivation;  and  that  the  farm  answered  tho 
description,  as  lying  within  a  ring-fence«    . 


Mr.  Richards,  Mr.  Trawer,  and  Mr.  Wetherell,  for  the 
Plaintiff  in  the  original  bill,  insiiated,  that  these  objec<^ 
tions  do  not  go  to  the  foundation  of  the  relief:  at  most 
the  Defendant  could  only  make  out  a  title  to  compem 
sation;  with  which  a  specific  performance  has  been  en^ 
forced  in  much  stronger  cases;  and  it  is  too  late  now 
to  consider,  whether  as  to  that  the  Court  has  gone  too 
far;  that  the  description  given*  by  the  Particular,  was  in 
each  instance  substantially  right,  according  to  the  ev{. 
dence ;  and,  that  there  could  be  no  recovery  upcm  A 
warranty,  where  the  defect  was  visible. 


Mr.  RomiUy  and  Mr.  BeU,  for  the  Defendant,  insisted, 
that  a  warranty  is  binding;  even  though  the  defect  is 
^  obvious ;  but  in  this  case  circumstances  occur,  that  arcj 
the  object  of  jtldgment  and  skill.  Upon  the  point  of 
compensation  they  noticed  the  excessive  length,  to  which 
the  Court  had  gone :  the  cases  of  an  estate,  sold  as  firee- 

hold. 


[♦507] 
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iM&i  bold,  part  of  which  was  leasehold:  an  estate  s^ld  as 

)^y^  free ;  which  was  subject  to  tithe :  the  purchase  made 

9,  the  particular  object  of  having  a  freehold  in  Essex,  of 

Harorave.  premises,  which,  though  situated  on  that  side  of  the 

Hargravb  Thames,  were  part  of  the  coutoty  otKeni;  and  contendedi 

Dtbb*  ^^^  ^^^  Court  would  not  go  farther  (  74  ). 

•The  cases  cited  were  Hicks  v.  PhiVips  ( 75  )•  Howard 
V.  Hopiyns  ( 76 ).  Shirley  v.  Sf rattan  ( 77 ).  Pincke  v.  Cur- 
ieis{78).  Fordyce v. Fard{79).  Cakra/t v.  Roebuck{80). 
Drewe  Y.Hanson  {SI).  Dreu^y.Corp(S2). 

Warranty  The  Master  of  the  Rolls,  having  during  the  argu* 

upon  a  sale      ment  said,  it  was  held  at  Law,  that  a  warranty  is  not 
against  an  ob-   Unding^  where  the  defect  is  obvious;  and  put  the  case 
^'^'**.     .^*     of  a  horse,  with  a  visible  defect:  a  house  without  a  roof 
windings      or  windows,  warranted  as  in  perfect  repair,  pronounced 
the  following  judgment: 

It  is  impossible  to  refuse  a  performance  of  this  con- 
tract. It  is  much  too  late  to  contend,  that  every  var 
riance  from  the  description  will  enable  a  man  to  resist 
the  performance.  The  principle  is,  that,  if  he  gets  sub- 
stantially that,  for  which  he  bargains,  he  must  take  a 
compensation  for  a  deficiency  in  the  value.  Whether 
the  Court  has  not  in  many  cases  gon^  beyond  the  spirit 
[  ^  fi08  ]  ^  of  that  rule,  is  another  consideration.  Whether  the 
Coiurt  ought  to  compel  a  Defendant  to  take  compensa- 
tioii  lor  that,  which  can  hardly  be  estimated  by  pecuniary 
value,  may  admit  of  doubt*     In  this  case  there  can  be 

no 

(74)  See  as  to  all  these  (77)  1  Bro.  C.  C.  440. 
eases  ante.  Vol.  VI,  078,  in  (78)  4  Bro.  C.  C.  329. 
J}rewe  v.  Baman,  and  ;tbe  (79)  4Bro.  C.  C.  494. 
note,  I,  220.  (80)  Ante,  VoL  I,.22U 

(75)  Pre.  Ch.  676.  (81)  Ante,  VoL  VI,  075, 
(70)  2Aih.  S71.                           (02)  Ante,  Vol.  IX,  368, 
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fto  doubt,  except  as  to  the  objection^  that  the  premised 
are  not  in  a  ring-^fence,  whether  the  whole  is  not  the 
subject  of   pecuniary  compensation.    As  to  the  repairs^ 
unless  it  could  be  shewn,  that  the  Defendant  wanted  pos- 
session of  the  house  to  live  in  at  a  given  period,  it  is 
mere  matter  of  pecuniary  estisiation*    The  same  obser* 
vation  applies  to  the  situation  of  the  marsh  land:  the 
Defendant  loses  nothing  but  money  by  finding  that  in  it 
worsQ  state  of  cultivation  than  it  was  represented.    That 
admits  a  certain  estimation.     It  is  not  quite  so  certain, 
that  a  precise  pecuniary  value  <;ould  be  set  upon  the  dif- 
ference between  a  farm,  compact,  in  a  ring-fence,  and 
one  scattered,  and  dispersed  with  other  lands.     But  in 
this  instance  the  purchaser  is  clearly  excluded  from  in- 
sisting upon  that,  as  an  objection  to  complete  the  con- 
tract.   He  saw  the  farm,  before  he  purchased.     He  was 
willing  to  purchase  it  by  private  contract.     He  had  lived 
in  the  neighbourhood  all  his  life.     This  variance  is  the 
object  of  sense.     He  must  have  known,  whether  the  farm 
did  He  in  a  ring-fence,  or  not.     It  is  sworn  by  one  wit^ 
ness,    that  it  was  distinctly  pointed  out  to  him,    that 
there  were  fields,  belonging  to  other  persons,  lying  inter- 
mixed.    But,  independant  of  that  be  could  not  conceive 
himself  purchasing  any  thing  in  a  ring-fence;  for  the 
evidence  of  his  own  witnesses  shews,  that  there  are  90 
or  40  acr^s  of  others  intermixed,  above  his  150  acres; 
and  he  does  not  pretend,  that  he  thought  the  farpi  larger 
than  it  turns  out  to  be.     He  had  repeated  opportuniti^ 
of  going  over  the  &rm.     If  he  acquiesces  in  the  situa- 
tion of  what  he  purchased,  and  goes  on  with  the  treaty, 
he  cannot  afterwards  get  rid  of  the  contract  (83). 


1805. 


Dybr 

HargraviL 
Haroravr 

Dtrs. 


Whether  compensation  is  Jt6  be  made  is  a  different 
consideration.  Upon  the  same  ground,  that  the  Defen- 
dant cannot  get  rid  of  the  contract  on  account  of  the 

difference 


[My 


(83)  Bowleg  V.  Round,  ante,  Vol.  V,  508. 
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ia05.  difference  in  the  description  of  the  &xm,  he  cannot  hk 

^p*^  entitled  to  compensation;  for  it  was  an  object  of  sense. 

ty.  He  oould  not  be  deceived.     He  could  not  have  art  im- 

AA.RGRAV3.  perfect  knowledge ;  for,  if  he  had  any  knowledge,  that 

JiABORAVp  g|]*y  thing  was  mixed  with  the  subject  of  his  purchase, 

J?YFB.        ^^^^  P"^  ^^  ^^^  ^  ^^^  description ;  and,  if  I  give  him 
compensation,  having  that  knowledge,  he  gets  a  double 
allowance ;  for,  if  he  has  knowledge,  that  what  he  pro- 
poses to  purchase  .does  not  answer  the  description,  it 
must  be  taken,  that  he  bids,  so  much  the  less.     The  twa 
other  objections  admit  a  different  consideration;  for  tbej 
are  such  as  a  man  may  have  an  indistinct  knowledge 
x)f ;  and  he  may  have  some  apprehension,  that  in  those 
jespects  the  premises  do  not  completely  correspond  wi& 
.the  description;   and    yet  the  description   may  not  be 
ao  completely  destroyed*  as .  to  produce  any  great  dif- 
ference in  his  offer.    As  to  the  marsh  land,   it  is  veiy 
^uncertain,  whether  by  any  view  it  was  possible  for  him  to 
judge  of  that.    It  is  stated  by  many  witnesses,  that  the 
.season  of  the  year  was  just  at  the  breaking,  up  of  a  frost; 
;^d  represented,  that  no  man  could  at  that  time  say, 
whether  the  land  was  well  or  ill  cultivated.     So,  he  miy 
.have  seen  some  trifling  defects  in  the  house ;  and  might 
jiot  intend  tp  make  the  objection,  if  they  turned  out  to 
{be  nothing  more  than  they  appeared  upon  the  surfiu^e. 
He  might  consider  them  too  trivial;  and  not  mean  to 
•daim  compensation  for  an  object  so  insignificant.     But 
.afterwards,  when  he  came  to  examine,  according  to  thk 
.evidence,  he  discovered,  that  the  house  was  material^ 
.defective,  very  much  out  of  repair.    Admitting,  that  he 
might  by  mipute  examination  make  that  disicovery,  he 
was  not  driven    to   that  examination:    the   other  party 
1  f 410  ]      *  having  taken  upon  hinf  to  make  a  representation:  other- 
wise he  would  be  exonerated  from  the  consequence  of 
that   in  every  case^  where  by  minute  examination  the 
i^discovery  could  be  made.    The  purchaser  is  induced  to 
make  a  less  accurate  examination  by  the  representation ; 

which 
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which  he  had  a  right  to  believe.     This  purchaser  there-         1805. 

fore  is  entitled   to  compensation  for  the  defects  of  the        jC^^ 

house  and  the  cultivation  of  the  marsh  land ;  but  not  9. 

for  the  other  subject  of  objection.  Hargravb. 

Hargravb 

The  Cross  Bill  must  be  dismissed  with  costs.     Under        Dybr. 
the  original  bill  a  specific  performance  must  be  decreed:  ^ 

but  I  shall  not  give  costs  to  the  Plaintiff.  As  to  the 
time,  it  does  not  follow  necessarilyi  that  the  Defendant 
must  have  been  apprised,  .and  have  slept  upon  the  de* 
fects.  In  Drewe  v.  Hanson  {84)  there  was  a  longer  time: 
but  the  Lard  Chancellor  did  not  think  that  sufficient.  . 


Mr.  Romillt/,  for  the  Defendant^  observed,  with  refer- 
ence  to  the  time,  at  which  the  agreement  was  to  have 
been  performed,  that  l^ere  must  be  some  rule  as  to 
leasehold  interests;  that  this  agreement  ought  to  have  • 
been  performed  three  years  ago ;  and  the  purchaser  could 
not  be  expected  to  take  a  term-  of  twedty-four  years  at 
the  price,  which  he  had  agreed  to  give  for  a  term  of 
twenty-seven  years.  The  causes  stood  over,  that  autho- 
rities might  be  found  upon  this  point:  but  none  were 
produced. 

Tie  Master  0/  the  Rolls  said,  the  reasonable  course,  Matk^  l^ik 
which  he  should  adopt,  unless  precedents  could  be  pro- 
duced against  it,  is,  that  for  the  time,  elapsed  before  the 
execution  of  the  agreement  in  consequence  of  the  pen- 
**denoy  of  the  suit,  interest  should  be  paid  by  the.  pur-  £  •SI I  J 
'chaser;  and  a  rent  should  be  set  upon  the  premises  in 
respect  of  the  possession  of  the  vendor. 

(84)  Ante,  Vol.  VI,  075. 
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March  6M.  LENCH  v.  LENCH. 

e^A,  lorA. 

Money  settled  T) Y  a  setttement,  made  upon  the  inarriage  of  Luke  and 

to  the  separate  ^^ry  Leneh,  dated  the  2d  of  February,  1 79S,  the  sum 

use  of  the  ^^  1000/.,  part  of  the  portion  of  Mary  Leneh,  was  paid 
th    '       t    f  ^^  trustees ;   upon  trust  to  apply  the  dividends  and  iii- 

110  children  to  ^^^^  to  such  person  and  persons,  and  for  such  uses, 

her  absolutely,  intents,  and  purposes,  and  in  such  parts  ahd  proportions, 

surviving  the  manner,  and  form,  as  she  should  from  time  to  time,  not- 

hnsband;  with  withstanding  eoyerture,  by  any  writing  appoint,    and  in 

power  to  the  ^jjg  mean  time,  &c,  into  her  own  proper  hands,  for  her 

as   cs  witn    ^^^^  ^^^  separate  use,  exclusive  of  her  husband;  and 
ber  consent  to 


invest  it  '  ^^^^  ^^^  decease  for  the  issue  of  the  marriage ;  with  t 

land.  power  of  appointment  to  her  in  certain  events ;   and,  in 

No  lien  upon  case  she  should  survive  her  husband,  and  there  should 

estates,  par-  be  no  issue,  to  pay  the  principal  to  Mary  Leneh  fer  her 

chased  by  the  own  absolute  use  and  benefit ;  with  power  to  the  trot- 

husband,  hav-  ^^g  ^|:j^  jj^^  consent  to  invest  the  money  in  the  purchase 

^  ^  of  estates  of  freehold,  or  for  long  terms,  or  for  lives, 

from  the  tr    -  ^'^  y^awi  determinable  upon  lives,  or  copyhoMky  to  be 

tee:  the  cir-  settled  to  the  same  uses;  and  Luke  Lench  covenanted, 

cumstances  that  he,  his  executors,  &c.  would  not  obstruct  herdi- 

not  raising  the  rection,    appointment,  or  disposition;   but  that  he»  his 

presnmption,  executors,  &c.  would  do  any  act  to  enable  her  there- 

as  if  he  had  ^^^^  ft^. 

^     [512] 
under  Previously  to  the  marriage  Z«i;^  Z^tf/«  had  purdiased 

au engagement  ^^^^  freehold  premises  in  Worcesterto  him  and  hia  hein, 
that  hi  nnr-  ^^^  ^*^'' »  ^^^^^  ®^™  ^®  borrowed  from  James  HickmoB. 
chases  were  in  '"  '  '^^^  ^^  purchased  other  premises,  held  upon  leases 
porsoance  of  for  lives,  for  440/.  subject  to  a  mortgage  for  300/ ;  and  in 
that  engage-  1799, 

ment;  and 

upon  the  evidence  the  fact  of  the  application  of  the  trust  fond,  or 
the  inability  of  the  husband  by  other  means,  not  being  made  out. 

Not  a  specialty  debt  from  the  hnsband  by  the  effect  of  his  covenant 
not  to  obstmct  the  appointment  of  the  wife  under  a  power. 
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^1799  other  premifies,*  also  held  upon  leases  for  livesi  for 
360/.  Luke  Lench  died  in  1801^  without  issue«  and 
jntestate.  .      . 

,  The  B31  was  filed  by  Mary  Lench,  who  had  taken  out 
administration  to  her  husband^  against  his  brother  and 
heir  at  law;  insisting,  that  the  money,  borrowed  firom 
Hickman^  was  paid  out  of  the  trust  money  by  her  hus- 
band; who  upon. that  occasion  xeceived  the  title-deeds^ 
which  he  had  deposited  mih  Hickman  f  and  deposited 
them  with  the  Plaintiff,  for  her  security  f  that  the  other 
estates  were  also  purchased  with  part  of  the  trust  mo- 
.ney ;  and  the  deeds  deposited  with  her  ibr  her  security ; 
and  praying  an  account  of  the  debts,  &c.  particularly 
of  the  Plaintiff's  demand  for  1000/»  and  interest  under 
the  settlement;  that  she  may  be  considered  a  specialty 
creditor  in  respect  of  such  demand;  and  may  have 
satisfaction  out  of  the  real  estates,  either  by  virtue  of 
an  equitable  lien,  the  estates  having  been  purchased 
or  paid. for  with  trust  money,  or  as  a  specialty  cre- 
ditor. 


1805. 


Lench 

Lench. 


MaryPedley  by  her  depositions  stated,  that  1000/., 

part  of  the  marriage  portion^  was  deposited  in  her  hands 

a  few  days  previous  to  the  marriage,  upon  the  trust  in 

.the  settlement;  that  a  few  days  after  the  marriage  she 

was  requested  by  the  Plaintiff  to  give  it  up :  the  Plaintiff 

.informing  her,  she  was  requested  by  her  husband  to  g^t 

,the  money  out  of  the  deponent^s  hands;    that  it   pon- 

^sisted  of  cash  and  notes  in  a  bag;  which  the  deponent 

.^produced;  but,  whether  the  Plaintiff  or  her  husband 

took  it  up,  the  deponent  did  not  recollect;  but  has  no 

doubt,  it  came  afterwards  into  the  hands  of  the  husband; 

as  he  informed  her,  he  had  paid  off  Hickman  a  debt  out 

of  his  wife's  trust  money.    He  also  informed  the  depo- 

.nent,  he  had  bought  the  first  house  in  the  London  Road; 

and  she  had  heard  him  say,  he  had  deposited  the  writ- 

•     Vol.  X.  KK  ings 


[  ♦SIS  ] 


SIS 


Lbncr 

*LENCiI. 
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lYigd  of  the  house  ih  Worcester  with  IRchMm,  wtth  h4 
tioCe,  as  a  sectlrity  fbr  the  tnoney  lent  previous  to  lak 
marriage;  and  that  he  had  repaid  Hickman  oftt  of  the 
said  trust  money,  and  had  deposited  the  writings  with 
the  Plaintiff  as  a  seenrity*  The  deponent  has  heard  him 
say,  he  had  bought  the  house  ni  the  London  Road  widi 
his  wife's  trust  money,  and  also  another  house  fn  the 
'London  Road.  Itie  deponent  observed  to  faidi,  that  he 
'had  a  deal  of  money  to  make  all  tliose  pttrcbades.  He 
replied,  he  had  paid  it  out  of  his  wife's  trust  moiieyt 
or,  his  wife's  money. 


Another  witness  stated,  that  the  Flaititiff  m  eiWiveisr 
tion  said  to  him,  **  WeB,  Mr.  Orainger,  I  have  bought 
*'  this  house  at  last  ;**  upon  which  her  husband  adde^ 
^  Yeis  she  has ;  and  with  her  own  money •'^ 

■ 

The  efiect  of  the  Defendant's  evidence  was,  that  die 
liusband  was  a  man  of  considerable  substance ;  atid  that 
'he  bad  reeeiv^d  700/.  upon  hid  marriage,  besides  die 
1000/.  that  was  settled ;  and.  that  the  Plaintiff  had  de- 
clared, she  had  a  claim  upon  the  Bank  at  Worcester  for 
•660/.  of  her  money. 


[  •514  ] 


Mr.  Richards  and  Mr.  Wooddeson,  for  the  Plaintift 
First,  the  Flwitiff  insists,  she  is  to  be  an  incumbrancer 
upon  the  estate,  bought  with  her  money.  la  lyeacon  n 
Smith {S5)  the  evidence  was  much  slighter  than  in  dui 
^  case ;  and  Lord  Hardwicke  says,  many  cases  have  gone 
upon  strong  presumption  only;  throwing  upon  the  odier 
side  the  proof,  that  the  husband  did  not  intend,  diat 
the  estate  should  be  bound.  Lechmere  v.  L€ehmere(86)f 
Sotoden  v.  Sowden  ( 87 ),  establish  the  principle.  The  cask 
o£  Perry  v.  Phelips  (88)  was  the  case  of  a  trustee  under 
a  Will ;  not  bound  by  any  covenant. 

(86)  ft  Aik.  B2a.  (88)  Ante,  Vol.  IV,  108. 
(88)  Fw.  80.                   '          Post,  Vol.  XVir,i73.    J^wi- 

(87)  1  Bro.  C.  a  68a.  tan  v.  Davitt,  XVIII,  498. 


CASES  IN  CHANCERY.  514 

2(lly,  The  Haintiff  insists  upon  her  right,  as  a  spc-  1306. 

Cialty  creditor.      If  the  instrument  is  under  seal,  cove-  Lbncu 
nant  lies;  and  the  words  are  not  material:    2  Mod.  91.  v. 

Benson  v.  Benson  (89).     By  taking  the  trust  money  the  LsNCtii. 
faus]3and  has  broken  his  covenant  not  to  obstruct  her 
clisposition. 

Mr.  RomiUy  and  Mr.  Mctrtin,  for  the  Defendant. 
TJpoil  the  question,  whether  this  property  can  be  fol- 
lowed, and,  if  it  can^  whether  there  is  any  satisfactory 
Evidence,  that  this  ^um  was  laid  out  in  land,  the  cases 
cited  do  not  apply ;  for  there  was  no  obligation  upon  the 
kusband  to  lay  out  money  in  land.  He  was  to  have 
nothing  to  do  with  the  disposition  of  the  money^  or  the 
inode,  in  which  it  was  to  be  lard  out.  A  trust  cannot  cour 
sistently  with  the  Statute  of  Frauds  (90)  be  raised  upon 
the  evidence  of  Mrs.  Pedley,  the  trustee.  The  release 
to  her  is  a  suspicious  transaction.  She  is  answerable  in 
the  first  place  for  the  whole  of  the  Plaintiff's  demand. 
This  property,  settled  to  the  separate  use  of  the  wife^ 
and  given  up  by  the  trustee  to  the  husband,  cannot  be 
considered  the  property  of  another  person  in  his  hands"; 
so  as  to  bring  it  within  the  rule,  that  an  estate  bought 
with  money,  ^arly  belonging  to  another  person,  shall 
be  a  (rust.  This  money  has  no  ear  mark.  The  case 
♦  cannot  be  brought  within  the  principle  o{  Leehmere  v.  [  ^515'] 
'Lechmere {91),  and  Sowden  v.  Sou>den{9^).  Then,  upon 
'the  evidence,  the  transaction  is  nothing  like  a  deposit 
t>f  deeds,  as  a  security  to  the  Plaintiff. 

The  Master  of  the  Rolls  upon  the  other  questiofi 
•topped  the  Counsel  for  the  Defendant ;  observing,  tliat 
<there  was  no  colour  for  considering  the  Plaintiff  a  spe- 
cialty 

(89)  IP.  m//.  130.  (91)  For.  80. 

^    (90)  Stat.  29  Car.  II,  c.  3.  (92)  i  Bro.  C.  C.  682. 
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cialty  creditor:  the  husband,  having  received  the  tnisf 
money,  must  replace  it;  but  not  upon  the  footing  of  any 
covenant 

Mr.  Richards,  in  Reply. 
Thifi  money  could  not  be  given  by  the  wife  to  her  hi»- 
band ;  or  be  received  by  any  one,  with  notice  of  the 
settlement,  discharged  of  the  trusts;  Being  a  trust  by 
operation  of  law,  the  Statute  of  Frauds  (93)  is  no  objec- 
tion.   This  is  within  the  covenant  of  the  husband  an 

I 

obstruction.  As  to  the  other  part  of  the  case»  it  u 
within  the  spirit,  if  not  the  letter,  of  the  cases,  that 
where  a  person  is  under  an  engagement  to  lay  out  money 
in  the  purchase  of  land,  and  he  makes  a  purchase,  the 
presumption  is,  that  it  is  made  in  pursuance  of  that 
engagement. 

■ 

7%r  Master  qf  the  Rolls. 
I  wish  to  look  into  tiie  Renter's  Book  as  to  the  ease 
of  Wilson  V.  Foreman  {94fy^  which  must,  I  think,  be  Im^, 
perfectly  reported.  There  must  have  been  some  inter- 
mediate facts,  connecting  the  purchase  with  the  tmst 
money. 


[616] 
March  Vdth. 


The  Master  of  the  Rolls. 
The  principal  object  of  this  bill  is  to  establish  the 
Plaintiff^s  claim  to  a  specific  lien  upon  houses,  pur- 
chased by  her  husband:  or,  at  least,  that  she  maybe 
declared  a  specialty  creditor  in  respect  of  the  trust  mo- 
ney, received  by  him  from  the  acting  trustee  in  her 
marriage  settlement.  The  claim  of  a  Uen  is  made  upon 
two  grounds:  1st,  a  presumption,  which,  it.  is  said, 
ought  to  be  made,  that  the  husband  made  the  pur- 
chases for  the  purposes  of  the  settlement:  next^  upon 

the 


(03)  SUt.  29  Car.  II,  c.  3. 


(94)  2  Dick.  593. 
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made  with  the  trust  money.  Upon  the  first  point  seve- 
ral cases  have  been  cited ;  which  have  determined,  that, 
where  a  husband,  bound  by  covenant  to  purchase  and  Lenci^. 
•settle  land,  purchase  lands,  but  does  not  settle  them, 
^e  is  presumed  to  have  made  the  purchase  for  the  pur- 
poses of  the  settlement.  But  those  cases  do  not  appear 
to  me  to  have  any  direct  appUcation;  for  in  all  of  them 
land  was  to  be  purchased ;  and  in  all  but  one  the  hus- 
band had  bound  himself  to  make  the  purchase.  .  That  one 
is  Sowden  v.  Sou)den{d5)\-  in  which  the  husband  was 
not  to  make  the  purchase ;  but  the  trustees  with  his 
consent:  the  husband  never  paid  the  money  to  them; 
so  as  to  enable  them  to  purchase :  but  he  made  a  pur- 
^ase  himself;  and  Lord  Kenyan  held  that  within  the 
principle,  upon  which  the  presumption  had  in  other 
cases  been  raised.  But  here  there  is,  not  only  no  cove- 
nant by  the  husband  to  purchase  land,  but  no  stipula- 
tion in  the  settlement,  that  land  shall  be  purchased: 
there  is  only  a  proviso,  that  the  trustees  may,  if  they 
think  fit,  invest  the  money  in  land ;  and  that  two  with 
:  the  consent,  not  of  the  husband,  but  of  the  wife  alone. 
So,  without  inquiring  into  the  sufficiency  of  the  ground, 
*  upon  which  that  presumption  has  i^  other  cases  been  [  ^517  ] 
raised,  it  is  enough  to  say, '  there  is  no  ground  for  it  in 
this  case. 

Then,  as  to  the  other  ground,  that  the  purchase  was 
Blade  with  the  trust  money,  all  depends  upon  the  .proof 
.  of  the  fact ;  for,  whatever  doubts  may  have  been  for- 
merly entertained  upon  this  subject,  it  is  now  settled, 
that  money  may  in  this  manner  be  followed  into  the 
land,  in  )vhich  it  is  invested ;  and  a  claim  of  this  sort 
may  be  supported  by  parol  evidence.  In  Lane  v.  Digh^ 
/im(  96),  though  Sir  Thomas  Clarke  declared,  that,  if  it 

was 

(95)  I  Bro.  a  C.  582.  (©6)  Amb,  409. 
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1B05,         was  res  iniegra,  he  should  have  tlibdghti  psrol  eriW^ 

.^^'^  ought  not  to  be  admitted,  yet  he  cohodred  himflelf  bomi 

^^  upon  the  determinations  of  Lord  Hdrdwiete  to  reeeifc 

■  *  Lench.       and  act  upon  such  evidence.    In  that  case  the  trustee 

had  permitted  the  husband  to  obtain  poateasioB  of  the 
money.  It  does  not  appear,  that  it  was  with  the  eoomit, 
or  even  the  knowledge,  of  the  wife.  Here  she  wis  eoa- 
senting  to  the  payment  by  the  trustee :  btit,  as  a  maniri 
woman  cannot  bind  hensSK  by  her  &kti  ^tg^reemad,  bo* 
ther  can  she  be  bound  by  acts,  which  ar^  only  evidoioe 
of  agreement.  She  is  therefoi^  not  preduded  firom  dus 
sort  of  equity  by  that  consent;  snppOsih^r  a  ground  for  it 
in  other  respects  established. 


Then,  how  is  the  fact  made  out  ?  Thete  is  no 
terial  evidence  but  that  of  the  trusted ;  wh'<6  is  made  t 
competent  witness  by  a  release.  She  swears  to  no  fi^t 
or  circumstance,  capable  of  being  investigated,  or  ooo- 
tradicted ;  but  merely  to  a  naked  declaration^  suppoied 
to  be  made  by  the  husband  himself;  adnftittidg,  that  the 
purchase  was  made  with  the  trust  money.  That  is  ib 
'  all  cases  most  unsatisiaetory  evidebce,  oto  aeooont  df  the 
[  *518  ]  *  facility,  with  which  it  may  be  fabricated,  and  the  im- 
possibility of  contradicting  it.  Besides,  the  sK^test 
mistake  or  failure  of  recollection  m^y  totally  alter  tlie 
effect  of  the  declaration.  There  are  no  coiiToborating 
circumstances,  by  any  writing  under  his  hand.  In  most 
of  the  cases  there  has  been  at  least  something  in  writ- 
ing :  some  account ;  by  which  it  appeared,  that  die  finid 
was  laid  out.  This  case  has  not  the  ciHrnmstanoey 
considered  of  weight  in  other  cases,  the  inability  of 
the  husband  to  make  the  purchase  with  odier  funds; 
which  was  reUed  upon  in  R^al  v.  Ryal  ( 97 ).  On  tke 
contrary  this  Plaintiff's  husband  was  reputed  a  man  of 

substame 


(07)  1  Aik,  59.   Stated  by      where  that  circttfflstance  sp- 
Sir    T.   Clarke^  Amb.  413 ;      pears. 
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lubfitance  before  the  marriage;  and  upon  the  c^irriag^         .^^^* 
Jie  receiYed  700/.  wjtU  his  wife;  which  was  very  nearly        Lbnch 
sufficient   to  pay  for  the  houses    purchased  after   the  v. 

inarriage.  As  to  the  first  purchase,  that  was  before  ,I**.^^Sr 
^he  marriage ;  axA  as  to  that  the  allegation  is  only^ 
that  the  debt  contracted  was  paid  off.  The  evidence  of 
jGraingert  which  is  represented  as  in  a  degree  confirming 
that  of  Mrs.  Pedley^  instead  of  elucida^ng,  involves  (he 
transaction  in  greater  obscurity;  for  it  is  not. true  ii| 
/act,  that  she  purchased  the  houses.  It  is  not  alleged^ 
.even,  that  the  purchases  were  made  by  her  agency.  The 
stories  told  by  the  two  witnesses  seem  to  tend  to  diflferr 
ent  results ;  for  the  declaration  according  to  Grainger*^ 
evidence  imports,  that  the  meaping  of  the  husband  att 
along  was  to  make  these  purchases  on  behalf  of  thp 
trust ;  which  is  the  only  sense,  in  which  the  wife  could 
be  said  to  make  the  purchase;  wfaepeos  according  to  the 
.other  witness  the  husband  never  stated  that  intention 
,to  her ;  but  alWays  stated,  that  he  had  purchased ;  only      [  \ 

telling  her,  it  was  with  the  trust  money ;  and  according 
to  her  it  seems  he  meant  the  purchase  to  be.  upofi  his 
;*own  account;  giving  his  wife  the  deeds  by  way  of      [  ^519  y 
security  for  the  money;  not  to  shew,  that  the  houses 
were  purchased  upon  her  behalf.    If  his  intention  had 
been  to  make  the  purchases  on  behalf  of  the  trust,  it 
was    strange  uniformly  to  take  the  conveyance  in  his 
own  name;  instead  of  that  of  the  trustee.     However 
she  positively  swears  as  to  each  sum,  that  }ie  said,  it  was 
.  the  trust  money.    Her  observation  to  him,  that  he  muirt 
,have  a  great  deal  of  money,  to  make  these  purchases, 
was  not  very  natural;  considering  the  fact,  before  sworp 
to,  that  she  had  paid  him  1000/. ;  and  that  he  had  re- 
ceived 700/.  upon  the  marriage.    That  observation  brings 
from  him  a  farther  declaration,  as  to  all  the  purchase^, 
,that  they  were  made  with  the  trust  money.     Upon  this 
evidence  perhaps  I  should  have  been  disposed  cither  to 
"allow  the  claim,   or  to   direct  an  inquiry:   but,  if  evi- 
dence 
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d^nce  of  this  sort  could  be  proceeded  upon^  stiaidSaag 
unsupported^  and  in  some  degree  contradicted  by  the 
circumstances,  it  ought  to  stand  wholly  uncontradicted 
by  other  evidence.  But  the  Plaintiff's  declarations  as 
to  the  money  in  the  Bank  breaks  in  entirely  upon  the 
case  made  by  Mrs.  Pedley*s  evidence ;  and  cannot  pos- 
sibly be  reconciled  with  it.  That  declaration  by  the 
Plaintiff,  that  she  had  a  claim  for  660/.  of  her  money; 
isupposed  to  be  in  the  Bank  at  Worcester,  cannot  stand 
with  the  whole  of  that  evidence;  and  I  cannot  divide 
it.  That  shews,  at  least,  that  the  whole  of  Mrs.  Pedley's 
evidence  is  too  uncertain  to  be  depended  upon.  I  should 
be  proceeding  entirely  in  the  dark,  if  after  that  I  should 
declare,  that  either  the  whole  or  a  part  of  these  houses 
was  purchased  with  the  trust  money.        * 


[  ♦520  ] 


A  case,  Wibon  v.  Foreman  (98),  occurred  to  me, 
as  stated  in  the  Report,  would  have  established  this  sort 
♦of  principle;  that,  if  a  husband  gets  into  his  posaessioD 
trust  money,  and  afterwards  purchases  a  real  estate, 
the  wife  or  trustee  will  have  a  claim  upon  that  estate 
without  shewing,  that  it  was  purchased  with  the  trust 
money,  or  for  the  purposes  of  the  trust.  That  case  is 
very  imperfectly  stated  in  the  Report  The  fact  wa^ 
that  money  was  settled  for  the  purpose  of  being  laid  ou^ 
as  soon  as  conveniently  might  be  after  the  marriage,  iii 
a  convenient  purchase,  with  the  consent  of  the  husband 
and  wife  or  the  survivor :  in  the  mean  time  to  be  placed 
in  the  funds.  The  executor  of  the  sundving  trustee 
gave  a  Power  of  Attorney  to  the  husband ;  who  add 
out  the  stock;  and  got  the  money.  The  circumstance 
of  the  bond  does  not  appear.  Soon  afterwards  he  pur* 
chased  an  estate  in  Kent;  and  took  a  conveyance  to  a 
trustee.  He  also  purchased  an  estate  in  Yorkshire ;  and 
took  that  to  himself  and  his  heirs.    The  claim  of  the 


(08)  2  Dick.  503, 


CASES  IN  chancery: 


520 


wife  was  upon  that  estate  in  Yorkshire.  A  reference 
was  directed  by  Lord  T^urlow,  to  inquire,  whether  the 
estate  was  purchased  with  part  of  the  trust  money, 
with  an  intention  to  settle  the  same,  pursuant  to  the 
marriage  articles:  not  only,  whether  it  was  purchased 
with  the  trust  money.  There  was  evidence  ui  writing 
as  to  both  points ;  for  the  husband  after  the  {Agreement 
wrote  to  a  Solicitor;  desiring  him  to  inspect  the  title; 
as  the  purchase  was  to  be  made  with  money  settled  upon 
his  wife ;  desiring  to  have  Counsel's  advice ;  that  she 
may  be  satisfied.  In  another  letter  he  said^  he  should 
make  the  purchase ;  and  vest  the  estate  in  trustees  as 
soon  as  possible  afterwards.  There  was  also  parol  evi- 
dence of  his  intention  to  convey  upon  the  trusts  of  the 
settlement.  TKerefore  the  Report  was^  that  the  hus- 
band purchased  with  part  of  the  trust  money,  with  the 
intention  to  convey  according  to  the  articles.  That  case 
therefore  is  not  an  authority,  for  what  is  contended  by 
the  Plaindfi: 
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The  only  remaining  point  is,  whether  the  Plaintiff  can 
be  considered  a  specialty  creditor.  Upon  what  ground? 
It  is  said,  there  is  a  covenant  by  the  husband  to  this 
effect;  that  he  would  not  obstruct  such  direction,  appoint- 
ment, or  disposition,  as  the  wife  should  make  under  her 
power;  but  that  he,  his  executors,  &c.  would  do  any 
act.  to  enable  her  thereunto,  &c.  Whether  it  was  neces- 
sary, or  not,  is  immaterial.  The  only  professed  object 
was  to  prevent  his  interfering  with  the  power,  given  to 
her.  But  it  is  said,  if  I  do  not  restore  this  to  the  trustee, 
the  Plaintiff  is  obstructed ;  for  there  is  nothing  to  dis- 
pose of.  True :  but  that  is  wresting  the  covenant  alto- 
gether firom  the  purpose,  that  was  in  view ;  to  apply  it 
'to  a  case,  not  at  all  foreseen;  to  make  it  amount  to  a 
covenant,  that,  if  he  borrowed  the  money,  he  would 
repay  it.  It  might  as  well  be  said,  that  the  preliminary 
covenant  in  this  and  every  settlement,  that  the  trustee 

ifliall 
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fhaH  stand  possessed  upon  the  trusts  after  mentioned^ 
inrould  have  that  effect.  That  would  be  wresting  the 
covenant  altogether  from  its  natural  meaning  tod  true 
.purport  and  object. 


The  bill,  so  far  as  it  ought  to  establish  a  lien,  or, 
that  the  Plaintiff  should  be  considered  a  specialty  ere- 
ditor,  was  dismissed  (99).  Her  right  to  free  bench  was 
admitted. 

(99)  Lewii  T.  JUadocks,  poftt»  Vol.  XV|I,  48.  1 JUI  4r 
Seat.  2». 


[  522] 

1805. 
March  Wth, 

20th. 
Ante,  Vol.  IX, 

399. 
Bequest,  in 
trust  for  such 
objects  of  be- 
Dcvolence  aQcl 
liberality  as 
the  trustee  in 
his  own  dis- 
cretion shall 
most  approve, 
cannot  be  sap-- 
ported  as  a 
charitable  le- 
gacy;  and  is 
therefore  a 
trust  for  the 
next  of  kin. 


MORICE  V.  The  BISHOP  of  DURHAM. 

nnmS  cause  came  on  upon  an  appeal  by  thje  Defending 
the  Bishop  of  Durham,    from  the  decree  of  the 
Mast^  of  tike  RoUs  ( 100). 

Mr.  Bichards  and  Mr.  Martin,  in  support  of  the 
AppeaL 
The  whole  interest  in  this  property  is  givea  to  the 
Bishop  oi Durham,  as  a  legatee:  not  merely  by  the  ap- 
pointment of  him,  as  executor.  The  question  may  be 
conudered  in  two  points  of  view ;  either  of  which  wiD 
sustain  this  disposition,  at  least  as  agwist  the  utxt  of 
kin :  1st,  as  a  good  bequest  to  Charity:  if  not,  9d\yt  the 
Bishop  has  a  right  fairiy  to  avail  himself  of  it,  to  cany 
into  execution  the  Uberal  and  benevolent  intention  of 
the  testatrix  by  a  disposition  among  such  objects  as  he 
may  think  answer  the  description ;  disclainnng  the  appli- 
cation of  any  part  of  the  property  to  his  own  use. 

If 


(LOO)  Reported  ante,  Vol.  IX,  300 ;  see  the  note,  400. 
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*  If  this  is  a  bequest  to  Charity,  die  generality  of  the.         1805« 
description  will  not  affect  the  disposition \  and  if  that  is       %m^^^^ 
the  object,  it  is  hot  necessary  to  point  out  any  particular  f,^ 
Charity.     Charity,  in  the  abstract,  is  a  very  difficult  con-  The  Bishop  of 
sideration.    In  our  Law  the  s^se  of  that  word  is  almost     I'UKHAII* 
as  extendiTe  as   that,    in  which  it  is  used  by  general 

authors.  *  The  Statute  of  Elizabeth  ( 1 )  embrace^  a  great 

variety  of  objects,  that  do  not  properly  come  within  the 

ordinary  Ineaning  of  the  word  '* charity;''  but  fall  under 

the  description  of  "  liberality,'*  in  its  usual  sense ;  as 

Repairs  of  bridges,  ports,  &c.     Money,  directed  to  be  ap«  -   <. 

plied  to  such  objects,  if  not  prevented  by  the  Statute  of 

-Geo.  U(S),  would  be  appUed  in  this  Courts  as  a  disposition 

*  to  Charity.     Though  clearly  not  within  the  ordinary.      [  *53S  ] 
signification,  it  answers  the  description  of  Charity,  con- 
nected with  Uberality.     It  is  difficult  to  consider  a  gift 

to  the  poor  of  a  parish  as  charity ;  for,  as  the  Law  is 
now  constituted,  that  is  a  gift  in  ease  of  the  land-owners 
of  the  parish ;  die  tenant  paying  so  much  less  rent  in 
proportion  to  the  poor-rates  and  the  other  taxes.  These 
words  are  equivalent  to  "  charity,"  in  the  legal  accepta* 
^n.  The  authorities  have  established  many  objects, 
as  charitable,  which  jBire  not  within  the  Statute  of  Etissa" 
beth  (3);  as  the  establishment  of  a  Jesuba(4),  an  ille- 
.gal  establishment,  upon  a  supposed  general  charitable 
intention ;  so,  the  establishment  of  the  Tancred  student^ 
and  the  Setoman  prizes,  the  di^osition  in  Haw^e  v, 
.CIi£y}man{5)  for  beautifying  the  city  of  £a^^,  are  not 
■  within  the  Statute;  and,  though  Uberal,. cannot  be  de-^ 
•scribed  as  charitable,  objects,  in  the  strict  sense.  But, 
upon  the  authorities  almost  every  thing,  from  which  the 
-public  derive  benefit,  may.  be  considered  a  charity, 
Suppose,  the  testatrix  had  expressed  the  object  of  pro- 
moting 

.     (1)  Stab  43  £l».  c.  4.  (4)  De  Costa  v.  De  Pat. 

.   (2)  Stat,  b  Ceo.  il,  c.  30.        Amb.  223. 
(3)  Stat,  43  «i>.  c.  4.  (&)  AMto,  Vol.  IV.  542. 
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1805.         moting*  erudition  and  sdence:  various  obj^ts  might  lae 

MorTcb       suggested;  as  the  increase  of  Fellowships^    the  British 

V.  Museum^  &c.     Why  should  such  dispositions   be  di»-- 

tht  Bishop  of  couraged  ?    Lord  Chief  Justice  JVihnat  in*  his  argament 

Durham,      upon  the  case  of  Dotomi^  College  (6)  speaks   of  the 

advancement  of  useful  learning  and  science  as  a  meri^ 
torious  object. 

•  .  -  • 

The  case  upon  Mr.  jBrarffcy*s  Will  (7)  may  be  oonsi*' 
d^red  as-bearing  hard  upon  this  question;  as  that  dis-- 
[  ^524  ]      *  position  might  perhaps  in  some  respects  be  construed 

Charity.  That  case,  though  frequently  cited,  has  not 
been  mentioned. with  great  respect  by  any  Judge:  nor 
was  it  satisfactory  to  the  Bar.  Upon  all  the  cases  upon 
charity,  which  were  stated  by  your  Lordship  in  Mog" 
gridge  v.  ThacJcwell  {S)^  that  must  be  considered  a  single 
case,  not  confirmed  byanydther;  and,  not  merely  un- 
supported, but  contradicted  by  most.  There  was  not 
more  difficulty  in  arranging  that  design  than  the  nussioa 
to  America  and  several  others.  The  dii^linction  between 
this  case  and  Moggridge  v.  ThackvoeU  is,.. that  in  this 
instance  the  -person,  in  whom  the  confidence  is  placed, 
is  living ;  and  can  execute  the  trust  y 

In  considering  the  terms  used  iii  this  Will,  ''benevo- 
'^lence"  is  that  sort  of  good-will,  peculiarly  intended 
by  *^  charity :  **  especially  if  it  is  collected  from  the  Sta- 
tute 6{  Elizabeth  (9):  but  whether  in  the  extended,  or 
the  confined,  sense,  ''  benevolence  "  has  at  least  the  same 

latitude; 

(&)  The  Attorney  Getieral         (7)  Brawn  v.  Yeall,  stated 

V.  Lady  Downing^    Wibn.  1.  ante,  Vol.  VII,   60,    in  the 

Amb.  550,  571.     The  Attar-  note   to  Maggridgt  v.  Tkack- 

ney  General  v,  Bowyer,  ante,  ire//. 

Vol.  111,7  i 4.    V,300.    ne         (8)    3  -Bro.   C;   C.     517. 

AUamey   General   v.    Vigor,  Ante,  Vol.  I,  464.  VII,  W. 
VIII^  250.  (9)  SUt.  43  Eliz.  c.  4. 
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latitude;  and  b  in  truth  only  charity,    in  an  enlarged         1805. 
sense.    Dr.  Johnson  defines  ''  benevole^ice  "  to  be  charity 


done  or  given.     The  term  '^  liberality  "  is  certainly  more  ^ 

loose ;  but  in  the  sense,  in  which  it  is  used  here,  coupled  The  Bishop  oif 
with  aword^  clearly  importing  Charit;y,  in  a  Will,  re<*     Durham. 
posing  this   high    trust  in  the  Bishop  of  Durham,    it 
cannot  be  referred  to  such  subjects,  as  it  waa  in  th^  ar- 
gument at  the  Hotti:  horse-racings  &c.     Suppose  the 
words  were  '' liberaUty  and  charitable  purposes;"   the 
construction  must  have  been  a  liberal  application  to  such    . 
charitable  purposes  as  the  executor  should  think  fit; 
extending  it  beyond  the  constrained  sense  of  charity. 
There  are  many  most  proper  and  legitimate  objects  of 
that  benevolent  and  liberal  charity,  in  the  enlarged  sense, 
received  by  the  Law  o£  England;  though  not  within  th^ 
"^  confined  sense.    But  if  "  Uberality''  is  to  be  considered      [  ^525  ] 
as  totally  distinct  from   "charity,"  yet  "benevolence" 
intimates,  that  to  some  extent  objects  of  charity  are  in-^ 
tended.    The  true  construction  is  charitable  objects,  exr 
tended  by  the  effect  of  the  other  word. 
* 

If  the  decree  is  right  in  this  respect,  then  the  Bishop 
13  himself  the  legatee ;  disclaiming  however  any  inten- 
tion of;  appUcation  to  private  purposes  of  hia  own.  This 
-point  was  not.  much  touched  at  the  Rolls.  If  personal 
property  is  bequeathed  to  a  person,  with  a  request,  that 
he  will  at  his  death  bequeath  it  among  the  relations  of 
the  original,  testator,  that  is  now  clearly  established  to  be 
a .  trust, .  upon  Pierson  v..  Garnett  ( 10 ),  ■  and  many  other 
cases.  But,  supposing  the  objects  were  not  certain,  and 
could  not  be  defined,  the  legatee  would  be  entitled  for 
his  own  use.  If  the.  bequest  was  to  the  Bishop,  to  dis- 
tribute to  such  objects  as  his  disposition  should  sug- 
gest 


(10)  2  Bro.  C.  a  38,  220.      3Ialim  v.  Keighley,  II,  333, 
See  ante.  Vol.  VIII,    380.      029,  and  the  note,  I,  272. 
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IHOIL         gest  to  hxn/^ :  the  otijects  not  being  defined,  lie  most  tike 

^jT^^         tbe  property  himself.     This  Will  makes  a  coasideisUt 

9,  provision  for  the  next  of  kin. 

Hie  Bishop  of  .  .  ,  «         . 

Durham.  xhe  Attimiey-General  and  Mr.  Mitfori,  agmiBst  the 

Decree. 
"  Tke  Attomey-General  stated,  that  be  appeared  off* 
tiidlj  for  those,  whose  interests  the  Attorney-General 
iHigh't  to  support;  and  should  have  felt  himself  bound 
•  to  appeal,  if  the  other  Defendant  had  not  appealed^ 
tonsidering-  this  a  question  of  so  much  •  doubt,  that  ths 
first  decisibn,  at  the  RoUs,  ought  not  to  bind  it. 

This  is  a  disposition  substantially  to  charity;  and,  if 
ao,  there  is  no  such  uncertainty,  as  will  defeat  iSL    The 
[    '  only  question  could  be,  whether  the  execution  dM>uM 

[  ^5^  ]      "^be  in  this  Courts   or  by  the  King*s  Sign  Manual:  but 
•clearly,  if  it  can  be  brought  up  to  a  design  of  charity,  the 
uncertainty  of  the  particular  object  will  no^  defeat  ths 
general  purpose. .  It  is  not  necessary  to  make  uae  .of  tfa^ 
word  '^  charity,"  or  to  point  out  some  specific  object 
felling  within  the .  range  of  that  word*    Any  other  words, 
enabling  the  Court  with  a  sufficient  degree  of  certainty 
to  collect  the  intention,  are  equivalent.      It  is   not  ne- 
cessary to  name  any  individual  legatee,  if  he  is  distinctlj 
pointed   out  in  any  way;   and  '^  charity '*  is  a  legatee, 
favoured  more  than  any  other;  and  therefore  a  general 
description  is  sufficient.     It  is  moce  easy  to  say,  what 
does  not,  than  what  does,  come  within  the  descriptioQ 
-of  ''charity."    The  sense,  in  which  that  word  is  used 
in  the  Christian  religion,   is  most  comprehensive ;    com- 
^  prising  every  moral  virtue  and  duty.     The  .objects,  this 
*  Will  has  in  view,  are  objects  both  of  benevolenpe  ao^ 
^lib^rality:    the  words   restrained,   so   as  to    exclude  all 
selfish  views,  and  all  purposes  of  mere  ostentation,  par- 
ticularly those  attended  with  cruelty  :  such  a  dispositioa 
*of  the  words  in  effect  coming  nearer  the  true  nature  of 
*  '    ^  ••charity^ 
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^ctmnty.'*    Suppose,  a  itdman  Catholic  bequeathed  Mb         la05. 


personal  estate  to  his  Confessor^  to  be  disposed  of  in 
eiich  purposes  of  charity  as  he  riiould  think  proper :  it  ^^ 

t^ould  not  be  doubted^  ihnt  superstitious  uses,  which  this  The  Bishop  oP 
Court  would  not  permit,  were  intended;  as  massesy  &c.:  BoRham. 
4)ut  that  probable  object  would  not  vitiate  the  charitable 
design ;  and  the  effect  would  be,  that  the  Court  would 
superintend  the  disposition,  and  not  destroy  it.  If  the 
word  ''liberality**  is  not  to  be  limited,  so  as  to  pre- 
vent an  extravagant  construction,  the  word  "  benevo- 
**  lence  **  is  sufficiently  large  to  signify  "  charity  ;**  and, 
if  that  is  one  of  ihe  objects,  it  shaH  not  be  defeated 
hj  being  coupled  with  another.  At  least  under  the  word 
^'  benevolence*'  the  bequest  must  avail  to  some  extent; 
and  upon  the  principle  of  7%e  Aiiarney^eneral  v.  Doi^ 

*  fey  (11),  there  being  two  objects,  half  ought  to  be  given      [  ^5S7  ] 
Jx>  one ;  and  half  to  the  other. 

Mr.  RokiUy,  Mr.  BeUy  and  Mr.  Wingfield,  for  the 
Plaintiffs,   the  next  of  kiny  in  support  of  the 
Decree. 
^     This  residue  is  given  to  the  Bishop  of  Durham  upon 
a  trust  so  vague  and  indefinite,  that  it  cannot  be  exe- 
cuted;  and  therefore  there  ia  a  resulting  trust  for  the 
next  of  kin.    The  first  question,  wliether  this  is  a  trust, 
'  was  at  the  RoUs  taken  to  be  clear. 

The  Lord  Chancellor. 
-     If  a  testator  expressly  says,  he  gives  upon  trust,  and 
'says  no  more,  it  has  been  long  established,  that  the  nett 
'  of  kin  win  take.     Then,  if  he  proceeds  to  express  the 

*  trust,  but  does  not  sufficiently  express  it,  or  expresses 
"a  trust,  that  cannot  be  executed,  it  is  exactly  the  tonle 
"as  if  he  had  said,  he  gave  upon  trust,  and  stopped  there ; 


(11)  4Fi».  485.  2  Eq.  Ca.      gister's  Book,  ante, Vol.  VII, 
4^  W4.,  Stated  from  the  Re-      58,  io  .the  note. 
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1805.        lU  ill  The  Bishop  of  Cloyne  v.  Yorn^  ( 12  ).     There  k  no 

^^"^  difficulty  upon  that.     In  Pierson  ▼.  Gamett  (  13  )  and  die 

^^  other  cases  ot*  that  sort^  the  question  was,  whether  the 

.The  Bishop  of  testator  had  said,  he  gave  upon  trust;  and  the  dedsioo 

Durham,      was,  that  he  had;   as  the  object  and  the  subject  were 

sufficiently  described:  but,  if  he  had  used  the  word 
^*  trust/'  there  could  be  no  doubt,  the  Court  must  ha?e 
held,  that  he  meant  trust* 

-     '     *  < 

For  the  Plaintiffi. 

Then,  upon  the  second  question,  die  nature  of  die 

trust:  it  must  be  admitted,    that  if  the  bequest  is  in 

trust  for  charity,  it  is  no  objection,  that  the   charitj 

[  ^528  ]      ^is  not  particularly  defined:  neither  is  it  necessary,  diat 

the  testator  should  use  the  word  "  charity.**  The  ques- 
tion always  is,  whether  he  has  given*  to  a  charity ;  and 
therefore  in  this  case  it  must'  be,  what  is  the  meamng 
in  a  Court  of  Justice  of  these  two  words;  which,  as 
there  is  no  decision  upon  it,  is  a  quesdon  rathef^of  phi* 
lology^  than  of  law.  It  is  said,  the  word  ''  charity" 
has  a  most  enlarged  sense ;  considered,  as  it  is  used  in 
the  Gospel,  as  comprehending  every  virtuous  affisctioDy 
.  of  which  the  mind  is  capable.  But  that  is  not  the  cod- 
struction  put  upon  it  in  this  Court;  the  sense,  in  whidi 
your  Lordship  is  to  consider  it,  and  in  which  it  is  used 
by  mankind  in  general.  Dr.  Johnson  does  not  say,  *'  be- 
"  nevolence"  is  synonimous  with  "charity."  He  states 
four  senses,  in  which  the  word  is  used :  "  disposition  to 
'^  do  good :  kjndness :  charity :  good-will."  ''  Charity**  is 
only  one  of  the  senses,  in  which  he  states  this  word  to 
be  used  by  good  authors.  A  large  establishment,  pro- 
vided by  a  Peer  for  his  son  upon  marriage,  is  an  act 
of  benevolence,  not  charity.  If  a  son  sh^ws  his  grati- 
tude to  his  father  by  kindness,  attention  to  him  in  dck- 
ness,  by  relieving  hb  difficulties,  that  is  benevolence ;  not 

charity,  in  the  common  use  of  that  word. 

But 

(12)  2  Vet.  01.  (13)  2  Broi  C.  C.  38, 226. 
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B.ut  it  is  a  new  rule  of  criticism,    that  a  subsequent  1805. 

word,  of  more  extensive  signification,  shall  not  enlarge       tJT'^^ 
a  preceding,  more  limited,  word ;  but,  that  the  sense  of  .  ^^ 

the  latter  shall  be  confined  by  the  former.  Dr.  Johnson^s  -The  Bishop  of 
statement  upon  the  word  "liberaUty"  and  his  example  Durham. 
are -taken  firom  Shakespeare.  .  That  word  in  English  has 
precisely  the  same  sense  as  the  Zro/m  word*  There  are 
some  definitions  of  that  word  in  Latin;  and  Dr.  Johnson 
had  that  ip  view,  when  giving  the  definition  by  the 
word  '' muni^cence. "  Cicero  has  the  ifoUowing  pas- 
sages: 

**  ( 14)  Justitia et  huic  conjuncta  beneficientia,       [  529  ] 

"  quam  eandem  yel  benignitatem  vel  liberalitatem  appel- 
"  lari'licet." 


it 
€( 
it 


(15)  Peinceps(ut  erat  propositum)  de  beneficienti& 
ac  liberalitate  dicatur:  qu&  quidem  nihil  est  natune 
hominis  accommodatius ;  sed  habet  multas  cautiones. 
*^  Yidendum  est  enim  primum,  ne  obsit  benignitas  &  iis 
**  ipsisi  quibus  benignd  videbitur'  fieri,  et  ceteris :  de- 
**  inde  ne  major  benignitas  sit  quam  facultates :  tum  ut 
**  pro  dignitate  cuique  tribuatur.  Id  enim  est  justitse 
**  fundamentuin ;  ad  quam  haec  referenda  sUnt  omnia. 
*^  Nam  et  qui  gratificantur  cuipiam  guod  obsit  ilU,  cui 
**  prodesse  velle  videantur,  non  benefici,  neque  libera- 
**  les,  sed  pemiciosi  assentatores  judicandi  sunt ;  et 
**  qui  aliis  nocent,  ut  in  alios  liberales  sint,  in  eadiem 
'^  sunt  injustitia,  ut  si  in  suam  rem  aliena  conver- 
"tant." 

•     In  another  part  (16),  he  describes  the  different  kinds 

of  liberality.     The  one,  he  says,  may  be  called  prodigal : 

the  other  liberal. 

**  Prodigi, 

I 

(14)    Cic.  dc  Off.   Lib.  I.        .  (15)  Ibid.  Sec.  14. 
Sec.  8.  (16)  Ibid.  Lib.  11.  Sec.  16. 

Vol.  X.  L  L 
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180$.  **  Prod^  qui  epvdb  et  viscerationibus  c 


''  mimeribus,  ludonim  venationumque  apparatu  pecoiMB 

I,.  ''  profundudt  in  e^  res^  quarum  memoriam  aut  breTai 

The  Biflbop  gf  "  aut  nullam  Qmnino  sunt  relicturi :  liberales  autem  qui 

Durham.     .t€  g^jg  fecuttatibus  aut  captos  a  proedonibuB  rediiiiiuit»  aut 

^  aeg  alienum  auseipiuut  amicorum,  aut  in  filiaiusi  ooDo- 
"  catione  adjuvant,  aut  opitulautmri  vel  ia  re  qucraida 
"  vel  augenda." 

[  530  ]  ^u^>  though  he  statea  th^t  to  be  hia  opimon,  he  aajir 

other  philosophers  have  differed  firom  him ;  and,  notioDg 
the  opinion  of  Theophrastus,  proceeds  thus  r 


§€ 


**  M3ii  autem  ille  Auctus  Liberalitatia,  eujua  paaca 
exempla  posoi,  muHo  et  major  videtur  et  certiar.'* 


He  xpust,  thereforei  have  understood  those  to  be  in- 
stances of  liberality,  but  not  in  so  eertaua  a  sense  as  he 
has  given.^ 


There  are  authorities  in  the  Jl^ngGsh 


is  not  accurately  desenbed  in  any  English  mthat.  Ood, 
of  great  authority,  Dr.  Poky  ( 17 ),  after  descrihii^  the 
different  species  of  charity,  proceeds  thus  i 


Cf 
fC 


Having  thus  described  several  different  ezertioas  ef 
charity,  it  may  not  be  improper  to  take  notice  of  a  spe- 
cies of  liberality,  which  is  not  charity  in  any  s^nse  of  ibe 
*^  word:  I  mean  the  giving  of  entertainmenta  or  liquor  ftr 
"  the  sake  of  popularity:  or  the  rewardii^g,  treatimg,.  •■' 
'^  maintaining,  the  companions  of  our  diversions;  ss 
**  hunters,  shooters,  fishers,  and  the  Uke.  I  do  not  siy, 
"  that  this  is  criminal:  I  only  say,  that  it  ia  not  chan>; 
*'  and  that  we  are  not  to  suppose,  because  we  give,  aal 
*'  give  to  the  poor,  that  it  will  stand  in  the  phu»,  or 

*'  supersede 

(17)  1  Pal  Mar.  PkU.  2M. 
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^  supersede  die  obligation,  or  more  meritorious  and  dis-        1806» 


**  interested  bounty/'  .  ^jT^^^ 

That  sbews  the  proper  use  of  '/  liberaKty,"  as  con-  The  Bishop  of 
tradistinguished  firom  "  charity.*'  The  words  there-  DvKHABit 
fore  are  not  sjmonymous.  But  the  testatrix,  selecting 
the  former  word,  and  anxiously  avoiding  the  latter, 
must  have  meant  something  very  different  from  **  cha- 
"♦rity."  The  meaning  of"  Hberality"  is  so  exten-  [  •531  ] 
sive,  that  it  is  impossible  to  define  it.  Upo9  that  very 
groimd  this  disposition  is  void;  and  for  that  very  reason 
the  Court  cannot  compel  the  executor  to  perform  the 
trust;  or  ascertain,  when  thore  is  a  breach.  There 
are  various  instances  of  UberaUty,  that  cannot  be  de- 
scribed as  charity:  the  estabUshment  of  a  Cabinet  of 
Natural  History,  Anatomical  Exhibitions,  Galleries  of 
Pictures,  to  be  open  to  the  public:  a  legacy  to  the 
African  Society,  for  acquiring  inibrmation  in  the  interior 
of  ^rtca,  to  contribute  to  raise,  the  degraded  state  of 
society  in  that  part  of  the  world:  all  these  are  in«> 
stances  of  liberality;  but  not  charity.  The  instances, 
mentioned  at  the  Rolls,  were  mentioned  only  for  the 
purpose  of  shewing,  that  the  sense  of  "  hberality"  is 
so  vague,  that  it  vari^  with  the  fashion  of  the  time. 
Exhibitions  of  combats  by  gladiators  and  wild  beasts 
were  once  considered  as  within  •  that  description.  The 
passage  in  Cicero,  and  that,  cited  by  Lord  Chief  Jus- 
tice Wilmot  {18)  from  the  Digest (19),  shew,  they  were 
so  considered  by  philosophers  of  gre^t  name.  It  must 
depend  much  upon  the  person  .to  make  the  distribution; 
and  though  an  improper  application  by  the  Bishop  can** 
not  be  supposed,  there  can  be  no  security  against  the 
disposition  of  the  heir.  The  legislature  of  this  coun- 
try once   thought,   that  the  establishment  of  pria^s  for 

• 

running  horses  was  an  object  of  hberaUty;  and  at  this 

tim^ 

(18)  Wilm.  5a.  (10)  Dig.  33.    TiL  2. 

LL2 


w. 
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10O&i  time  objects  might  perhaps  be  selected,  havings  in  the 

ju^"^  opinion  of  many  the  most  pernicious  tendency.     Some 

9,  of  the  objectsy  that  have  been  mentioned  on  the  other 

The  Bishop  of  side  as  objects  of  charity,  are  not  so;  but  are  prox>er 

Durham.      objects  of  liberality  ^  and  of  that  nature  would  be  an 

application  of  this  property  to  the  Plaintiff^  a  cl^gy- 

man  with  a  large  £EuniIy ;  which  could  not  come  under 

[  *  532  ]       *  the  description  of   charity ;   according   to  Moggridge 

v.  ThackweU;  where  an  application  of  very  large  pro- 
perty among  the  relations  of  the  testatrix,  in  moderate, 
but  not  indigent,  circumstances.  Lord  Ros^lyn,  with 
great .  approbation,  and  a  strong  wish  to  support  that 
plan,  thought  impossible,  as  not  within  any  sense  cha- 
rity. 

There  are  four  objects,  within  CHve  of  which  all  ctxs^ 
rity,  to  be  administered  ia  this  Court,  must  fall:    Is^ 
relief  of  the  indigent;   in  various  ways:   money:    pro- 
visions :  education :  medical  assistance  *r  &c. :   2dly,  the 
advancement  of  learning :  3dly,  the  advancement  of  reli- 
gion; and,  4thly,  which  is  the  most  difficult,  the  advance- 
ment of  objects  of  general  public  utility.     A  just  applica- 
tion of  this  property  within  the  meaning  of  this  testatrix 
will  not  fail  within  any  of  thosje  objects ;  for  instance, 
assisting  indiriduals,  not  in  a  state  of  indigence,  but  pos- 
sessing the  comfort^  of  life,  is  liberality;  but  not  charity 
in  any  of  those  senses^    The  object  in  Hawse  v.  Chof 
fnan(20)  was  established,  not  as  charity,  but  as  being 
clear^    and  defined,  and  not  illegal;    and    so   the   ob- 
ject of  estaUishing  cabinets  of  coins,  medals,  &c.  to  be 
open  to  the  public,  would    not  be  liable  to  objection. 
The  objection  in  this  instance  is,  not,  that  this  is  illegal, 
but,  that  it  is  so  vague  and  uncertain,  that  it  cannot  be 
carried  into  execution.      Suppose,  «the  trustee  was   to 
divert  the  property  to  some  of  those  doubtful  purposes, 
which  have  been  alluded  to :  is  the  Court  to  direct  an 

inquiry; 
(20)  Ante,  Vol.  IV,  542, 
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inqniry;    and  what  is  to  be  the  criterion?    It   is  not  1805. 

very  easy  to  determine,  where  "  generous  profusion/'  ac-       Morice 
cording  to  Dr.  Johnson'^  definition,  ends,  and  prodigality  v. 

begins.  The  Bishop  of 

I>U|ft|IAM; 

hi  Brown  v.  YeaU{9\)  the  object  was  held  so  vague,        \.  588  ] 
that  it  could  not  be  executed :  not,  that  the  distribution 
of  such  books  as  were  in  the  view  of  that  testator  was 
a  vague  object :  but  the  mode  was  not  pointed  out.     It 
was  thrown  entirely  upon  the  Court  of  Chancery  to  say, 
who  were  the  persons,  what  the  books,  and  what  the  * 
manner  of  distribution.     Though  the  general  object  wa» 
pointed  out,   yet  its  nature  was  vague  and  uncertain. 
No  case  has  yet  overturned  that  decision;  and  it  goes 
infinitely  beyond  this,  case:  the  object  in  Mr. Bradley's 
Will  being  much   more  specific.    The  object  in  Tbtnt- 
ley  y.Bedwell  (22),  independent  of  the  objection  .upon 
the  Statute  (23),  would  have  been  good,  but  for  its  vague* 
ness  and   uncertainty;  which  was  the  principal  ground. 
In  Gwynn  v.  Cordon,  in  the  Court  of  Exchequer  a  few 
years  ago,  a  sum  of  money  wals  given  by  Will,  to  be  em- 
ployed in  giviilg  Prizes  by  the  President  of  the  Royal 
Academy  ibr  the  best  examples  of  the  Fine  Arts,  Sculp- 
ture and  Painting,  or  one  of  them;  but  it  was  expressed 
in  so  vague  a  way,  that  the  Court  held,  it  could  not  be 
executed,  and  was  void.    The  Attorney-General  v.  W/ior" 
wood (24t),  after  the  decision  by  Lord  Hardwicke,  came 
as   Lord  Redesddle  states  in  the  note  (25)  to  Corbyn 
V.   French,    before    Lord    Northington;   who    thought 
the  disposition  not  good  as  a  charitable  bequest,  and 
declared  the  whole  void;  though  clearly  many  of  the' 
objects  were    charitable.    That  case  therefore  proves, 
that  this  cannot  be  divided;  if  liberality  cannot  be  con-t 

strued 

(21)  Ante,  Vol.  VII,  60,  n.  (24)  I  Fet.  634. 

(22)  Ante,  Vol.  VI,  194.  (26)  Ante,  Vol.  IV,  434, 

(23)  Stht.:  9  Geo.  II,  c.  30. 


533 


CASES  IN  CHANCERY^ 


1805.         stmed  charity;    for  the  Court   cafwot   atc^rtaini  \km 
^^^'^  much  goes  to  one  object^  and  how  much  to  the  other* 

^^  The  word  "benevolence"  certainly  may  be  u6ed  with  m 

The  Bighop  of  view  to  charity :  but  the  other  word  seems  intended  to 
Durham;      explain  that,  and  to  prevent  misapprehension ;  shewing, 
[  ^5S4  ]      ^charity  was  not  intended;  but  something  in  a  more  en- 
larged s^ise; 


A  Charity, 
bad  io  part, 
must  fail  as  to 
the  whole ;  if 
every  part  is 
connected:  as 
a  bequest  to 
educate  chil- 
dren, the  Grst 
part  of  the 
plan  being  to 
build  a  school. 


The  Lard  Chakc£llor. 
In  Brawn  v.  Yeall  Lord  Thurlaw  did  not  explain  him- 
self fully.  The  words  were  loose  enough ;  and,  I  re- 
m^nber.  Lord  TAnrlaw  said  in  the  course  of  the  argn- 
mient,  he  did  not  know,  what  books  had  a  t^kiency  a 
promote  the  happiness  of  mankind.  But,  the  testator, 
having  looked  to  virtue  and  religion,  ^ahd  connected  them 
with  the  description  of  his  purpose,  as  a  charitable  pur- 
pose, 4nd  left  the  execution  to  this  Court,  I  should  ques- 
tion, whether  he  should  not  have  been  understood  to  in- 
tend upon  the  whole  such  purpose  as  in  the  nieaning  of 
this  Court  would  be  charitable.  As  to  I%e  Attorney 
General  v.  FFi&orfoood',  '  the  charity  was  wholly  cUsap- 
pointed ;  as  every  part  was  connected ;  as  ill  the  instance 
of  a  bequest  to  educate  children;  if  one  part  of  the 
purpose  is  first  to  build  a  school  (^)« 

Mr.  Richards,  in  Reply. 
Some  of  the  objects,  pointed  out  by  CScera,  are  in  our 
law  objects  of  charity;  as  the  redemption  of  prisoners: 
the  marriage  of  poor  maidens.  There  is  nothing  in  the 
word  "  Uberality  ^  inconsistent  with  charity ;  and  "  be- 
*<  nevolence "  has  the  same  meaning.  That  species  of 
bounty,  not,  strictly  speaking,  charity,  bestowed  upon 
a  person  with  a  considerable  income  apparently,  but  a 
large  family,  and  from  circumstances  not  equal  to  bring 
up  that  family,  according  to  the  rank  he  fills  in  life,  is 

more 


(26)  Grteveg  v.  CasCy  ante.  Vol.  I,  548 ;  and  the  note,  554. 
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more  properly  charity  than  mere  bounty  to  the  poot,         ldo&^ 


As  to  the  terms,  used  m  Mr.  Bradley's  Will  (27),  many 
misguided  people  h^ive  lately  thought  books  of  the  most  ,,, 

itischievoufl  tendency  conducive  to  the  happiness  ot  man^  The  Bishop  of 
kind.    But  the  Court  wiB  judge  of  the  intention;  and      Dckham. 
*  if  a  good  purpose  can  be  discerned,  will  cut  down  that      [  ^535  ] 
part,  which  is  absurd  and  mischievous.    That  case  waa 
not  pressed  farther;  as  it  was  thou^t,  the  law  would 
make  the  best  disposition.    In  The  AUomey-General  ^k 
Whorwood  Aat  part,  that  was  charitable,  was  only  an 
incident;  and  followed  the  principal;   which  was  void. 
In  the  Act  of  Parliament,  giving  plates  for  racing,  the 
object  was  not  liberality,  but  the  encouragement  of  ihe 
breed  of  horses. 

7%e  Lord  CflA-KCBLLOR. 
This,  with  the  single  exception  <ii  Brown  v.  YeaU  (28), 
as  a  new  case.  The  questions  are,  1st,  Whether  a  trust 
was  intended  to  be  created  at  all?  2dly,  Whether  it 
was  effectually  created?  3dly,  If  ineffectually  created, 
whether  the  Defendant,  the  Bishop  of  Durham^  can  ac- 
•cording  to  the  decisions,  and  upon  the  authority  of  those 
decisions,  take  this  property  for  his  own  use  and  bene- 
fif.  As  to  the  last,  L  understand,  a  doubt  has  been 
ifaised  in  the  discussion  of  some  question,  bearing  ana- 
logy to  this,  in  another  Court ;  how  far  it  is  competent 
to  a  testator  to  give  to  his  friend  his  personal  estate,  to 
dpply  it  to  such  purposes  of  bounty,  not  arising  to  trust, 
as  the  testator  himself  would  have  been  likely  to  apply 
it  to.  That  question,  as  far  as  this  Court  has  to  do  If  t  tr«st  H 
with  it,  depends  altogether  upon  this:  if  die  testator  iateaded,  biit 

meant  is  not  express- 
ed, 6t  is  in- 

(27)  Brmon  v.  YeaU,  ante,  (28)  Ante,  Vol.  VII,  60,  n.  cffeclually 

Vol.  VII,  60, «.  •  created,  or 

fails,  the  next 
of  kin  are  entitled;  but  if  the  person  taking  has  a  discretion,  whether 
to  make  the  application  or  not,  it  is  an  absolute  gift,  not  a  trust. 
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1805.         meant  to  create  a  trust,  and  not  to  make  an  abBoIute 

^■^•^^^  gift,   but  the  trust  is  ineffectually  created,  is  not   ex- 

„,  pressed  at  all,  or  fails,   the  next  of  .kin  take.    On  the 

The  Bishop  of  other  hand,  if  the  party  is  to  take  himself,  it  must  be 

OuRHAB^.      upon  this  ground,  according  to  the  authorities ;  that  the 

testator  did  not  mean  to  create  a  trust;  but  intended  a 
gift  to  that  person  for  his  own  use  and  benefit ;  for  if  be 
was  intended  to  have  it  entirely  in  his  own  power  and 
[  *536  ]  *  discretion,  whether  to  make  the  application  or  not,  it  is 
absolutely  given ;  and  it  is  the  effect  of  his  own  WiD, 
and  not  the  obligation  imposed  by  the  testament:  the 
one  inclining,  the  other  compelling  him,  to  execute  the 
purpose.  But,  if  he  cannot,  or  was  not  intended  to, 
be  compelled,  the  question  is  not  then  upon  a  trust  that 
has  failed,  or  the  intent  to  create  a  trust:  but  theWiU 
must  be  read,  as  if  no  such  intention  was  expressed,  or 
to  be  discovered,  iq  it  (29), 

Pier  son  v.  Gamett{SO),  and  the  other  cases  of  that 
class,  do  not  bear  upon  this  in    any  degree ;    for  the 
question,  whether   a  trust  was    intended,    arose    from 
two    or    three  circumstances ;    which  must   all  concur, 
where  there  is.no  express  trust.     Primd  facie  an  abso- 
lute interest  was  given;   and  the  question  was,  whether 
precatory,  not  mandatory,  words  imposed  a  trust  upon 
that  person ;  and  the  Court  has  said,  before  those  words 
No  trust  upon  of  request  .or  accommodation  create   a   trust,    it  must 
words  of  re-     y^e  shewn,  that  the  object  and  the  subject  are  certain ; 
q  68    o      e-     ^^j  j^  jg  ^^^  immaterial  to  this  case,    that  it  must  be 
I  shewn,  that  the  objects  are  certain.     If  neither  the  ob- 

the  objects  J®^*®  ^^^  ^^  subject  are  certain,  then  the  recommenda- 
^od  the  sab-  ^^^  ^^  request  does  not  create  a  trust;  for  of  necessity  the 
ject  are  cer*  alleged  trustee  is  to  execute  the  trust;  and  the  property 
taia.  being 

(29)  Post,  Vol.  XIV,  370,  (30)  2  Bro.  C.  C.  38,  226. 
Paice  V.  The  Archbishop  of  Ball  v.  Vardy,  ante.  Vol.  I, 
fCanterbury.  270 ;  and  the  note,  272, 
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I. 

being  so  uncertain  and  indefinite,  it  may  be  conceived,         1805. 

the  testator  meant  to  leave  it  entirely  to  the  will  and       -Ji^^^ 

pleasure  of  the  legatee,  whether  he  would  take  upon  ^, 

himself  that,  which  is  technically  called  a  trust.    Wherer*  The  Bisl^op  of 

evfir  the  subject,  to  be  administered  as  trust-property,     Durham. 

and  the  objects,  for  whose  benefit  it  is  to  be  administered, 

are  to  be  found  in  a  Will,  not  expressly  creating  trust, 

the  indefinite  nature  and  quantum  of  the  subject,  and 

the  indefinite  nature  of  the  objects,  are  always  used  by 

the  Court  as  evidence,  that  the  mind  of  the  testator  was 

not  to  create  a  trust ;  and  the  difficulty,  that  would  be 

^  imposed  upon  the  Court  to  say,  what  should  be  so      [  ^537  ] 

applied,  or  to  what  objects,  has  been  the  foundation  of 

the  argument,  that  no  trust  was  intended. 

But  the  principle  of  those  •cases  has  never  been  held 
in  this  Court  applicable  to  a  case,  where  the.  testatorj 
himself  has  expressly  said,  he  gives^  his  property  upon 
trust  (31).  If  he  gives  upon  trust,  hereafter  to  be  de-* 
clared,  it  might  perhaps  originally  have  been  as  well,  to 
have  held,  that,  if  he  did  not  declare  any  trust,  the  per- 
son, to  whom  the  property  was  given,  should  take  it^  . 
If  he  says,  he  gives  in  trust,  and  stops  there,  meaning 
tp  make  a  codicil,  or  an  addition  to  his  Will,  or,  where 
he  gives  upon  trusts,  which  fail,  or  are  ineffectually  ex- 
pressed,  in  all  those  cases  the  Court  has  said,  if  upon 
the  face  of  the  Will  there  is  declaration  plain,  that  the 
person,  to  whom  the  property  is  given,  is  to  take  it  in 
trust;  and,  though  the  trust  is  not  declared,  or  is  in- 
effectually declared,  or  becomes  incapable  of  taking 
effect,  the  party  taking  shall  be  a  trustee;  if.  not  for 
those,  who  were  to  take  by  the  Will,  for  those,  who  take 
under  the  disposition  of  the  Law.  It  is  impossible  there- 
fore to  contend,  that,  if  this  is  a  trust  ineffectuaUy  ex- 
pressed, the  Bishop  of  Durham  can  hold  for  his  own 

benefit^ 

(81)  2  Ves.  Sf  Bfo.  290^      . 
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18*4.         benefit.    I  do  not  Adrert  to  what  appears  upon  the  record 

of  his  intention  to  the  cotitraty,  and  his  dierpdntion  to 

make  the  application;  for  I  nmst  look  only  to  the  Will, 

*the  Bishop  of  without  any  bias  from  the  nature  of  the  dispositioii,  cr 

Durham,      ^e  temper  and  quality  of  the  person^  who  is  to  execute 

the  trust 


Mdiiit;K 


[  •SSS  ] 


Where  the 
priQcipal  part 
of  a  charity 
fails,  the  whole 
fails;  though 
part  would 
have   been 
good,  if  un- 
coDDected ;   as 
a  bequest  to 
an  iDGrmary, 
or  a  School, 
conoected 
With  a  purpose 
<of  buildiog  it. 


The  next  consideration  is,  whether  this  is  a  tnut 
effectually  declared ;  and,  if  not  as  to  the  whole,  as  to 
part.  I  put  it  BO ;  as  it  is  said,  if  the  word  ^  benero- 
**  lence  '*  means  eharity,  and  **  Hberality,**  means  some- 
thing  different  from  that  idea,  which  in  a  Court  of  jus- 
♦  tice  we  are  obHged  to  apply  to  that  word  **  charitj,'* 
(and,  I  admit,  we  are  obliged  to  apply  to  it  BMUiy 
senses,  not  falling  within  its  ordinary  signification)  there 
is  a  groimd  for  an  application  in  this  case  partially,  if 
it  cannot  be  wholly,  to  charity.  It  does  not  seem  to 
ine  upon  the  authorities,  particularly  The  AUamey 
General  v.  Whorwoad  (82),  that  the  argument  for  a  pro- 
portionate division,  or  a  division  of  some  sort  would  be 
displaced.  I  take  the  result  oi  that  Case  to  be,  tibat  the 
substratum  of  that  charity  failed ;  and  all  those  partial 
dispositions,  that  would  have  been  good  bharity,  if  not 
connected  with  that,  failed  together  with  it.  It  has 
been  decided  upon  that  principle,  that,  though  money 
may  be  given  to  an  infirmary  ofT  a  school,  yet,  if  dmt 
bequest  is  connected  with  a  purpose  of  buiUGng  an  m- 
firmary  or  school,  and  the  money  is  then  to  be  laid  out 
upon  it,  so  built,  the  purpose,  ithich  is  the  foondadoo, 
failuig,  the  superstructure  must  fail  with  it.  The  AUet- 
ney  General  v.  Doyley  (33)  is  almost  the  only  case,  that 
has  been  cited  for  a  proportional  division.     The  testati^ 

expTEssiy 


<32)  1  Fes.  534.  Ante, 
Grieves  v.  Case^  Vol.  I,  648, 
and  the  note,  554. 

(33)  4  Vin.  485.   S  Eq.  Cm. 


Ah.  194.  Stated  from  the 
Registers  Book,  in  the  ootf, 
ante.  Vol.  VII,  58. 
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expressly  directed  the  trustees  to  dispose  of  his  estate         1805. 

to  such  of  his  relations,    of  his   mother's   side,    who       n**"*"*^ 

were  most  deserving,    and  in  such  manner    and   pro*  ^^ 

portions  as  they  should  think  fit  to  such  charitable  use  The  Bishop  of 

as  they  should  think  most  proper  and  convenient;  and     Durham. 

the  Court,  which  hks  taken  strong  liberties  upon  this 

subject  of  charity,   though  the  manner  aAd  proportion 

were  left  to  certain  individuals,  held,   that  equality  is 

equity,  and  there  should  be  an  equal  division ;  but  it  is 

expr^sly  declared,  that  those,  who  took,  were  persons,  > 

who  could  take  under  a  bequest  to  charitable  uses ;  and 

there  was  no  difficulty  in  that  case  in   saying,   those 

*  words  must  be  construed  according  to  the  habit  and      [  *539  ] 

allowed  authorities  of  the  Court. 

The  only  case,  decided  upon  any  principle,  that  can  go- 
vern this,  is  Brown  v.  YeaU  (  34) ;  which  applies  strongly. 
I  do  not  trust  myself  with  the  question,  whether  the 
principle  was  well  applied  in  that  instance:  but  the 
decision  furnishes  a  principle,  which  the  Court  must 
endeavour  well  to  apply  in  cases,  that  occur:  I  do  not 
hesitate  to  say,  I  entertain  doubt,  hot  of  the  principle, 
upon  which  that  case  was  decided,  but,  whether  it  was 
well  applied  in  that  instance.  Mr.  Bradley  was  a  very 
able  lawyer:  yet  he  mistook  his  way ;  as  Serjeant  Aspi* 
nail  had  not  long  before.  Mr.  Bradley  gave  a  great 
portion  of  his  fortune,  to  accumulate  for  many  years; 
and  meaning,  that  it  should  be  disposed  of  to  charitable 
purposes,  constituted  a  fund ;  expressly  stating,  that  his 
purpose  was  a  charitable  purpose ;  and  confirming  that 
by  directing  that  charitable  purpose  to  be  carried  on,  as 
to  the  mode  of  executing  it,  by  that  Court,  which  ac- 
cording to  the  constitution  of  the  country  ordinarily 
administers  property,  given  to  charitable  uses.  In  his 
opinion  therefore,    independent  of  particular  authority, 

tliere 

(34)  Ante,  Vol.  VII,  50,  note. 
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1805.  there  was  a  principle,    suggested  hj  all  other  cases  of 

^^^^^^  trust,  that  if  a  trust  was  declared  in  auch  terms,   that 

AlORICK 

^^  this  Court  could  not  execute   it,  that  trust  was  ill-de- 

Tbe  Bishop  of  clared,  and  must  fail,  for  the  benefit  of  the  next  of  kin. 
I>DRUAM..  The  principle,  upon  which  that  trust  was  ill-dedaied, 
^  is  this.  As  it  is  a  maxim,  that  the  execution  of  a  trust 
shall  be  under  the  controul  of  the  Court,  it  must  be  of 
such  a  nature,  that  it  can  be  under  that  controul ;  so  that 
the  administration  of  it  can  he  reviewed  by  the  Court ;  or, 
if  the  trustee  dies,  the  Court  itself  can  execute  the  thists 
a  trust  therefore,  which,  in  case, of  mal-administratioD 
[  *540  ]  *  could  be  reformed;  and  a  due  administration  directed; 
and  then,  unless  the  subject  and  the  objects  can  be  as- 
certained, upon  principles,  faBoiliar  in  other  cases,  it 
must  be  decided,  that  the  Court  can  neither  reform  mal- 
administration, nor  direct  a  due  administration.^  Thai 
is  the  principle  of  that  case.  Upon  the  qaeation,  whe^ 
tlier  that  principle  was  well  applied  in  diat  instance^ 
different  minds  will  reason  differently.  I  should  hate 
been  disposed  to  say,  that,  where  such  a  purpose  was 
expressed,  it  was  not  a  strained  construction  to  hold, 
that  the  happiness  of  inankind  intended  was  that,  whidi 
was  to  be  promoted  by  the  circulation  of  religious .  and 
virtuous  learning:  and,  the  testator  having  stated  that 
to  be  the  charitable  purpose,  which  unquestionably  was 
so,  the  distribution  of  books  for  the  prqptnotion  of  reii^ 
gion,  the  Court  might  have  so  understood  him;  and 
the  testator  having  not  only  called  it  a  charitable  pur- 
pose, but  delegated  the  execution  to  this  Court,  ought  to 
be  taken  to  have  mefint  that. 

Upon  these  grounds,  Jn  a  subsequent  case  (36),  as  to 
the  Welch  charities,  it  appeared  to  me  too  much,  consi- 
dering the  Society  in  this  country  for  the  Propagation  of 
the  Gospel,  &c.    to  say,   a  trust  for  the .  circulation  of 

bibles, 

(30)  The  Attorney  General  v.  Stepney,  ante,  22. 
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bibl^Si    prayer-books,    and  other   religious   bdbks/  was  1805. 

not  good.      Then/ looking  back  to  the  history  of  the        jur^'^ 
Law  upon   this    subject,    I   say,    with  the    Mcuter  of  ^^. 

the  Rolls  (37),  that  a  case  has  not  been  yet  decided,  in  The  Bishofi  of 
•which  the  Court  has  executed  a  charitable  purpose,  un-     Durham, 
less  the  Will  contains  a  description  of  that,  which  the    The  Coart 
Law  acknowledges  to  be  a  charitable  purpose ;  or  devote9  °*®  never  ex- 
the  property  to  purposes  of  charity  in  general.     Upon      ^       ^  ^  ^" 
.*  those  cases,  in  which  the  Will  devotes  the  property  to  [*541] 
charitable  purposes,  described,  observation  is  unneces-  pose,  unless 
sary.     With    reference    to    those,    in  which    the  Court  described  by 
takes  upon  itself  to  say,  it  is  a  disposition  to   charity,  the  Will,  or 
where  in  some  the  mode  is  left  to  individuals,  in  others  ^^  property 
individuals  cannot  select  either  the  mode,- or  the  objects,  devoted  to 
but  it  falls  upon  the  King,  as^  parens  patrue,  to  apply  the  J  ^8^' 

p^perty,  it  is  enough  at  this  day  to  say,  the  Court  by    j    \     , 
long  habitual  construction  of  those  general  words  has  case  the  ap- 
iixed  the  sense ;   and,  where  there  is  a  gift  to  charity,  plication, 
in  general,  whether  it  is  to  be  executed  by  individuals,  either  by  the 
selected  by  the  testator  himself,  or  the  King,  as  parens  trustees,  or 
pcUrice^  is  to  execute  it  (and. I  allude  to  the  case  in  ^he  Crown, 
Levinz{SS)y)  it  is  the  duty  of  such  trustees,  on  the  one  '"'**  ^ 

hand,  and  of  the  Crown,  upon  the  other,  to  apply  the  ^-g  «gj  :    •!. 
money  to  charity,  in  the   sense,  which   the   determina-  g^|^^^  ^  j?ii^ 
tions  have  affixed  to  that  word  in  this. Court :  viz.  either  c.  4,  or  ana- 
such  charitable  purposes  as  are   expressed   in  the  Sta-.  logous  to 
tute(39),  or  to  purposes  having  analogy  to  those.     I  ihoac. 
believe,   the  expression  *^  charitable  purposes,'*,  as  used 
in  this  Court,  has  been  applied  to  many  Acts  described 
in  that  Statute,  and  analogous  to.  those,  not  because  they 
can  with  propriety  be  called  charitable,  but  as  that  de- 
nomination is  by  the  Statute  given  to  all  the  purposes 
described. 

The 


(87)  Ante,  Vol.  IX,  406.         v.  Matthews,  2  Lev.  167. 
(38)  The  Attorney-General  (30)  Stat'  43  Eliz.  c.  4. 
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1805.  The  ^uestidta  then  is  entirely,  whftther   ibis  is  ac- 

""^""^         cording  to  the  intention  a  gift  to  purposes  of  charity 
'r^''^''       in  general,  as  understood  in  this  Coi^rt:  toch,  that  this 
The  Bishop  of  Court  would  hare  held  the  Bishop  hound,  and  would 
Durham,     have  compelled  him,  to  apply  the  surplus  to  such  chari- 
table purposes  as  can  be  answered  only  in  obedience  to 
decrees,  where  the  gift  is  to  charity,  in  general:  or 
[  ^542  ]      *is  it,  or  may  it  be  according  to  the  intention,  to  such 
purposes,  going  beyond  .those,  partially,  or  altogether, 
which  the  Court  understands  by  *^  charitable  purposes;" 
and,  if  that  is  the  intention,  is  the  gift   too   indefinite 
to  create  an  effectual  trust,  to  be  here  executed  i    The 
argument  has  not  denied,  nor  is  it  necessary,  in  order 
to  support   this  decree,   that  the  person,   created  the 
trustee,    might  give    the    property  to    such   charitabk 
uses,    as  this  Court  holds  charitable  us^s   within    ijie 
ordinary  meaning.     It  is  not  contended,  and  it  is  not 
necessary,  to  support  this  decree,  to  contend,  that  the 
trustee  might  not  consistently  with  the  intention,  hsTe 
devoted  every  shilling  to  uses,  in  that  sense  chaijtahle, 
and  of  course  a  part  of  the  property.      But  the  true 
question  is,  whether,  if  upon  the  one  hand  he  might 
have  devoted  the  whole  to  purposes,  in  this  sense  cha- 
ritable,   he  might  not  equally  according   to   the  inten- 
tion have  devoted    the  whole  to    purposes    benevolent 
and  liberal,   and  yet  not  within   th^  meaning  of  chari- 
table purposes,    as  thb  Court   construes   those  words; 
and,  if  according  to  the  intention  it  was  competent  to 
him  to  do  so,  I  do  not  apprehend,  that  under  any  au- 
thority upon  such  words  the  Court  could  have  charged 
him  with    mal-administration,    if   he    had    applied    the 
whole  to  purposes,  which  according  to  the  meaning  of 
the    testator   are    benevolent  and  liberal  :    though  not 
acts  of  that  species  of  benevolence  and  liberality,  which 
this  Court  in  the  construction  of  a  Will   calls    chari- 
table acts. 

The 
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The   question    therefore    resolves   itself  entirely  into  1805. 

that;  for  I  agree,  there  is  no  magic  in  words;   and  if       -mT'^ 
the  real  meaning  of  f hese  words  b  charity  or  charitable  ^^ 

purposes,  a^ccording  to  the  technical  seqse,  in  which  those  The  Bishop  of 
words  are  used  in  this  Court,  all  the  consequences  fol-  Dvrham. 
low:  if  on  the  other  hand  the  intentbn  was  to  describe 
*any  thing  beyond  that,  then  the  testator  meant  to  re-  [  *543  ] 
pose  in  the  Bishop  a  discretion,  not  to  Itpply  the  pro- 
perty for  his  own  benefit,  but  that  would  enable  him  to 
apply  it  to  purposes  more  inde^te  than  those,  to  which 
we  must  look;  considering  them  purposes,  creating  a 
trust;  for,  if  there  is  as  much  of  indefinite  nature  in 
the  purposes,  intended  to  be  expressed,  as  in  the  cases, 
to  which  I  first  alluded,  where  the  objects  are  too  un- 
certain to  make  recommendation  amount  to  trust,  by 
analogy,  the  trust  is  as  ineffectual:  the  only  difference 
being,  that  in  the  one  case  no  trust  is  declared;  and 
the  recommendation  fails ;  the  objects  being  too  indefi- 
nite: in  the  other,  the  testator  has  expressly  said,  it  is 
a  trust;  and  the  trustee  consequently  takes,  not  for 
his  own  benefit,  but  for  purposes  not  sufiiciently  defined 
to  be  controlled  and'  managed  by  this  Court.  Upon 
these  words  much  criticism  may  be  used.  But  the  ques- 
tion is,  whether,  according  to  the  ordinary  sense,  not 
the  sense  of  the  passages  and  authors  alluded  to,  treat- 
ing upon  the  great  and  extensive  sense  of  the  word 
**  charity,"  in  the  Christian  religion,  this  testatrix  meant 
by  these  words  to  confine  the  Defendant  to  such  acta 
of  charity  or  charitable  purposes  as  this  Court  would 
have  enforced  by  decree,  and  reference  to  a  Master.  I 
do  not  think,  that  was  the  intention ;  and,  if  not,  the 
intention  is  too  indefinite  to  create  a  trust.  But  it  was 
the  intention  to  create  a  trust;  and  the  object  being 
too  indefinite,  has  failed.  The  consequence  of  Law  is, 
that  the  Bishop  takes  the  property  upon  trust  to  dis- 
pose of  it,  as  the  Law  will  dispose  of  it :  not  for  his  own 
benefit,  or  any  purpose  this  Court  can  effectuate.  I 
think,  therefore,  this  decree  is  right. 

The  Decree  was  affirmed. 
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BAKER  r.  MELLI6H. 
^3^  BAKiERi;.  GODFREY. 

March  2Ut,  BAKER  9.  MILLS. 

22<f,  26IA. 

Equity  for  a  ^HE  bill  stated,  that  the  Plaintiff^  being  seised  in  fee 

landlord^  of  lands  in  the  tsle  ofDogSy  on  the  S8th  o£  January, 

against  whom  jgQO,  demised  to  the  Defendant  Milk  for  seven  years, 

Jadgmen      a  ^^  ^j^^  yearly  rent'  of  50t. ;   under  which   demise  he  was 

•    T7*    «       4.    possessed;  and  paid  rent  to  the  Plaintiff  until  the  25di 

m  Ejectment   •'^  »s 

by  his  own       ^^  Decemb^,  1802.     JfV/^r  MelUshf  deceased,  and  the 

negligence,  to  Defendants  William  Mellish  and  Wittiam  Godfrey^  or  one 
restrain  bis  of  them,  in  Michaelmas  Term  1804  brought  an  eject- 
tenant,  and  ment.  The  Plaintiff  caused  himself  and  ilfi/Zr  io  l)e 
those,  to  whom  made  Defendants ;  and  entered  into  the  usual  rule  to 
He  bad  attorn-  ^.^^f^gg  lease,  entry,  and  ouster :  but  knowing,  that 
.  '  ,  none  of  the  said  parties  had  any  title,  ana  thinking,  no 

lease  aeainst  ^^^  could  be  made  for  them,  he  was  inattentiTe  to  the 
his  Ejectment;  defence;  in  consequence  of  which,  and  by  shewing  title 
though  only  a  to  some  adjoining  land,  the  lessoi;?  of  the  nominal  Plain- 
year  and  three  tiff  obtained  a  verdict ;  and  judgment  was  entered  up ; 
quarters  of       ^^^  ^  ^^^^  ^f  possession  issued :   but,    instead  of  ifiUs 

.     ,     "    being:  turned  out  of  possession,  the  Defendants  or  some 
unexpired ;  n    ^  .i   •■         i  . 

1  .*   .         .     or  one  of  them  prevailed  on  him  to  attorn  to  them  or 

necessary  that  ^^^  ^^  them ;  and  he  is  now  in  possession  under  such 
the  Ejectment  attornment  either  to  William  Mellishy  as  having  sarnTcd 
should  he  Peter  Mellishy  or  to  Godfrey.  ^ 

brought  be- 
fore the  Bill         Ti^g  IjJh  fijjtijgj  g^g^^gj  j^g  jg^^j^  ot  Peter  Memsk; 

^    ^     ®  •    leaving  William  Meltish  his  heir  at  law  and   devisee  in 

d  t  til  ^^^»  ^^^  ^^®-  Pl^'^^^ff*  intending  to  try  his  tide  by 
relief  is  eood  l>ringing  an  ejectment,  and  being  advised,  that  hiis  lease 
to  the  dls-  ^o  Mills  might  be  set  up  against,  and  defeat,  such  acdon, 
covery,  sought  applied  to  Mellish  and  Mills,  to  know,  whether  MeUUh 
with  a  view  to  would  try  the  title  on  the  merits,  or  would  avail  himself 
the  relief.        •  Qf  ^he  lease ;    and,  whether  MiUs  would   give  ;up   the 

lease; 
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lease ;   the  Plaintiff  offering  to  grant  him  a  new  lease         1805, 
in  the  event  of  a  yerdict  for  the  Plaintiff,     But  the 


Defendants  MellUh  and  Mills  decline  to  waive  the  lease,  .  ^^ 

and  Godfrey  abets  or  concurs  with  them  therein ; .  and  MblusHi  &6^ 

they  threaten  and  intend,  whenever  the  Phdntiff  shall 

bring  a  new  ejectment  on  any  demise. of  his  own,  to  set 

up  the  said  leaae  as  a  defence,  and  thereby  defeat  the 

^Plaintiff  of  his  remedy  to  recover  possession^ 

.  The  prayer  of  the  bill  was,  that  the  Defendants  Md^ 
lUh  and  Godfrey  may  set  forth,  what  title  they  have  in 
4he  land  demised;  and  may  be  restrained  from  setting 
:up.  the  lease  to  itfi/b,  as  a  defence  to  any  ejectment  to 
be  brought  by  the  Plaintiff,  and  in  which  any  demise 
tshall  be  laid  on  his  part,  to  prevent  him  from  trying  his 
^tle  and  recovering  possession  of  the  premises,  demised 
ioMilb.     .  . 


> , 


To  this  bill  «ach  of  the  Defendants  put  in  a  general 
demurrer.  Upon  the  argument  it  appeared,  that  the 
ieaae  to  MiUs  commenced  at  ChrUtmas  1799 :  so  that  a 
year  and  three  quarters  only  remained  unexpired. 

9 

*  ■ 

Mr.  RomiUy  and  Mr.  Otoen,  in  support  of  the  De- 
murrer. 

The  obstacle,  which  is  now  opposed  to  the  Plaintiff^ 
did  not  stand  in  his  way,  when  the  question  was  tried 
in  the  ejectment;  and  exists  now  in  consequence  of  his 
own  negligence.  The  Plaintiff  has  other  remedies. 
He  may  try  this  question  by  distress.  He  has  also  the 
remedy  by  assise.  An  attornment  to  a  stranger  is  a 
-disseisin  at  the  election  of  the  landlord.  He  may 
therefore  put  an  end  to  the  lease ;  availing  himself  of 
the  attornment,  which  is  material,  though  after  judg- 
ment. If  the  writ  of  possession  be  executed,  there  is 
no  defence  aga)pst  an  action  of  covenant  for  the  rent; 
to  whicl\  there  are  only  two  pleas  in  bar:  eviction,  or 

Vol.  X.  MM  attornment 
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18a5C         mtomtA^nt  by  coenAbn.    In  RotTs  Abrii^meik (40y  ^ 

^^^^         Uppears,  that,  if  a  tenant  attorns  to  a  stranger  wiAoat 

t^.  Coercion,   it  is  a  disseisin  at  the  election  of  tbe  land- 

Helush,,  Ab.  lord.    It  is  true^  Loi^d  Mawtjield  in  TayJcr  r.  Hitrde  (41) 

says,  a  person,  in  possession  under  a  judgment  m  eject* 
ment,  cannot  be  a  disseisor  at  the  election  of  the  tme 
dwner:  but  a  reason  is  given,  whidi  cannot  ^tand; 
that  it  cannot  be  sakt  iffftatt  and  sine  JmBcio  tmhtmL 
Mills  at  all  events  is  a  disseisor  at  the  election  of  the 
PlainttflT:  though  the  persons,  who  obtained  the  judg- 
ment, are  not.  If  the'  at^n  <>f  ejdctmettt  is  a  aabsd- 
tnte  for  the  assise  oFN^vel  Disseisin^  it  miuii  have  the 
•ame  effects.  The  tenant,  having  bjr  hii»  ManaoibA 
become  tenant  to  attother  perison^  cannot  cdiiltfoirert  ia 
dgectment  the  title  of  fais  original  kri^rd,  by  aetdHK 
lip  his  lease  in  ejectment,  shewing,  he  is  tenant  Ui  Um^ 
and  not  to  the  other,  to  whom  he  attorned.  Certainlf 
if  a  term  is  outstandiiig  in  a  third  person,  not  consd- 
luting  the  relation  of  landlord  and  tenant,  thie  law  is^ 
settled  in  opposition  to  the  case  of  Doe  on  the  demiae  ii 
Bristowe  v.  Pegge  (4^):  but  as  to  the  parties  themsehre^ 
as  between  whom  the  term  immediately  creates  the  re^ 
lation  of  landlord  and  tenant,  it  is  competent  to  a 
.Court  of  law  to  make  regulations  between  them,  at 
least  with  reference  to  the  very  deed,  that  constitute 
the  relatioti  between  them;  of  winch  deed  tke  PbdAtiff 
availed  himself  to  come  to  the  Court  to  defend  the 
former  ejectment.  A  Court  of  Law  ia  not  by  th^ 
cases,  that  have  over-ruled  Do^  on  the  Demise  of 
Bristowe  v.  Pegge,  deprived  of  the  authority  to  make 
regulations  for  thia  purpose  between  the  parties.  Lordt 
Mansfield  (43)  makes  these   observations  upon   ejeeb- 

mentst 

(40)  \  ttoU.  Ab.  659,  p/.8.     See  ante.  Vol.  VI,  184;  aod 

(41)  1  Bur.  &h    See  page     tlie  references  in  the  note. 
114.  (4^  a  Act.  1204, 

(4^  \TcrmRsp.  750,- »• 
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fluents :  ''  The  oontrol  the  Court  has  oyer  the  jadgment  1805, 
''.agauBt  the  dasual  ejector  enables  them  to  put  any  ji^"^^ 
''teems  upon  the   Plaintiff  which  are  just.    He  was  ^^ 

^  soon  ordered  to  give  notice  to  the  tenant  in  possesion.  MbllisHi  dre. 
"  When  the  tenant  in  possession  asked  to  be  admitted 
*' Defendant,  the  Court  was  enabled  to  add  conditions; 
^'  and  therefore  obliged  him  to  allow  the  fiction,  and  go 
^  ta  trial  iq>on  the  real  merits." 

This  case  must  continually  happen;  as  for  this  pur- 
pose there  is  no  difference  between  a  term  for  years  and 
a  tenancy  from  year  to  year.  Another  ground  is  the 
short  period  the  term  has  to  run.  Though  the  Court  will 
remove  a  long  term  out  of  the  way  of  the  trial  of  an 
ejectment,  they  will  not  assist  the  impatience  of  the 
Plaintiff;  where  he  will  be  prevented  for  so  inconsiderable 
a  time.  The  Court  will  not  interfere  against  so  trivial 
an  inconvenience ;  upon  the  same  principle,  which  has 
produced  the  rule,  that  the  Cocflrt  will  not  interpose  upon 
a  subject  of  inconsiderable  value:  though  the  equity  is 
clear :  the  Hmit  in  this  Court  being  10/. 

The  Lord  Chancellor. 
Has  there  ever  been  an  instance  of  a  bill,  in  which  the 
Plaintiff  states,  that  he  has'  not  brought  an  ejectment; 
desiring,  that,  whenever  he  shall  bring  one,  though  per* 
haps  he  never  may,  not  averring,  that  he  wiD,  the  lease 
shall  not  be  set  up  ? 

Mr.  Hottist  and  Mr.  Gregg,  for  the  Plaintiff. 
Until  the  decision  of  this  cause  the  Plaintiff  cannot 
bring  an  ejectment  with  effect ;  as  the  term  may  be  set 
up  at  law.  The  duration  of  the  term  to  be  removed, 
"whether  long  or  short,  cannot  be  of  consequence.  It  is 
hnpossible  for  the  lessor  ever  to  say,  his  lease  should 
not  be  set  up  against  hSm.    In  some  late  cases  in*  the 

MM*  Court 
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1806.         Court  of  King'fl  Bench  even  a  term  in  a  third  pi^mon 
J*''*'  haa  prevented  the  Plaintiff's  recovery.    Thi«  is  die  case 

9,  of  a  tenant,  aiding  the  opponent  of  his  landlord,  and 

JIellisu,  ^c.  openly  colluding.    It  is  not  necessary  to  defiver  the  de- 
claration in  ejectmcfnty  before  the  bill  is  filedj     It  ia  snfll- 
•cienti  if  a  fair  case  for  removing  the  obstruction  is  stated. 
•This  Plaintiff  comes  upon  the  established  jurisdictioD, 
stated  by  Lord  Redesdale  (44),  to  remove  impedimentB 
to  a  fair  trial  of  the  question.    Is  a  verdict,  accidentally 
obtained,  without  going  into  the  merits,  to  preclude  for 
«ver  an  examination  of  the  Plaintiff's  title?     The  action 
of  ejectment  is  now  considered  to  be  the  praper  method 
of  trying  the  title:  but,  if  the  object  of  the  Plaintiff  is  to 
be  defeated  by  such  a  casual  circumstance,  the  ends  of 
justice,  for  which  that  course  has  been  adopted,  will  be 
,  wholly  disappointed. 

Mr.  RomiUyt  in  Reply. 
This  is  a  bill,  not  fior  discovery  merely,  but  abo 
seeking  relief;  *  and  it  is  now  fully  settled,  that  the 
Plaintiff,  not  being  entided  to  the  relief,  cannot  hare 
the  discovery;  and  a  general  demurrer  is  good  (45). 
The  doctrine  of  Lord  Redesdale^  that  has  been  alluded  to, 
has  no  application.  Where  it  is  admitted,  that  there  is 
an  outstanding  term,  that  the  legal  estate  is  vested  for 
a  number  of  years  in  a  certam  individual;  and,  subject 
to  that,  all  parties  are  equally  entitled,  the  Court  will 
not  permit  that  term  to  be  set  up  in  a  question  between 
the  parties  as  to  the  freehold.  There  was  no  objection 
to  trying  this  question  at  law,  when  the  ejectment  was 
^tried.  The  Plaintiff  must  therefore  account  for  not 
.trying  it,  when  the  legal  obstacle  did  not  exbt.  In  Me^ 
iaer  v.  Mannings  in  which  your  Lordship   was  Coun- 

self 

•  *  • 

(44)  Miif.  121.  (45)  See  the  note,  post,  b&^. 
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del,  a  verdict  having  been  obtained  by  the  Plaintiff  in  an  1605. 

action  upon  a  policy  of  insurance,  the  Defendants  filed        n'^'^ 
a  bill;  suggesting,  that,  if  they  had  the  discovery  they  t?. 

then  wanted,  it  would  have  produced  a  verdict  in  their  Mellisu,  S^. 
&vour.  Lord  Tfturlow  said,  a  party,  desiring  a  disco- 
very to  assist  him  in  establishing  a  right,  or  prot^qting 
himself  against  a  claim  at  law,  must  come  for  that,  before 
the  trial  at  law  takes  place;  and  after  that  the  Court 
will  not  assist  him.  The  Plaintiff  must  state,  that  he  has 
brought  an  ejectment.  Then  it  would  be  )uiown,  who  is 
to  defend  it;  and  against  whom  the  relief  is  to  be 
granted;  which  ought  not  to  be  prayed  against  threes 
upon  the-  loose  allegation,  that  one  of  them  means  tp 
defend  the  action. 


T/t€  Lord  Chancellor. 
I  confess,  I  should  with  a  good  deal  of  regret  find 
myself  bound  to  relieve  in  such  a  case.  Great  inconve- 
nience belongs  to  the  particular  circumstances:  but,  if 
relief  would  be  given  at  the  hearing,  those  considerations 
must  not  be  set  up  against  the  principle.  The  biU  doe^ 
not  stand  precisely  upon  the  principle,  upon  which  in 
most  cases  a  similar  species  of  relief  has  been  sought; 
which  is,  that  those  legal  interests  are  in  equity  consi- 
dered as  to  be  used  for  the  protection  of  those,  having 
equitable  rights:  the  principle  of  this  bill  being,  that 
under  the  circumstances  it  is  against  conscience,  that 
persons,  who  have  no  interest  in  equity,  to  be  protected 
by  this  term  in  Mills,  should  set  up  that  term  against 
the  right  of  the  original  landlord  of  Mills;  who  is  con- 
sidered in  equity  bound  to  protect  the  title  of  his 
landlord.  I  was  too  hasty  in  supposing,  such  a  bill 
could  not  be  filed,  before  an  ejectment  actually  brought; 
for  tliat  is  the  mode  of  giving  t^ie  relief,  rather  than  a, 
proceeding,  actually  brought  before  the  bill;  and  by  ana- 
log 
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liH>5.         logy  to  many  cases  it  is  not  necessary  to  brbg  the  ejsd- 

.^^"^  ment,  iiefbre  the  biU  is  ffled*    The  most  fiuniliiv  caae  m 

^^  that  of  an  heir,  claiming  from  an  ancestor,  or  nnder  an 

Mblush,  &e.  old  settlement;  who  brings  a  biU^  in  fiict  finr  eqakabfe 

relief;  saying,  there  are  terms,  outstanding,  that  wiU  de- 
feat him  at  law ;  and  desiring  the  Court  to  state,  what  m 
the  legal  right,  if  those  terms  are  not  set  up ;  wfaieh 
terms  in  general  are  held  for  those,  who  have  the  Iqpd 
interest  in  the  inheritance.    The  course  the  Conrt  takes, 
a  course  of  convenience,  rather  than  necessity,  is;,  the 
Plaintiff  asserting,  that  he  has  a  legal  right,  if  die  tern 
did  not  exist,  to  send  it  to  law,  where  it  witt  be  most 
eonveni^itly  tried ;  preventing  the  Court  of  Law  horn 
knowing,  that  those  terms  do  exist.     But  that  is  in  Imtk 
equitable  relief,  modified.     The  principle  of  this  case  is 
different,  viz. :    that  it  is  against  conscience,  that  MUb 
should  be  allowed  to  set  up  in  an. ejectment,  brodgfat  by 
his  landlord,  his  lease ;  not  to  protect  his  own  possesAcm 
under  his  landlord;  but  for  the  purpose  of  actually  eTie^ 
ing  and  excluding  the  landlord  from  his  relation  with 
him,  as  tenant ;  and  that  it  is  an  unrighteous  use  of  his 
lease  to  protect  hk  title  under  those,-  to  whom  he  hss 
attorned,  against  his  landlord.    If  that  is  true  with  re- 
spect to  Mills,  it  is  equally  true  as  to  Mellish  and  Gfocf- 
frey;  provided  there  is  an  attornment  to  them;  for  then 
this  Court  would  not  permit  them  to  protect  the  tenancy 
of  MiUs,  as  a  tenancy  under  them,  by  setting  up  tiie 
term;   not  asserting,  that  Baker   has  not  tide  in  eject- 
ment; but  asserting,  that  he  had  a  title  he  could  denuse 
to  Mills;  and  making  use  of  that  title  to  defeat  the  eject* 
ment,  brought  by  Baker ;  not  to  question  that  title ;  bol 
disputing  the  title,  under  which  MeVksh  and  Oodfrey 
became  landlords  to  MiUs :  the  principle  therefore  caB' 
ing  upon  the  Court  to  say,  the  relative  situation  of  land- 
lord and  tenant  shall  not  protect  rights  adverse  to  that 
situation.    Upon  that  ground  therefore,  if  this  were  a 

long 
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lobg  term,  the  Court  would  interfiare ;  and  say,  that  in  1005. 
ejectment  between  such  parties,  in  general  cases,  this  -r*"^ 
term  ought  not.to  be  set  up*  i;, 

MSLUSU,  ^ 

Then,  supposing,  the  conduct  of  the  tenatit  might  at 
the  eleciipo  of  the  landlord  be  a  disseisin,  and  an  as- 
size, a  distress,  or  an  action  of  covenant,  might  be 
maintained,  still  the  principle  applies  fiurther  than  to 
prevent  the  le^se  coming  in  compedtion  with  these  re^ 
medies ;  and«xteo4fi  to  this ;  that  they  should  not  make 
use  of  the  lease  to  narrow  any  of  the  Plaintiff's  reme^ 
dies,  or  to  diminish  their  number;  if  ejectment  is  a 
more  convenient  remedy,  and  a  remedy,  to  which  he 
has  a  right  to  resort.  As  to  the  duration  of  the  term, 
independent  of  other  circumstances,  it  is  difficult  to  say, 
that,  if  the  principle  of  the  Court  is,  that  the  question 
shall  be  tried  upon  the  present  right  to  the  enjoyment 
and  possession,  it  is  to  depend  upon  the  circumstance, 
whether  the  term  is  long  or  short;  and  it  cannot  be 
stated,  that  the  right  exists,  if  the  term  is  10  or  20 
years ;  BOt,  if  it  is  only  two  or  three  years.  As  tp  the 
phrase  of  the  dignity  of  the  Court,  that  has  been  re- 
ferred to,  the  true  sense  of  that  is,  that  the  Court  will 
take  care,  that  the  administration  of  justice  is  not  made 
a  heavy  oppression :  where  the  interest  is  so  small,  that 
it  would  be  only  indulging  vexation  and  passion  to  give 
the  relief.  Then  does  the  conduct  of  the  Plaintiff  shut 
out  his  remedy?  I  have  a  strong  inclination  against 
him  upon  that.  But,  as  a  man  may  suffer  judgment  in 
ejectment  to  go  against  him  by  default ;  and  try  it  again 
at  a  future  period,  if  he  finds  it  expedient,  the  question 
is,  whether  if  he  chooses  to  try  it  again,  the  title  derived 
under  him  can  be  set  up  against  him.  Such  a  circumstance 
does  not  preclude  him  from  insisting,  that  the  tenant 
shall  not  first  say,  the  relation  between  them  is  dis- 
solved; and  then  set  up. the  very  instrument,  upon  which 

that 
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1805»         that  relation  is  founded.    The  fan*  principle  is,  thnt  fht 


Defendants  have  no  right  to  make  any  use  of  the  lease; 
1^^  even  to  raise  the  question ;  which  if  the  term  were  longer^ 

Mbllish,  &o*  I  should  reserve  till  the  hearing :  but  under  the  circum- 
stances it  will  be  convenient  to  decide  it  now. 


Tke  Lord  Chancellor. 
March  26tk.        The  only  difference  between  these  three  cases  is,  tBaf 

Mills  is  in  the  character  of  tenant ;  Mellisn  in  the  cha- 
racter of  a  person,  now  his  landlord ;  and,  as  to  God' 
frey,  the  only  question  is,  whether  he  is  charged  upon 
the  bill  to  stand  in  any  relation  to  the  property  in 
question.  Upon  the  principles  of  this  Court,  if  a  tenant 
under  a  lease  has,  in  consequence  of  such  a  circumstance 
as  occurs  here,  a  judgment  in  ejectment  agwist  him 
and  the  landlord,  ceased  to  be  his  tenant,  and  has  at- 
torned as  tenant  to  another,  even  if  the  landlord  per- 
mitted that  recovery  in  ejectment  to  be  obtained  by 
negligence,  it  is  against  conscience,  that  the  tenant 
should  upon  *any  future  trial  of  the  right  of  that  person, 
who  stood  in  the .  relation  of  landlord  to  him,  set  np 
against  that  person,  in  order  to  defeat  his  right,  the 
lease,  taken  from  him;  and,  whatever  other  remedEes 
the  landlord  may  have,  upon  the  principle,  that  has  been 
very  ably  discussed,  and  however  numerous  they  may 
be,  yet  this  Court,  pursuing  that  principle  to  its  just 
extent,  will  not  permit  the  tenant  to  defeat,  or  attempt 
to  defeat,  that  right,  if  pursued  by  ejectment.  If  that 
can  be  maintained  as  to  the  tenant,  the  person,  who  be- 
comes his  landlord,  is  also  bound  in  Equity  not  to  take 
advantage  of  an  act,  which  in  Equity  is  considered  un- 
righteous. Such  a  bill  as  this  therefore  might  be  mun- 
tained  by  it  landlord,  who  lost  his  possession  in  eject- 
ment ;  meaning  to  try  another,  against  his  former  tenant; 
to  restrain  him  from  setting  up  the  lease,  taken  from 

the 
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the  landlord,  in  order  to  defeat  his  title;  and  no  third  1805. 

person  would  be  permitted  to  take  advantage  of  that        b^'^r 
act;    if  the  tenant  proposed  to  do  it.     The  general  v. 

et^uity  of  this  bill  therefore  cannot  be  denied*  Mblli3H»  &c. 

The  next  consideration  is.  whether  the  shortness  of 
the  term  now  remaining  is  sufficient  to  bar  the  equity. 
I  think,  it  would  be  going  a  great  deal  too  far  to  hold, 
that  it  will  have  that  effect :  especiaDyi  as  I  must  now 
take  the  bill  to  be  true ;  and  if  an  answer  is  put  in,  ad- 
mitting the  truth  of  the  fact,  there  is  no  reason,  why  the 
equity  should  not  be  administered  in  the  course  of  a 
week.  As  to  Godfrey,  there  is  not  a  case  made  sufficient 
to  bring  him  before  the  Court :  the  bill  containing  no 
averment,  that  he  was  in  such  a  sense  a  party  to  the 
ejectment,  that  he  even  knew  of  the  proceeding. 

The  rule  of  the  Court  is  now  settled,  certainly  con- 
trary to  the  old  practice,  that  a  demurrer,  if  good  to  the 
relief^  will  do  as  to  the  discovery;  if  the  discovery  is 
sought  for  the  purpose  of  the  relief  (46).  When  I  first 
came  into  this  Court,  it  was  very  common  to  hold,  that  a 
demurrer  was  good  to  the  rehef,  and  bad  to  the  disco* 
very.  Afterwards  Lord  Thurlato  held,  that,  if  the  dis- 
covery was  sought,  in  order  to  obtain  the  relief  prayed, 
a  demurrer,  that  was  good  to  the  relief,  was  good  as  to 
the  discovery  also;  and  that  I  take  to  be  the  modem 
doctrine.  This  is  a  demurrer,  going  to  the  whole  bill; 
as  it  is  a  bill  for  discovery,  sought  for  the  purpose  of 
obtaining  the  relief  thereby  prayed.  As  to  Mills  and 
MelUsh  therefore  the  demurrer  must  be  over-ruled  (47); 
and  allowed  as  to  Godfrey  * 

(40)  See  the  refereuces  in  Saaton  v.  Tkt  Earl  of  Scarbih 

the  notes,  ail te,  VoL  II,  461 ;  ronghf  ante,  Vol.  IX,  71. 

VI,  63, 686.     Vlir,  3.   The  (47)  See  Baker  v.  Melliih, 

rule  is  the  same  as  to  a  Plea :  post,  VoL  XI,  63. 
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CANT,  Ex  part0» 


The  necessary  TJNDEJt  an  Order    upon  Petition  within    the  Sta- 
cosU  of  an  in-  ^^^  ( 45  j^  f^^  ^  j^^^^  trustee  to  convey,  a  ques- 

^°       ,       '      tion  arose,  whether  the  infant  was  entitled  to  the  oosts 
ordered  to        .  t      mi  •  .  1         1  1  .         , 

convey  nnder    "^^*^""'*^"*     ^**®  pomt  was  brought  on  by  a  motion,  that 

the  statute  of  ^  mother  of  <he  infant  should  be  committed,  for  not 

Qneen  Aime,  permitting  him  to  convey ;  which  the  Lofd  Chancellor 

allowed,  observed  was  an  improper  mode  of  taking  the  opinioa 

Motion  to  ^^  ^^^  Court  upon  a  point  of  practice, 
commit  the 

mother  for  Mx.JIall,  for  the  infant  trustee,  insisted  upon  adis- 

not  permitting  tinct  undertaking  of  the  party,  presenting  the  petitioD, 

the  infant  to  jj^j.  ^  necessary  costs  should  be  paid, 
convey  not  a 

of  ^'      th  ^^  Lord  Chancelloi^  said,  he  did  not  recollect  any 

opinion  of  the    Order,  that  an  infant  trustee  should  convey,   directing 
Court.  ^^^  taxation  of  costs;  but  did  not  see  upon  prindpk^ 

if  necessary  costs  are  incurred^  that  would  be  allowed 
in  the  case  of  an  adult,  why  the  infant  should  not 
have  costs. 

The  Order  was  made,  that  the  infant  should  convey: 
the  other  party  undertakmg  to  pay  such  costs  as  shall 
appear  to  be  reasonably  incMrred ;  and  it  was  referred  tp 
the  Master  to  tax  the  costs :  the  Lord  ChanceUor  ixA- 
mating,  that  he  hoped,  the  Master  would  look  into  the 
hill,  with  an  anxiety  not  to  allow  any  dijoig,  that  was  not 
necessary :  for  instance,  a  brief  to  Coupsel  to  consent  for 
an  infant ;  to  which  no  attention  could  be  piid. 

(48)  Statute  7  Ann^  c.  19.  c.  10,    out  of   the   lunatic's 

Costs  of  re-conveyance    by  estate :    Ex  parte  Riekmrdst 

Committee  of  a  lunatic  mort-  1/ac.  4f  Walk,  294. 
gagco  uoder  Stat  4  Geo.  II, 
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The  ATTORNEY-GENERAL  v.  OWEN.  March  Bih, 

VltL 
¥N  1747  the  trustees  of  a  cliarity  estate  ip  the  parish    A  lease  for 

o{  Aston f  near  Birmingham,  demised  to  Benjamin  99  years  of  a 
Oicen,  his  executors,  &c*  a  &rm,  with  a  dwelling-house  Charity  estate, 
and  other  buildings,  &c.  with  an  exception  of  the  wood  *  f»wn,  as  a 
and  underwood ;   to  hold  for  99  years,  at  the  annual  ^  ^^  ^7 
«nt,  during   the  tenn.   of  321.     By  a  memorandum.  [^^  '^^^^ 
indorsed  ujion  the  lease,  the  tenant  agreed  within  seven  proof  of  a 
years  to  lay  out  40/.  in   rebuilding   or  repairing   the  consideration, 
buildings.  shewing,  that 

it  is  fair  and 

The  information  was  filed  in  1801,  by  the  trustees  at  ^^^onable, 
that  time,  against  the  personal  representative  of  the  les'-  .       J'^  c  t 
aee,  who  died  in  17S3;  charging,  that  the  premises  were  (^[ig.:*^ 
greatly  underlet  by  eoUusbn  between  the  former  trustees;    Under  the 
that  the  trustees  were  guilty  of  a  breach  of  trust  under  circamstances, 
the  circumstances ;  and  stating  applications  to  tiie  De**  long  posses- 
fendant,  requesting  him  to  surrender  the  lease,  and  o&r-  ^^^^  permitted, 
Ing  to  grant  him  a  new  lease  upon  fair  terms;  which  *°"  *"®  P®" 
was  refused ;  and  praying  accordingly,  tiiat  the  Defendant   ^  '°    being 

maybe  directed  to  surrender  the  lease;  offering  to  grant        ^     ^  ^. 

'  o       o         representative, 

bim  a  new  lease  for  a  reasonable  term  at  a  fair  and  proper  ^^^i^  ^  |^^^^ 
irent ;  and  that  the  Defendant  may  be  decreed  to  jMiy  an  ^^^  g^i  ^^^ 

additional  rent  tat  the  time  past.  without  costs, 

and  without 
The  Defendant  by  his  answer  admitted,  tiiat  the  lease  imposing  an 
was  merely  a  bosbandry  lease ;  insisting,  that  the  pre-  additional  ^ 
mises,  both  buildings  and  land,  were  in  a  very  bad  con-  ^^  '  '^'kVi^"* 
dition  at  the  date  of  the  lease;  and  required  a  consir  .      r^._  ' 
derable  expenditure ;  and  that  with  referraoe  to  those  ^^^^  ^m  qq^ 
eipcumstances  the  rent  was  not  too  low.    The  Defen-  be  so  treated, 
dant  also  went  into   evidence  of   the    money  laid  out 
in  repairs  and  draining,  to  the  amount  of  about  ISO/. 

The 
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The 

Attorj»jey- 

General 

Owen. 


The  relators  provedi  that  the  farm  is  worth  to  be  let  at 
the  present  -time  at  a  rent  of  about  137/.  a-year.    ' 

The  claim  of  an  additional  rent  was  at  the  hearing 
confined  to  the  period  since  the  refusal  b^  the  Defen- 
dant upon  request.         ** 

The  Attometf-Oeneral  and  Mr.  Richarck,  for  the 
Information. 
This  Defendant  must  be  directed  to  deliver  np  the 
lease ;  according  to  what  your  Lordship  did  in  The  Ai* 
tomey'-Qentrdl  ▼•  Green  (49) :  a  lease  for  99 years  i  muck 
longer  therefore  than  the  proper  duration  of  a  husbandry 
lease ;  as  this  was :  at  a  rent  of  32/. ;  though  proYeji 
of  a  value  to  be  let  at  137/.  a-year ;  and  only  4(ML  to 
be  expended  by  the  lessee.  It  is  also  necessary  to  make 
the  Defendant  pay  the  costs ;  on  account  of  the  number 
of  small  charities,  under  which  the  persons  holding  re- 
fuse payment  to  the  trustees ;  upon  the  notion,  that  the 
Attorneyt>General  will  not  file  an  information  for  so 
small  a  rent:  the  application  of  the  trustees  in  tfaos 
instance  being  as  reasonable  as  could  under  the  circum- 
stances be  expected.  Have  trustees  for  a  charity  a  right 
to  let  the  lands  of  the  charity  for  so  long  a  term?  If 
this  is  allowed,  where  is  it  to  stop  ?  This  mode  of 
leasing  is  neither  agreeable  to  the  necessity  of  husbandry, 
nor  the  practice  of  land-owners.  Though  the  term  ia 
Hie  Attorney-General  v.  Green  was  much  longer,  the 
principle  is  the  same;  and  was  also  acted  upon  in  i 
case  from  Wales,  upon  a  building  lease,  a  very  long 
term,  granted  to  Penoyer  Watkins;  who  was  obliged  to 
give  it  up :  the  term  being  •considered  a  great  deal  too 
long  for  the  purpose.  In  The  Attomey-General  v.  Green 
your  Lordship  was  struck  with   the  circumstance,  that 

tbo 


(40)  Ante,  Vol.  VI,  452;  see  the  note,  453, 
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the    Idssee  was  bound  to  ky  out  the    isum  of   500h         1805. 
which  made  an  account  necessary  9   to  bring  home  to  )T^ 

him  that  sum  and  the  interest;  in  respect  of  which  he  Attorney*' 
Was  a  purchaser  bond  fide. 


'Hit.  RomiUy  and  Mr.  HaU^  for  the  DefeiidanC. 
There  is  no  decision,  that  applies  to  the  circumstancfes 
of  this  case.  In  The  Attomey-General  v.  Green  (  50)  the 
ground  was,  that  the  interest  given,  a  term  of  999  years» 
>ras  in  truth  ^  the  same  as  an  estate  of  inheritance ;  Bnd 
the  effect  of  the  transaction  therefore  a  destruction  of 
that,  which  the  trustee  was  bound  to  preserve.  The 
aground  for  impeaching  this  lease  must  be,  that  it  ap* 
pears  upon  the  face  of  the  transaction,  that  it  was  a 
breach  of  trust  to  grant  such  a  lease ;  and,  in  that  case 
certainly  the  party,  having  notice,  cannot  have  the-  be- 
tieflt  of  in  interest,  originating  in  a  breach  of  trust. 
The  difference  between  the  rent  reserved  and  the  actual 
Value  ought  not  to  have  any  weight.  Upon  a  lease  of 
Ho  old  a  date  evidence  cannot  be  obtained  of  the  state 
of  the  land,  buildings,  and  other  circumstances.  As 
fraud  and  breach  of  trust  are  not  to  be  presumed,  it 
-must  be  taken,  that  in  reterving  the  rent  the  parties 
took  into  consideration  the  length  of  the  lease.  Since 
this  lease  was  granted,  a  very  extraordinary  rise  of 
'rents,  that  could  not  be  foreseen  had  taken  •  place 
'throughout  the  kingdom;  and  in  the  neighbourhood  of 
this  farm  from  accidental  circumstances  land  has  risen 
to  nearly  four  times  the  former  value^  The  great  trade 
of  Birmingham  has  arisen,  since  this  lease  was  granted^ 
If  such  a  lease  were  granted  at  this  time,  and  that  town 
tihould  fall  into  decay,  and  the  value  of  estates,  in  the 
(neighbourhood  should  fall  in  proportion,  it  would  be  im- 
possible for  the  lessee  to  get  rid  of  the  leaae»  Then  the 
;  same 


General- 

OWEK. 


(50)  Anto,  Vo».  VI,  452. 
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Attoknet- 
General 

OWBIf* 


tktde  reciproeity  muist  prerail  cqpdb.a  dontsract  wilii  tnch 
trustees,  as  between  individnab;  H  trnstecs  caBBot 
grant  a  ledse  for  99  years  of  a  farm,  what  ia  Ike  Vnei 
60  years,  50,  40,  221  The  act  of  the  tmstees  in  Urn 
Attorney-General  v.  Green  (51 )  was  quite  inconsistent 
with  the  trusty  and  an  atmihilation  of  the  aubject  of  it. 
Unless  that  decree  had  beai  made,  for  870  yeaia  dieie 
w<m|d  not  have  be«i  any  trust  estate:  but  these  tna- 
tees  will  hare  this  estate  in  forty  years.  Aa  to  the  eosisi 
this  demand,  that  the  Defendant  should  gire  up  the 
lease,  and  accept  the  offisr  of  anodier  lease,  at  the  best 
miproved  rent,  such  as  would  be  granted  Ui  any  other 
man,  was  not  so  dear,  that  he  ought  immediatdy  Is 
have  complied  with  it. 


'The  AHamey-GenettU,  in  Reply. 
This  is  a  dear  breach  <kF  trust.  Nothing  could  pv^ 
duee  consequences  more  mischievous,  than  to  bold,  dist 
trustees  have  the  power  of  granting  such  a  lease:  not 
tot  building ;  but^  a  mere  husbandry  lease.  The  vahs 
of  property  has  been  rapidly  risii^  long  before  the  pe- 
riod, at  which  this  lease  was  granted.  There  can  be 
DO  difficulty  in  ascertaining  the  circumstancea  at  tbst 
time.  The  answer  states  a  great  deal;  representinfi 
that  the  knd  had  been  allowed  to  go  to  decay ;  and  re> 
quired  good  husbandry;  and  this  period  is  not  out  of 
the  reach  of  living  witnesses.  As  to  th^  argument  cf 
reciprocity,  and  the  instance  put  of  an  alteration  m  the 
value  from  acddental  circumstances,  it  does  not  foHov^ 
that,  as  a  person,  guilty  of  a  breach  of  trust,  would  be 
obliged  to  account,  therefore,  his  plan  failing,  he  has  a 
right  to  be  protected  from  the  mischief,  drawn  isftm 
him  by  his  fraudulent  contract.  It  is  not  necessary  to 
&c  the  boundary.    It  is  enough  to  say,  it  muat  fidl  &r 
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ihort  ct  the  caae  before  the  Court    Perhaps  the  fine         t805. 
Biajr  ht  drilwii  by  analogy  to  ecclesiaatical  leases:   but  ^^j^ 

yoUr  Lordship  will  not  draw  the  line  at  the  period  of  Attorn  sf^ 
100  yiears;  and  say,  this  is  within  it:  nor  wfll  you  be  General 
incUiied  io  draw  any  line;  but  will  say,  in  the  paortieular 
case  the  conduct  is  so  hliproper,  that  under  the  circum* 
stanees  no  advantage  shall  be  derived  from  it.  'What 
diffbreiiee  is  there  in  the  market  price  between  the  inhe^ 
Titanee,  charged  with  the  rent,  and  a  lease  for  9d  yeanr^ 
so  charged?  There  is  only  an  iinaginary  difiSsrenoe,  or 
account  of  the  freehold  interest.  It  is  impossible  to 
consider  such  a  lease  a  due  application  of  the  charity 
estate* 


ThaLord  Chancellor. 
I  am  surprised  to  hear,  there  is  no  decision,  declaring, 
that  a  lease  for  99  yeisrs  of  a  charity  estate  ifnd^  such 
drcumstances  is  a  breach  of  trust;  as  I  am  certain,  that 
for  the  li^  25  years  no  doubt  has  been  entertained 
upon  it.  The  trustees  of  this  charity,  being  entitled 
to  a  £suin,  consisting  of  a  considerable  quantity  of  land, 
five  or  tax  closes,  and  two  meadows,  with  oonveiiiei^ 
buildings  for  the  purpose  of  the  enjoyment  of  the  estate, 
Rs  a  &rm,  what  was  the  previous  rent  not  appearing, 
,  dealing  as  trustees  of  a  charity,  who  are  bound  at  least 
to  as  provident  mahagement  as  a  provident  owner,  make 
this  demise  for  99  years  at  a  rent  of  SS/.  a-year.  It 
sppeiars  by  the  indorsement,  that  there  were  building 
upon  the  inemises;  and  from  the  nature  of  that  kf- 
dorsement  their  state  was  such  as  to  be  sufficient  for 
-the  purpose  of  occupying  die  fiurm  for  seven  years  to 
come,  widiout  any  expenditure;  and  therefore  the  eon 
gagement  of  the  tenant  was  only  to  lay  oiit  40/.  in 
-those  seven  years ;  which  he  might  dple  out  as  he  pleased. 
It  is  admitted,  therefore,  that  the  stote  of  the  buildings 
was  such,  that  all  the  can8iderati(m,  which  as  a  gross 
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aum,  it  was  necessary  for  him  to  add  to  the  rent,  vat 
that  sunu  It  is  said,  it  is  quite  competent  to  trustee* 
lo  taiake  a  lease  of  this  kii^  for  .99  years;  and  it  it 
truly  said,  a  lease  for  99  years,  at  a  rent  of  SStL, 
with  an  expenditure  of  40^.,  may  be  a  reasonable  trans- 
action: but  it  will  be  reasonable  myery  few  instanrrs; 
and  the  Court,  looking  at  a  transactiout  that  anas  at  die 
alienation  of  a  charity  estate  for  99  years,  w3k  pttt  k 
;upon  Aose,  who  were  dealing  for  and  with  tlie  charity 
estate,  to  shew,  that  it  is  reasonable ;  for  orjdinarify  it  it 
oiot  a  reasonable  transaction.  There  is  no  inatanee  of 
a  power  in  a  marriage  settlement  to  lease  for  99  yeaisi 
except  with  reference  to  very  particular  circumstances. 
The  ordinary  husbandry  lease  is  for  SI  years.  Building 
leases  are  sometimes  made  under  a  settlement  for  60 
or  90  years ;  but  not  for  the  same  rent  daring  the 
whole  time.  There  is  no  rent  for  the  two  or  three  fiist 
years,  until  the  buildings  are  coTcred;  and  then  Aej 
are  at  a  rent,  generally  not  imnreasing  to  the  end  of 
the  lease,  but  increasing.  Upon  a  devise  to  ^.  in  fee 
in  trust  for  his  infant  son,  to  be  conveyed  to  bim  at  tfe 
age  of  21,  and  without  imposing  terms  upcm  the  trustee 
as  to  the  rent,  the  length,,  or  terms,  of  the  lesie, 
.this  Court  would  say,  the  trustee  was  to  do  what  wss 
ireasonable ;  and  it  would  be  monstrous  to  hold»  that  he 
could  alienate  the  land  for  99  years  at  a  stationary  rent 
The  Court  would  put  it  both  upon  the  trustee,  and  the 
lessee,  taking  under  him,  to  shew,  that  the  act  was 
•reasonable;  and  done  in  the  &ir  management  of  the 
estate.  There  is  no  case,  in  which  calculators  efcr 
give  the  same  evidence:  but  I  dp  not  recollect  an  in- 
stance of  difference,  that  would  displace  the  observation 
of  the  jdttorney  General^  that  they  make  very  Kttk  dis- 
tinction between  an  .interest  for  99  years  and  the  inhe- 
ritance; both  i>aying  the  same  rent  Suppose,  thiey 
.  were  asked,  after  this  lease  had  been  granted,  what  they 
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could  get  fbr  the  inheritance.  The  calse  of  The  AHor* 
ney-Oenerdli.  Oreen(Si)  was  open  to  ahnost  all  the 
considerations  as  to  redprocity,  that  have  been  stated 
in  this  argument.  The  true  point  is  this ;  and  I  will 
not  state  it  any  other  way ;  for  my  predecessors  thought 
it  too  dangerous;'  and  I  think  it  right  to  follow  them  in 
that:  I  win  not  lay  dovm  any  precise  rule:  but  I  am 
clearly  and  decidedly  of  opinion^  that  an  alienaition  fot 
^  years  of  a  chalrity  estate,  if  a  mere  husbandry  lease^ 
and  without  consideration/  to  be  shewn  by  those,  who 
inakie,  and  take,  the  lease,  to'  point  out,  that  it  is  a 
proper  bai^gain,  with  reference  to  a  husbandiike  manner 
of  actingi  is  a  lease,  which  this  Court  will  not  permit 
to  stand. 


id05. 


The 
Attorn  BY- 
GENERAL 

V. 
OWBlf. 


As  to  the 'costs,  that  is  to  be  governed  by  the  conduct 
intended  on  both  sides ;  and  must  be  considered  upon 
the  offer  of  the  Attomey^General^  which  becoikies  him^ 
to  give  a  reasonable  lease ;  having  regard  to  the  expen- 
diture-of  the- lessee,  and  the  advantage,  derived  by  him; 
and  recollecting,  how  long  the  trustees  permitted  this  i 
and,  that  this  Defendant  is  the  personal  representative ; 
and  consideringvhat  ought  to  be  done  with  reference 
to  any  ulterior  rent.  As  to  the  costs  therefore  let  thq 
cause  stand  over  to  the  first  day  of  the  Term;  and  treat 
in  the  mean  time.  Upon  the  other  point  I  have  no 
doubt  whatsoever,  that  such  a  lease  of  a  charity  estate 
shall  not  be  permitted ;  unless  it  is  shewn  to  be  fair  and 
reasonable,  and  for  the  benefit  of  the  charity. 


The  Lard  CThancellor. 
I  continue  of  the  opinion,  that  the  lease  ought  to 
be  delivered  up.    Then  the  only  consideration  is,  whe- 

ther 
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thet  the  Pefendant  «ught  to  be  chtrged  wkh  4H1]^  fnt 
beyond  th^  3@/L  a-year ;  and  I  think  not,  Sot  a»y  perigi 
prior  to  tl^e  fiUi^  of  the  bill.  As  ly>  the  eCMl^  If  he 
gives^  up  the  Ic^ase  without  4my  trouble,  I  will  not  aiabl 
him  pay  the  coats.  But  thia  case  is  not  to  he  comakxei 
as  an  authorityi  with  reference  U>  persona,  taking  sadh 
leases  of  charity  estates ;  and  in  future  tbey  will  not  gel 
off  so  easily. 

The  Defendant  undertaking  to  gire  up  the  base  mr 
ihediately,  the  Decree  was  made  accordi^gfy,  witbiNil 
costs;  and  it  was  agreed,  that  he  should  coiiftinue  in  pose 
session  to  the  end  of  the  year ;  paying  a  rent. 


At  the 

Rolls, 

1803. 

Dec.  23c/. 

Before  the 

Lord 

Chancellor, 

Upon  Appeal, 

1806, 
March  llih, 
28M. 
May  2d* 
ConstmctioQ 
of  a  Will,  con- 
fining a  clause  **  ^*^^  ?^'*  2^^  annum  during  his  life.    2dly,  Upon  the 

of  survivor-  *'  decease 

ship,  not  leav- 
ing issue,  to  the  death  of  the  tenant  for  life. 

Where  a  question  arises  upon  the  interest  in  a  trust  fund,  separated 
fr0m  tht»  general  residue,  the  costs  must  come  out  of  the  partiealmr 
fond;  and  having  been  given  by  the  Decree,  as  specifically  (Grayed  by 
the  Bill,  out  of  the  general  personal  estate,  the  Decree,  though  af- 
firmed in  other  respects,  was  corrected  in  that  particular;  being  con- 
sidered as  relief  prayed ;  and  therefore  not  within  the  rule  against 
appealing  for  costs  only. 


JENOUR  V.  JENOUR. 

TUTATTHEW  JENOUR  by  his  Wfll,   dated  the  9i 
oi August 9  1783,  made  the  following  disposition: 

**  Eirst,  I  leave  in  trust  to  my  sister  Margaret  JeiMWj 
''.my  brother  Thomas  Jenour,  and  ipy  nephew  Joshua 
''  Jenaur,  600/.  per  annum,  of  my  Bank  Long  Annuities; 
'^  of  which  my  sister  Margaret  Jenour  shall  have  400L 
per  annum    during  her  life;    and  my.  brother    shall 
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/.'decease  of  either  of  my  trustees  another  %hal\  be 
.  ^'  chosen  by  my  two  surviving  trustees  atid  three  nieces 
''or  the  majority  of  them;  and  my  two  surviving 
T  trustees  shall  transfer  the  said  annuities-  into  the 
f  luunes  of  themselves  and  the  trustees,  so  to  be 
"  cho6(»i ;  and  upon.  Uie  death  of  every  trustee  the 
f  like  choice  of  another,  and  transfer  of  Uie  annuities 
5'  shall  be  made  during  the  term  of  the  said  annuities, 
f  Upon  the  decease  of  my  sister  SOO/.  per  annum  of 
''.  the  annuities,  left  to  her  during  her  life,  shall  be 
''equally  divided  between  my  two  nephews  c/o^/ifMi  and 
f  MaUliew  Jenow^  and  three  nieces^  Charlotte  Jenour^ 
^'  Sidney  Fine/if  and  Jane  Jenaur,  and  the  survivors  of 
^  Aem ;  and  the  other  2001.  per  annum  shall  be  my 
f  brother's  during  his  life,  if  he  shall  survive  my  sister; 
f '  and  after  his  decease  shall  be  equally  divided  between 
^'  my  two  nephews  Joshua  and  Matthew  Jenaur,  and 
^  go  to  the  survivor  of  them  in  case  bis  brother  shall 
^  leave  no  lawful  issue :  if  he  shall,  such  issue  shall  be 
'.'  in  place  of  their  father  with  regard  to  the  said  an- 
"  nuities.  Upon  the  decease  of  nyy  brother  the  200/. 
"  per  annum  of  the  anmiides  left  to  him  during  his  life 
"  shall  be  equally  divided  between  my  two  nephewi^ 
'*  and  three  nieces  before  named  and  the  survivors  of 
'.'them;  and  my  nieces  and  the  husbands  of  such  as 
*f  shall  be  married  shall  assign,  to  my  nephew  Joshua 
"  Jenowr  all  right  and  claim  to  any  part  of  the  share 
f  of  the  Daily  Advertiser  left  to  them  by  the  Will  of 
"their  father;  and  my  trustees  shall  not  pay  to  them 
'f  their  share  of  this  legacy  till  such  assignment  shall 
'f  be  made.  No  part  of  the  above-mentioned  400/. 
'^>per  annum  Bank  Long  Annuities  left  to  my  two  ne- 
'f  phews  and  three  nieces  before  named  after  the  decease 
'^  of  my  sister  and  brother  shall  be  subject  to  the  con- 
'^  tvoul  or  disposal  or  liable  to  the  debtor  debts  of  any 
"  husband,    that  either  of  my  nieces  shall  have :    but 
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''  the  share  of  each  niece  «hall  be  pud  to  each  meee 
'*  only ;  and  her  receipt  alone  shall  be  a  legal  d&^ 
*'  charge  to  my  trustees  for  the  same.  This  legacy 
**  to  my  nieces  I  give  upon  this  express  conation, 
f'  that  neither  of  them  under  any  pretence  whatever 
''shall  consent  to  alienate  or  part  with  the  whole,  or 
''  any  part  of  her  share  of  the  said  400/.  per  atumm; 
"  and  if  at  any  time  it  shall  come  to  the  knowledge  of 
*'  my  trustees,    that  either  of  my  nieces  have   broken 

this    condition,    upon    the    punctual    observance    of 
'  which  alone  they  shall   have    a    legal  claim  to  any 

share  of  this  legacy,  from  such  time  my  trustees 
''  shfill  divide  the  forfeited .  share  of  such  niece  equaDy 
**  between  her  surviving  sisU^  and  brothers  during  tfi6 
**  life  of  such  niece :  but,'  if  she  shall  leave  lawful 
**.  issue  at  her  death,  such  issue  from  that  time  shall 
^'  have  their  mother's  share  of  the  said  400^  per  anmaH 

in  the  same  manner,  aJs  they  Would  have  had  it,  had 

not  their  mother  forfeited  the  same  dnring-her  life; 
''  for  the  lawful  issue  of  my  nephews  or  nieces  shaB 
"  be  in  place  of  their  father  or  mother  after  their  de- 
^' cease;  and  have  their  father  or  mother's  share  of 
''  the  said  annuities :  Thirdly,  my  lease  of  the  office 
''  or  place  of  one  of  the  15  Coal  Meters  of  Ijondom  I 
''  leave  in  trust  to  my  nephew  Joshua  Jenour^  whom 
''I  would  have  to  take  upon  himself  the  said  office; 
''  and  from  the  income  of  the  same  shall  pay  to  each 
**  of  his  two  unmarried  sisters,  Charlotte  and  Jane 
"  Jenour,  whilst  they  remain  unmarried,  80/.  per  om* 
"  num,  during  the  life  of  my  sister  Margaret  Jenour, 
*'  and  16/.  per  annumf  during  the  life  of  my  brother; 
'.'  also  from  the  income  of  the  same  shall  lay  out  SSOL 
"per  aitfittin  in  the  purchase  of  Bank  Long  Annuities, 
'^  together  with  the  produce  of  such  Annuities,  until 
**  921.  per  <mnum  Bank  Long  Annuities  shall  have  been 
*'  purchased ;    which  Annuities   shall-  be    put   in    the 
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names  of  my  three  trustees ;  and  shall  be  reserved  to 
pay  to  each  of  my  said  two  nieces  the  SOL  per  annum, 
during  the  life  of  my  sister,  and  16/.  per  annum  during 
the  life  of  my  brothery  if  my  sister  and  brother  shall 
survive  the  expiration  of  my  coal-meter*s  lease :  the 
surplus  and  remainder  of  the  income  of  my  coal-roeter*s 
place  after  making  the  aforesaid  provisions  I  give  to 
my  nephew  Joshua  Jenour :  after  the  decease  of  my 
sister:  and  brother,  the  9S/.  per  annum  Bank  Long 
Annuitiesi  directed  to  be  purchasedi  shall  be  an- 
nexed to  the  •SOO/.  per  annum,  given  to  my  two 
nephews  In  the  second  article  of  my  Willj  and  go  to 
them  in  the  same  manner/* 


1805. 


Jbnour 
Jbnour* 


After  giving  some  other  legacies,  the  testator  appointed 
his  brother  Thomas,  and  his  nephew  Joshua  Jenour ^  his 
executors;  and  appointed  the  latter  his  residuary  legatee. 
The  testator  also  made  the  following  disposition,  by  two 
codicils: 
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'^•£120  per  annum  Bade  Annuities  1778  for  thirty 
years  I  leave  to  my  brother  •  and  sister  Margaret 
Jenour  and  the  survivor  of  them  during  life;  andj  if 
Aeither  of  them  shall  live  to  the  expiration  of  the  said 
annuities,  after  their  decease  these  annuities  shall 
be  equally  divided  between  my  two  nephews,  Joshua 
and  Matthew  Jenour;  and  go  to  the  survivor  of  them, 
if  bis  brother  shall  leave  no  lawful  issue,  13th  August, 
1784.^ 


Second  codicil. — "  I  leave  to  the  trustees,  men^* 
"  tioned  in  my  Will,  30/.  per  annum  of  my  Bank  Long 
''Annuities,  to  apply  towards  the  education  and* sup* 
**  port  of  Mary  Ann  JVilUams,  daughter  of  my  late 
"  niece,  untU  she  shall  attain  the  age  of  thirty  years, 
^^  when  the  said,  annuities  shall  be  transferred  to  her, 

"and 
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'*  aiid  be  at  her  oWn  disposal,  but,  if  she  shall  not  Htc  to 
"  that  period,  these  annuities  shall  be  equally  divided 
"  between  my  two  nephews,  Joshua  and  Matthew  Jenour^ 
"  and  go  to  the  survivor,  if  his  brother  shall  nbt  leave 
"  lawful  issue/* 


The  testator  died  in  1785.     The  92/.  Long  Annuities 

0 

were  purchased  according  to  the  directions  of  the  Will;' 
and  invested  in  the  name  of  trustees.  Margaret  Jeuour 
died;  leaving  Thomas  Jenour  s\xrs\y\ng\  and  be  died  in 
February  1803.  The  bill  was  filed  bf  Matthew  Jenow, 
the  testator's  nephew;  praying  a  declaration,  that  the 
Plaintiff  is  become  entitled  to  an  equal  moiety  of  the 
principal  of  the  92/.  Bank  Long  Annuities,  absolutely ; 
and  a  transfer  accordingly ;  and  that  the  Defendant  Joskma 
Jenour  may  be  decreed  to  pay  the  Plaintiff  his  costs  of 
this  suit  out  of  the  clear  residue  of  the  teatntor's  per- 
sonal estate  in  his  hands,  as  executor. 

The  Defendant,  Joshua  Jenour^  by  his  answer  sub: 
mitted,  that  up(m  the  death  of  Thomas  Jenour  tbe 
Plaintiff  did  not'  become  entitled  to  an  absolute  interest 
in  the  moiety  of  the  9S/.  per  annum  Bank  Loiig  An- 
nuities; but  became  entitled  to  an  interest  for  his  Gfe 
only. 


leod. 

Dec.  23d. 


The  Master  of  the  Rolls  (53). 
I  am  always  indisposed  to  the  construction  of  inde- 
finite survivorship.  In  many  of  the  cases  the  argument 
might  have  been  used,  that  you  are  inserting  wonfs. 
Here  much  time  might  elapse,  before  any  part  of  these 
annuities  would  come  to  the  survivor.  He  provides 
for  the  case  of  survivorship.  If  the  period  of  survivor- 
ship is  fixed,  the  leaving  issue  must  mean  leaving  issue 
then,   at  the  time  of  the  death  of  the  tenant    for  life. 

His 


(53)  The  Judgment  at  the  Rolls  ex  relatiouc. 


CASES  IN  CHANCERY-. 

Ifig  expressioDQ  first  are  adapted  to  die  case  of  death 
before  the  tenant  for  life.;  for  the  children  are  to  etand 
in  &e  place  of  the  father :  that  is,  to  take  the  same 
qvantity  of  interest  as  the  father  would  have  taken,  if  he 
had  been  then  living :  that  is^  the  &ther  shall  take  absb* 
lutely,  if  living  at  the  death  of  the  tenant  for  Ufe :  if 
then  dead,  leaving  issue,  then  the  issue  is  to  be  entitled 
in  the  place  of  their  father,  t.  e.  dball  take  absolutely ; 
and  the  Uving  nephew  also  shall  t^ke  absolutely.  That 
lA  an  equal  gift :  but  the  other  construction  would  not  be 
so.  There  is  always  considerable  difficulty  in  fixing  the 
precise  period  of  survivorship,  when  the  testator  has  not 
in  so  many  words,  expressed  it.  It  is  always  attended 
with  a  degree  of  uncertainty :  but  ^his  is  the  best  con^ 
ttruction  I  can  put  upon  it.  ^ 
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Jbnoua 
Jbnoujl 


The  decree  directed,  that  the  Defendants  should  trans- 
fer one  moiety  of  the  92L  per  afmum.  Bank  Long  An«- 
nuities,  to  the  Plaintiff,  and  pay  to  him  a  moiety  of  the 
dividends,  accrued  in  respect  thereof, .  since  the  death  of 
Thomas  Jenonr;  and  that  the  other  moiety  should-  be 
transferred  and  paid  in  the  same  manner  to  the  De- 
fendant Joshua  Jenour;  and  the  costs  of  all  parties  were 
directed  to  be  paid  out  of  the  general  personal  estate  of 
the  testator. 

■ 

From  this  decree  the  Defendant  Joshua  Jenour  ap« 
pealed  to  the  Zorrf  Chancellor;  insisting,  that  the 
petitioner  and  the  Plaintiff  ought  to  have  been  declared 
entitled  to  the  922.  per  annum  Long  Annidties  during 
their  respective  lives  only,  with  benefit  of  survivorship 
to  them  and  their  issue,  according  to  the  Will;  also,  that 
the  costs  of  the  suit,  ought  to  have  been  directed  to  be 
paid  out  of  the  said  9Zl.  per  aftnum,  and  not  out  of  the 
general  personal  estate  of  the  testator. 


The 


1805. 
Jbnour 

JBNOtJB. 
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'  The  Attorney  General^  ]Mr.  Pi^gott,  and  Mr»:Hmi^ 
for  the  Defendanti  m  support  of  the  appeal,  copt^ided 
for  the  construction,  extending  the  benefit  of  surnvor* 
ship  between  the  nephews  to  the  death  of  one  at  any 
time,  leaving  no  lawful  issue;  not: confining  that  erent 
to  the  death  of  the  brother,  entitled  for  his  life ;  two 
circumstances  constituting  the  previous  condition:  sttr- 
yivorship,  and  the  non-existence  of  children  of  the  de* 
ceased  nephew:  this  ^construction  bemg  the  ordinaij 
meaning  of  the  words,  as  they  stand :  that,  adopted  bj 
the  decree,  requiring  words  to  be  supplied. 


Mr.  Alexander^  Mr.  JtomiUy,  and  Mr.  JR.  SmUk,  fiir 
the  Plaintiff,  in  support  of  the  decree,  insisted,  that, 
to  av^d  tying  up  the  property,  the  inclination  of  the 
Court  is  to  limit  the  survivorship ;  observing,  that  tlie 
bequest  in  favour  of  the  issue  is  confined  to  the  issue  of 
ihe  nephew  dying  first ;  not  extending  to  the  issue  of  the 
jsurvivor;  and  the  construction  of  the  clause,  expressly 
putting  the  fonper  children  in  the  place  of  their  fiither, 
ipyst  be  limited  to  the  event  of  the  father's  death  in  the 
life  of  the  tenant  for  life,  the  period  pointed  to  in  sD 
^he  other  dispositions^ 


«p» 


The  Lord  Chancellor. 
March  28M.  The  effect  of  this  decree  is,  that  the  Plaintiff  is  ab- 
solutely entitled  to  a  moiety  of  the  921.  Bank  Long 
Annuities;  though  the  ordering  part  is  not  prefaced  by 
a  declaration  of  the  rights,  according  to  the  prayer  of 
the  bill;  which  would  have  been  more  regular^  Two 
questions  arise  upon  the  appeal:  1st,  Whethei:  upon 
the  true  construction  of  the  Will  the  Plaindff  became 
8o  entitled:  2dly,  Whether  the  point,  as  to  the  costs  of 
this  suit  is  well  decided  by  the  direction,  that  the  exe- 
cutor shall  pay  the  costs  out  of  the  personal  estate  of 
the  testator.  As'Uiis  suit  is  framed,  the  point  is  se- 
lected 
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lected  with  reference  ta  the  fund  of  921.  per  annum 
Ldng  Annuities;  the  decision  upon  which  may  go  to 
intimate  an  opinion,  not  to  decide,  as  to  the  title  to  the 
200^  per  annum  Long  Annuities ;  to  which  hy  the  Will 
the  other  fund  is  annexed.  .  In  the  discussion  as  to  that 
fiind  many  questions  are  involved,  as  to  the  construction 
in  events,  that  might  have  happened;  and  this  Will  is 
doubtful  in  such  a  degree,  that  I  have  in  the  course  of 
the  argument  changed  my  opinion  several  times.  It .  is 
dear,  the  testator  had  not  the  least  conception  of  die 
legal  effect  of  the  words  he  used ;  and  the  construction 
to  be  made  upon  this  Will  probably  will  in  a  great  de- 
gree defeat  h]|8  actual  intention  as  to  the  disposition  of 
his  property. 


1806. 

JjBNOJDR 

V. 
^BNOUBft 


"  vided.'' 


If  the  first  part  of  the  disposition,  giving  200k  An- 
nuities, of  the  400/.  Annuities,  which  the  testator's 
sister  was  to  have  for  her  life,  to  his  nephews  and 
nieces  and  the  survivors  of  them,  had  stopped  therCi 
the  necessary  construction  would  be  a  distribution  among 
those,  who  upon  the  decease  of  his  sister  were  living; 
and  the  legal  interpretation  would  not  create  a  benefit  of  Tenaacy  in 
survivorship  among  them:  but  under  the  words  "  equally  common  mider 
"  divided,*'  they  would  take  the  absolute  interest,  as  ^*  words 
tenants  in.  common ;  and  then  it  would  be  too  great  a  ^^  ^^  ^  J 
strain  to  hold,  that  something  more  was  intended  by  the 
additiopal  words  *'  go  to  *"  in  the  disposition,  imniediately 
following,  of  the  other  200l»  Annuities.  As  to  that,  if 
one  of  the  nephews  died  in  the  life  of  the  testator's 
brother,  leaving  issue,  according  to  the  express  phrase 
that  issue  would  be  in  the  place  of  their  father;  and 
take  a  moiety  of  that  fund  of  2001.  Long  Annuities. 
It  is  also  clear,  that,  if  that  issue  died  in  the  life  of 
the  testator's  brother,  so  that  at  lus  death  there  was 
no  person  living,  representing  that  deceased  nephew^ 
yet  die  survivor  of  the  two  nephews  would  not  have 
taken  that  moiety,  but  it  would  have  vested  in  the  is- 
^ue.    But,  if  both  nephews  had  died,  and  left  issue, 

the 


570 


IMS. 


Jbhour 

V, 
JfiNOUR^ 
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the  effect  is,  that  the  issue  of  the  nephew,  who  died  ilts^ 
would  haye  stood  in  the  place  of  the  fkther;  but  iK>t  &e 
issue  of  the  nephew,  who  died  hist;  though  that  issue 
would  have  taken  his  moiety  as  his  personal  represenlsr 
tive.  The  testator  has  therefore  applied  a  direction^ 
having  all  these  singular  eflSscts  as  to  the  900L  Ammities. 
Upon  the  next  clause,  as  to  the  800L  Annuities,  left  tt> 
the  testator's  brother  for  life,  if  it  stopped  at  the  direo- 
tion  for  an  equal  division  between,  the  nephews  and 
nieces,  and  the  survivors,  that  would  have  been  sb- 
solute  to  such  nephews  and  nieces,  as  were  living  at 
the  death  of  the  brother.  But  a  clause  follows,  as  to 
tlie  nieces;  supposing  them  in  certain  events  to  forfeit 
their  right  to  the  enjoyment  for  Ufe  of  their  shares;  and 
giving  the  forfeited  shares  during  the  respective  lives 
among  those,  who  had  not  forfeited;  but  stating^  that 
the  issue  after  the  death  of  the  mother  shall  have  her 
share  of  the  400/.  per  annum^  in  the  same  manner  as 
they  would  have  had  it,  had  not  their  mol^er  forfeited 
the  same  daring  her  life;  for  the  issue  of  his  nephews 
and  nieces'  shall  be  in  place  of  their  father  ot  mother 
after  their  decease ;  and  have  their  fiitber  or  mother's 
share  of  the  said  annuities ;  not  stating,'  what  shall  be- 
come of  it,  if  they  do  not  leave  issue.  If  this  is  to  be 
construed  with  reference  to  th^  400/.  only,  upon  the  ne- 
cessary effect  of  the  words  in  the  conclusion  of  that 
clause  it  is  impossible  to  -contend,  that  ekher  the  &- 
thers  or  the  mothers  have  an  absolute  interest  in  the 
shares  of  that  fund,  if  they  leave  issue ;  for  the  issue 
would  stand  in  the  place  of  the  parents  respectivdy;  and 
there  are  not  words  enough  to  justify  the  construction, 
that  they  would  have  the  absolute  interest,  subject  only 
to  be  devested  in  the  event  of  death,  leaving  issue.  As 
to  the  proportion  of  that  fund  the  construction  must  be, 
that  those  nephews  and  nieces,  who  should  be  alive  at 
the  death  of  the*  testator's  brother,  should  take;  but 
not  absolutely,  if  there  should  be  children:   the  diil* 

ditB 
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dren  taking  their  Bbaree ;  and  atflo,  if  some  of  the  ne<* 
phews  and  nieceB  died  in  the  life  of  the  brother,  -  but 
leaving  children;  they' would  have  had  a«ight  to  stand  in 
the  place  of  the  father  or  mother,  though  not  surviving 
the  brother.  There  is  a  question  updn  the  whole,  whe^ 
ther  even  as  to  the  400^  that  bounty,  which  the  testator 
intended  fbr  his  nephews  and  nieces^  was  meant  to  be 
given  to  the  survivor,  if  they  afterwards  died  without  that 
issue,  to  whom  he  intended  bounty.  It  is  not  necessary 
to  give  an  opinion  upon  that :  But  the  ulterior  question 
is,  whether  the  testator  shall  be  understood  to  say,  not 
only  as  to  the  400^,  but  also  as  to  the  200/.,  that,  if 
either  died,  leaving  issue,  the  issue  should  take;  .but,  if 
either  died  without  issue,  that  one,  who  had  issue,  should 
take.  Upon  the  whole,  the  construction  must  be,  that 
one  nephew  shall  take  the  whole,  if  one  only  be  living-; 
except  the  oiie  deceased  has  left  issue:  in  ^hat  case  \hB 
one  surviving  shall  take  'half;  and  the  child  or  children 
of  the  deceased  the  other  half.  Thinking  this  as  doubts 
ful  a  case  a^  I  ever  had  to  decide,  I  am  not  authorised  U> 
put  a  different  construction  upon  the  bequest  of  the  200/L: 
Annuities,  as  that  stands  in  its  proper  place,  by  appljring 
to  it  the  declaration,  that  is  found  at  the  end  of  the  clause 
as  to  the  40M.  Annuities.  Whatever,  therefore,  might 
have  been  the  claim  of  the  issue,  this  Plaintiff*,  havings 
survived  the  testator's  brother  and  sister,  is  entitled  ta 
one  moiety  of  the  Q2L  per  aimum ;  and  there  are  not 
words  enough  to  maintain  the  other  construction. 


1806; 


jRNoua 

JBNODXI' 


I 


As  to  the  costs,  there  is  a  distinction  between. this 
and  the  ordinary  case -of  costs  put  V>f  the  estate;  foi^ 
though  it  is  true,  that  r^Ie  poevails,  where  a  quear 
tion  arises  between  the  individual  and  the  person  taking 
the  bulk  of  the  estate,  how  far  the  bulk  of  the  estate  is 
^  to  answer  for  a  legacy,,  a  siun  of  money,  or  a  portion^ 
yet,  if  there  is  no  questicm  between  the  latter  ami  peiv 
sons,  claiming  against  him  the  bulk  6f  the  estate  \  but, 

aftet 


[  ^sn  ] 
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1806*         after  he  has  paid  out  of  the  bulk,  and*  done  all,  diai 
.  ^'"^^^         is  incumbent  upon  him,    a  question  arises  as  to  the  ish 
,^,  terest  in  that  property,  clearly  severed  from  the  bulk, 

J«NOUR«  the  expence  of  questions,  touching  that  fund,  ought  to 
bq  thrown  upon  the  fimd  itself.  I  doubt  also, ^whether 
this  can  be  said  in  a  strict  sense  to  be  an  appeal  for 
costs  only  (54).  This  is  the  first  case,  in  which  the  ques- 
tion, how  the  costs  are  to  be  paid,  has  appeared  upon 
STo  revivor  for  the   record.    You   cannot  revive  for  costs   alone  (55); 

costs  alone;     f^nt  if,  costs  are  to  be  paid  out  of  an  estate,   you  may 

unless  to  be     ^^^^  ^^  4^^^  (55)^ 

paid  out  of  the 

estate.  t«— MM>»«-«i— ■-■ipiiiji— 


.1  i 


•  •  '  •  ■,  f 


''  Mr.  RomiUy  stated,  that  he  conceived  the  rule  to  be, 
that,  where  the  costs  are  in  the  discretion  of  the  Cour^ 
there  can  be  no  appeal  upon  the  subject  of  co8ts» 
In  Wirdman  .v.  Kent  (57),  according  to  a  MS.  note. 
Lord  Thurlow  made  a  variation  in  the  decriee,  as  to  a 
eoinpensation;  and  yet  refused  any  variation  as  to  the 
costs:  the  variation  b^irig  such  as  would.. have  been 
made,  when  the  cause  came  on  fpr  farther  ilirectbns, 
if  desired.  In  Williams  v.  Beywm  (58),  upon  a  re-> 
hearing  the  Gravamina  were,  that  the  Defendant  ought 
to  have  been  charged  with  the  interest  aiid  costs.  The 
opinion  of  the  Court  was,  that  the  costs  ought  to  have 
been  given  originally,  but  not  the  interest ;  and  the  de- 
cree was  affirmed;  on  the  ground,  that  there  could  not 
be  a  rehearing  for  costs  only;  which  was  the  only  sub* 

ject, 

( 54 )    T^tyhr  v.  Papkiim,  abatement  See  2  Mer.  lie. 

post.  Vol.  XV,  72.  JSx  parte  (57)  2  Bm.C.  C.  140,  ttat- 

Baines.fl  Ofyn  Sf  Jam.  259.  ed  from  Mr.  AoMtiiys  note. 

fieameson  Costst  101.  (58)  In  the  Court  of  Ei- 

. .  (55>  Ante,  Morgam  V.  Seu-  chequer^  cited  from  a  note  of 

ckmore,  Vol.  II,  819.    Ill,  Lord  CoUshuter.    Bmmm  m 

105/  See  the  note,  II,  317«  Cottti^  300.     See  also  188, 

(50^  80,  where  the  coate  101. 
have  been  taxed  before  the 
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ject»  upon  which  the  id^cree  could  be  •  impeached ; 
though  the  claim  of  interest  was  not  considered  frivolous. 
There  is  a*  note  in  the  printed  Report,  pointing  at  the 
distinction^  taken  by  ypur  Lordship,  where  the  costs 
aret  ordered  to  be  paid  by  the  party,  and  were  out  of 
the  estate. 


1806. 


Jbnoub 

V. 


'  !I%e  Lord  Chancellor. 
Suppose,  a  third  person  was  executor,  and  brought 
before 'the  Court.  Here  the  executor  happens  to  be  be- 
fore the  Court  by  the  mere  accident,  that  the  trustee 
happens  to  be  executor ;  for,  as  executor,  he  had  done 
with  the  fund ;  having  placed  it  in  the  hands  of  the 
trustees  for  the  persons,  entitled  under  the  trust.  It 
has  been  17  years  out -of  his  hands,  as  executor.  Then 
this  is,  not  costs  within  the  conmion  rule,  but  rehef. 
I  will  give  the  declaration  myself;  that  it  may  not  be 
misunderstood. 


The  following  Declaration  was  afterwards   given  out 
by  the  ZdOrd  Chancellor: 


Mag%d. 


t€ 


€t 


"  Inasmuch  as  the  fund,  the  right  to  which  was  in 
*^  question  in  this  cause,  had  been  separated  from  the 
residue  of  the  personal  estate  of  the  testator,  and 
placed  in  the  hands  of  the  trustees  thereof  by  the  e^e- 
"  cutor,  before  the  bill  filed,  and  as  the  payment  of 
''  the  costs  of  this  suit  out  of  the  residue,  is  in  this 
cause  specifically  prayed  by  the  bill  as  relief,  and 
.the  executor,  as  such,  is  made  a  party  to  the  suit 
in  respect  of  that  relief,  so  prayed ;  the  order  for  the 
payment  of  the  costs  in  the  decree  complained  of  is 
in  this  particular  case  to  be  considered  as  relief 
granted  by  the  Court ;  and  in  this  ^ase  the  Resi- 
due of  the  personal  estate,  ought  not  to  have  been 

"  charged 


i€ 


€t 


t€ 


t€ 


it 


it 


€t 
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'^  charged  witK  the  payment  of  the  60sbi  of.  this  fnk; 
•''  hot  the  same,  ought  to  be  paid  out  of  the  trufii- 
'**  fund,  the  right  to  which  was  in  quecftion  in  this 
«' cause;  and,  there&re  refer  it  ta  the  Blaster  to  tax 
*^  the  costs  of  this  suit;  and  let  ao  much  of  the  fund 
''in  Court  as  will  be  sufficient  to  raise  what  shall  be 
"  taxed  for  the  costs  be  sold;  and  let  the  same  be  paid 
*^  to  the  several  Solicitors;  and  widi  this  yariatiop  af- 
>'  firm  the  Decree.*' 


CARR  €7*  TAYLOR. 


.  Rolls. 
1805. 
Feb.  14th. 
March  29th. 
Settlement  by  "nPHE  bill  was  filed  by  Maria  Carr,  claiming  as  ^ter, 
husband  in  i^d  one  of  the  next,  of  kin,  of  WUUam  Taylor,  a 

consideration     ^^ifae  of  the  residue  of  his 'personal  estate,  under  the 

po    0     g^^y^g  Qf  Distributions.     He  died  on  the.  16th  otAorU, 
or  fortone,  ri 

which  he  1802.     In  December  1802  a  Commission  of  Bankruptcy 

would  have  or  ^^^^^  «igainst  George  Carr,  the  PhdntifiTs  husband, 
receive  upon  Ry  ^he  settlement,  previous  to  their  marriage,  dated 
his  mirmget  the  ilth  o{  November,  1791,  expressed  to  be  in  coosi- 
limited  to  the  dejration  of  the  portion  or  fortune,  which  Get>r^tf  CSm- 
porUon  re-  would  have  or  receive  upon  his  marriage  with  Maria 
pen  f^aylor,  and  for  making  some  provision  for  the  said 
not      t    d     '    Maria  Taylor  and  the  issue  of  the  marriage,    George 

Carr  covenanted  witii  William  Taylor  and  John  Fish, 
that  he  George  Carr, .  his  heirs,  executors,  &c.  would 
pay  to  them,  or  the  survivor,  &c.  the  sum  of  1500/.,  to 
be  invested  in  real  or  Government  securities ;   and  that 


to  make  him  a 

purchaser  of 

future  acces* 

sions;  unless 

that  intention    ^^y  should  stand  possessed  thereof,  upon  trust  to  pay 

18  c  ear.  ^  interest  and  dividends  to  George  Carr,  and  his  as- 


Tbe  wife, 

therefore  en- 

titled  to  an  additional  provision  oat  of  a  subsequent  interest,  arising 

to  her,  as   next   of  kin;    which  equity  was    administered   upon  ber 

Bill  against  the  assignees  iindevi the  bankruptcy  of  her  husbund;  ami 

the  administrator  cannot  set  eA*  a  deKt  from  the  husband  to  the  Id« 

testators  estate.    ' 


signs, 
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ftignSf  6r  permit  Um  and  them  to  receive  the  same  far 
his  life;  and*  after  his  decease  upon  trust  for  Maria 
Taylor  for  her  life,  in  the  same  manner ;  and  after 
the  decease  'of  ihe  .surviiror  of  them  npon  trust  to  pay 
and  transfer  the  capital  among  the  diildren^  subject  to 
the  appointment  of  €r^orjr^  Ciirr,  by  Deed  or  Will;  and^ 
in  *deiau1t  of  children^  to  Maria  TkyloTy  her  execu- 
tors, &c. 


iao5. 


Carr 
Taylor. 


The  trustees  not  having  called  upon  George  Carr  to 
pay  the  1500/.,  it  was  proved  as  a  debt  under  the  Com- 
mission; and  a  dividend,  to  the  amount  of  112/.  10c» 
was  received  by  the  surviving  trustee.  The  bill  prayed 
ihat  the  share  of  the  Plaintiff  in  the  residue  of  Wil- 
iiatn  Taylor's  personal  estate  may  be  secured  for  the 
benefit  of  the  PlaitltifF  during  her  life,  and  her  ^hildrte 
after  her  death. 

• 

The  widow  and  administratrix  of  WiUiafn  Taylor  by 
her  answer  stated,  that  part  of  the  personid  estate  of 
the  intestate  consisted  of  the  sum  of  40(ML,  due  to  him 
firom  George  Carr^  and  secured  by  the  jcnnt  and  several 
proraisory  note  of  him  and  his  father,  dated  the  6th  of 
Mayy  1797,  and  payable  on  demand;  and  claimed  a 
lien  in  respect  of  that  note  upon  the  share  of  the  Plains- 
tiff,  or*her  husband  in  her  rq;ht,  maiy  be  entitled  la 
The  assignees  under  the  Commission  claimed  the -share 
f>f  the  intestate*s  estate,  to  which  the  bankrupt  became 
entitled  in  right  of  his  wife,  on*  the  ground  of  the  setf- 
tlement,  and  the  proof  made,  and  the  dividend  received 
in  respect  of  it,  under  the  Commission. 


Mr.  Thomson  and  Mr.  Bolland,  for  the  Plaintiff. 
'   There   are   two   questions :    first,  whether  this  share 
of   the    intestate's    personal  estate    is  the  property  of 

.   .        the 
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Carr 
TayloiI. 


the  Pkdntifiy  or  of  the  itesignees  under  the  bankraptqr: 
Sdly,  T¥hether  it  is  subject  to  the*  debt,  dtie  from  the 
bankrupt  to  the  intestate.  Both  these  questions  are 
settled  in  Ltidtf  JEUbani  v.  MontoUeu  (  59  )»  in  &vour  of 
the  wife:  the  only  doubt  the  Lord  CKanceOar  had 
being,  whether  she  could  institute  '  the  suit*:  but  he 
came  finally  to  the  opinion,  that  she  could.  In  Aat 
case,  as  in  this,  there  was  a  settlement  by  the  husband 
previous  to  the  Aiarriage :  which  did  not  previEdl  against 
the  claim  of  the  wife.  The  settlement  in  *  this  in- 
stance, as  in  that,  is  in  consideration  of  the  fortune  of 
the  wife,  generally;  not  pointing  to  any  future  aicees- 
siou.  The  husband  therefore  did  not*  become  endded 
to  all  her  future  interest.  It  is  now  settled,  that  the 
wife  is  at  least  entitled  to  a  provision  out  of  property 
under  iaclai  circumstances.  • 


Mr.'Martin,  for  the  Defendant,  the  Administratrix. 
The  only  eqiiity,'^  under  which  'this  relief  i»  sought, 
is,  that  the  PhdntifF-s  *  husbaaid  has  become  a  bank- 
irupt.  The  distributive  shaire'  of  this  intestate's  estate 
might  be  obtained  without  the  assistance  of  this  Court. 
The  debtor  could  not  have  filed  a  biD,  auggesting  the 
equity  of  the  wife.  In  OsweU  V.  Probert  (60)  the  fond 
was  actually  in  Court:  therefore  it  was  necessary  that 
the  Court  should  act  ;*  and,  the  fund  being  in  Court,  it 
was  considered  the  same 'as,  where  the  husband  c<»nes 
here.  "With  that  exception  the  cases  only  go  this  length; 
that,  where  persons,  claiming  under  the  hu]3band  come 
here,  seeking  the  assistance  of  this  Court,  to  obtain 
the  property  of  the  wife,  they  shall  not  have*  it  wiAbat 
making  a  provision  for  her.  In  Ltimb  r^MUnes  (61) 
the  assignees,  representing  the  husband,  were  the  actors. 

Upon 


(50)  Aote,  Vol.  V,  737.  See  Bnrdon   v.  JDeam,   007, 

(GO)  Ante,  Vol.  II,    080.       and  the  note,  009. 

(01)  Ante,  Vol.  V,  617. 
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Upon  the.  question  ()f  set-off,  if  the  trife  is  not  en- 
titled  to  file  this  bill,  &e  asagnees  are  in  no  better  si- 

• 

tuatton  than  the  husbapd ;  and  as  against  him  the  per- 
s(Hial  representatire  might  have  said^  his  debt  constir 
tuted  part  of  the  estate;  and^  as  between  them  she  was 
not  bound'  to  pay  the  whole,  claiming  the  debt  against 
him;  but  was  entitled  to  set-off  the  debt.  In  Lcidy  Eli*^ 
hank  VnMomtoUeu  there  was  no  bankruptcy:  nothing  ta 
derest  the  legal  rights. 


1805; 


Carr- 

V. 

Tatlor« 


:  Mr.  RomUly  and  Mr.  Wetkerell,  for  the  Assignees.    * 
It  is  l7ue»  that  formerly  a  married  woman  was  not  at' 
Kberty  to  file  such  a  bill :  for  the  principle  was,  that  the 
Covrt  would  not  gire  assistance  to  those,  who  sought  to 
obtain   her  property,  without  making   a  provision   for* 
ber. .  If.  Lady  EUbank  v.  Mo9UoU^{GSt\  axkd  Mealis  v.  '- 
MeaIU{63),  in  which  case  &is  Court  restrained  tHe  bus- ' 
band  from  proceeding  in  the  Ecclesiastical  Court  to  re-* 
corer  a  legacy  in  right  of  his  wife,  are  to  be  considered 
as  having  established  the  light,  certaikily  the«doctrine 
is  modem.        '  '• 

Upon  the   other  question,  tiiough  there  is  a  setde-' 
me^t  upon  the  wife,  if  that  is  not  intended  to  be  a  satis-  . 
faction  for  every  thing,  so  that  her  husband  is  to '  be  a 
purchaser  of  all,  that  may  come  to  her,  she  is  entitle4' 
to  a  settlement  out  of  any  future  accession  of  property.: 
B.ut  the  construction  of  this  settlement,  not  stating  any' 
particular  portion,  or  fortune,  must  be,  that  it  is  in  con- 
sideration of  the  marriage,  and  the  rights  the  husband 
will  acquire :  the  marital  right  to  all  her  property.   There 
is  nothing  to  restrain  the  prospective,,  as  well  as  retro- 
i^pective,  application  of  the  words.  ^ 


Mr. 


(m)  Antis,  Vol.  V,  737.  (63)  Ante,  Vol.  V,  61 7, «. 


Vol.  X. 
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l^M.  Mr.  ThotasoHf  in  Reply.       « 

.   Whatever  doubt  may  formerly  liave  prevailed,  iheetm 

of  Lady  Elibank  v.  MorOoHeu  has  now  settled,  that  a 

Taylok.       married  woman  may  assert  this  equity  eidber  as  PlabtifT 

or  Ddfendant  Every  argument,  diat  is  now  urged,  was 
pressed  in  that,  case;  which  cannot  he  dJBtinguWidL 
The  distiiiction,  whether  the  property  is  in  Court,  or  in 
the  hands  of  the  administratar,  was  eonsidctod  aa  of  no 
importance.  That  case  is  equally  decisive  upon  Ae 
other  point,  that  the  debt  of  the  husband  cannot  be  set 
off.  If  an  action  were  Iwought  for  this  interest  of  the 
wife,  she  must  be  a  party  to«that  action:  but  she  coold 
not  be  a  party  to  tlie  action  for  the  persoiial  debt. of 
the  husband.    The  ipround  of  action  is  diffisient ;  and 

«  _  _  

does  not  admit  a  setoff.  In  BtMer{G^)  it  is  kid 
down^  that  a  debt,  due  to  a  man  in  right  of  his  wife, 
Gannot*be  set  off  in  an  action  against  him  upon  bis 
own  bond* 

•  •  ... 

TheMAstM  pf  the  Rolls. 
.  Suppose,  the  husband  sues  in  right  of  his  wi£t  opoa 
a  bond,  given  to  her,  when  sole :  might  not  a  debt  due 
by^e  husband  be  set  off  against  Aat? 

.  •       . .  .  '  ■    • 

Reply. 

There  could  not  be  a  set-off  in  that  case^.  The  ddits 
are  in  different  rights:  in  the  one  the  wife  is  a  necessary 
party :  not  in  the  other. 

The  Mastek  qf  the  Rolls. 
.  There  has  been,  I  think,  some  doubt  upon  that  at 
Law.  This  case  differs  from  that  cited:  1st,  as  to  the 
question  of  set-off:  nextj  as  to  the  import  of  the  coosi- 
deration :  f.  e,  whether  the  settlement  was  in  consideration 
of  every  thing,  to  which  the  wife  might  be  entitled,  or 

what 

■ 

(e4)  Bui  m.  Fri.  179. 
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What  she  then  had.  If  it  was  in  consideration  of  all  her 
fortune,  which  she  then  had,  or  might  be  entitled  to» 
then  the  husband  was  a  purchaser  of  the  whole  by  the 
settlement,  made  vupon  the  marriage ;  and  the  wife  could 
not  claim  any  thing  afterwards.  The  construction  may 
be,  either,  ihe  fortune  he  will  actually  receive  at  the 
moment  of  the  marriage,  or,  the  rights  he  will  acquire 
by  the  marriage. 


iao6. 


Carr 

V. 

Taylor* 


March  7»ik. 


The  Master  of  the  Rolls. 
The  doubt  in  this  case  is,  whether  the  husband  ought 
to  be  considered  a  purchaser  of  the  whole  fortune  of 
his  wife,  or  only  of  that,  which  he  was  actuaUy  to  re- 
ceive with  her  at  the  marriage.  If  he  was  a  purchaser 
of  the  whole,  she  is  not  entitled  to  any  provision  out  of 
what  has  since  accrued :  if  he  was  not  a  purchaser  of 
the  whole,  she  will  by  the  rule  of  this  Court  be  enti- 
tled to  an  additional  provision  out  of  that  additional 
fortune.  The  rule  U  established,  that,  to  make  the 
husband  a  purchaser  of  the  whole,  the  settlement  must 
either  express,  or  clearly  import,  that  intention  ( 65 ). 
This  settlement  does  not  express  that  intention,  or  clearly 
import  it;  and  the  memiing  seems  to  be,  that  the  hus- 
band should  take  only  what  was  to  become  his  inune- 
diately  upon  the  marriage.  It  is  not  alleged,  that  the 
provision  he  made  for  her  was  more  than  adequate  to 
that  fortune. 

With  regard  to  the  claim  of  setnoff,  made  by  the 
administratrix  of  Taylor ^  upon  the  ground,  that  the 
Plaintiff's  husband  was  indebted  to  the  estate  of  the 
intestate,  whatever  controversy  there  might  have  been    As  to  the 

upon  right  of  the 
husband   to 
(66)  Mitfard  v.  Mitford,  ante,  Vol.  IX,  87.  sue  in  his  own 

name  for  the 
legal  chate  in  action  of  his  wife,  Qu. 

oo« 
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upcfb  the  right  of  the  husband  to  sue  in  hiB  own:  name 
for  the  legal  chases,  in  action  of  his  wife,  he  could  not 
sue  for  this  fund  without  joining  her;  and^  if  he  had 
obtained  a  decree  for  it  in  her  right,'  and  diedj  before 
he  had  reduced  it  into  possession,,  it  would  have  sur- 
vived. Thb  is  a  case  therefore,  in  which  there  can  be 
no  set-off  for  the  debt  of  the  husband  (66).  • 

Decree  an  account,  to  ascertain  the  PlabitiflTs  share; 
and  the  assignees  must  make  a  proposal'  for  an  adequate 
settlement  out  of  that  share,  having  regard  to  the  set- 
tlement already  made  upon  her. 

(68)  See  Ranking  v.Bamard,  5  Madd.  32.  Ex  parte  O'Fer- 
rail,  I  GlynSf  Jam.  947. 


Rolls.  . 
180d. 
March  21th, 
29th. 
No  jorisdic- 
tion  in  eqoitj 
bj  the  consent 
of  a  married 
woman  apon 
examination  to 
transfer  to  her 
hasband  per- 
sonal property, 
settled  in  trust 
for  her,  sor- 
vi?iog  her  hns- 
band,  abso- 
lately.  > 


ftfcHAR^s  V.  cfl Ambers. 

SEAMAN  V.  DUILL. 

TN  these  two  cases  the  general  question  stood  for 
judgment,  as  to  the  jurisdictioh  of  this  Court  with* 
the  consent  of  a  married  woman  upon  examination  to 
direct  a  transfer  to'  her  htisband  of  personal  property, 
settled  in  trust  for  ttie  wife,  absolutely,  if  she  should 
survive  her  husband.  * 

The  Master  of  the  Rolls. 
In  these  two  causes  I  am  called  upon  to  determine 
the  important  and  much  agitated  question,  whether  it  is 
competent  to  a  married  woman  by  examination  in  this 
-Court  to  relinquish  the  provision,  secured  by  her  mar- 
riage settlement,  and  to  transfer  to  her  husband  that ' 
property,  to  which  he  cannot  make  any  claim^  and  OTer 
which  she  has  not  reserved  any  power  of  dispositioiL 
In  the  first  of  these  cases  property  is  settled  in  trust  for 
the  sole  and  separate  use  of  the  wife  for  life ;  and,  if  she 

survives 
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mxtnves  her  husband,  it  is  to  be  absolutely  her's :  if  she 
dies  in  his  life,  it  is  to  go  to  such  persons  as  she  by  Deed 
or  Will  shaU  appoint;  and,  in  default  of  appointment,  to 
her  executors  and  administrators.  There  is  a  part  of  the 
property  in  Court  in  trust  in  this  cause.  The  husband- 
and  wife  apply  by  petition  to  have  i£  transferred  to  them* 
She  has  executed  an  appointment  in  his  favour;  and, 
having  been  examiiied  de  bene. esse,  has  expressed  he£ 
consept  and  desire,  that  the  prayer  of  the  Petition  should 
be  eompUed  with. 


iao5. 


Richards 

V. 

Chambers} 
Sbamak 

V. 

Puiu». 


:  In  the  seoNid  case  the  property  is  settled  to  the 
husband  for  life:  if  he  survives  his  wife,  to  him  abso^ 
lutely:  if  she  survives,,  to  her  absolutely.  They  file  the 
bill;  desiring,  that  the  whole  shall  be  paid  to  the  hus-^ 
band. 

In  Ae  first  case  the  wife,  having  a  separate  estate 
for  life,  might  according  to  the  doctrine  df  many  cases 
part  with  that  life  interest  (67).'  She  might  also  execute 
an  appointment  in  favour  of  her  husband,  or  of  any 
person  ^  which  appointment  in  the  event  of  her  deaith 
in  his  life  would  be  a  valid  and  effectual  disposition  of 
the  property.  But  the  question  in  both  cases  is,  whe* 
ther  the  contingent  interest,  which  the  wife,  while  std 
juris,  has  secured  to  herself  in  the  event  of  her  surviving 
her  husband,  can  through  the  interposition  of  this  Court 
be  given  up  by  her,  while  in  a  state  of  coverture.  First, 
I  wiU  examine  the .  authorities ;  for,  if  the  established 
doctrine  of  the  Court  is,  that  this  may  be  done,  I  shall 
not  think  it.necessary,  or  proper,  to  examine  the  sound* 
ness  of  the  principle,  upon  which  that  doctrine  was  first 
introduced.  But,  if  the  authorities  leave  it  in  dotibt, 
then  we  may  inquire  into  the  principle,  upon  which  the 

Court 


(67)CAeM/yav.SiMt<A,anle,      Trimbey,    2  Jac.    ^   Walk. 
Vol.  VIII,  1B3.     Gulfan  v^     461,  fi.         . 
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Richards 

Cbambbrs. 
Sbaman 

DUILLr 


Court  can  exercise  such  a  jiirisdictioii»  iis  is  supposed  hf 
1}iose»  who  support  this  clainu  la  eatamimng  the  oases  I 
purposely  abstaia  from  those,  Aat  relate  either  to  the 
separate  property,  which  in  equity  she  mayliaTe  (6S); 
or  property,  over  which  she  has  reserved^  or  had  given 
to  her  by  the  settleiaent,  a  power  of  app<nntment;  or^ 
which  the  husband  has  an  absolute  or  unqualified  n^ 
to  reduce  into  possession*  None  of  those  cases  can  hare 
any  direct  appUeation  to  tibis  ((uestion.  I  had  supposed, 
that  ajl  the  cases,  Vhich  do  apply  to  it,  were  of  modem 
date :  but  I  have  found  two  cases  in  the  time  of  Lord 
Nottinghamy  to  which  it  is  proper  to  advert;  though  fibm 
the  reports,  in  which  they  are  found,  and  the  pontion 
they  affirm,  they  are  not  ehtided  to  any  great  attention. 
Those  cases  are  BrudneU  r.  Price  (69),  and  JRh^^  ^* 
Paget  (70).  In  each  of  them  Lord  Nottingham  h  refve- 
sented  to  have  directed  part  of  the  property,  settled,  or 
agreed  to  be  settled,  upon  the  wife  and  chiUtrieii,*  to  be 
laid  out  in  fte  purchase  of  an  office  for  the  hudband 
upon  the  consent  of  the  wife.  The  proposition,  that 
the  interest  of  the  children  could  be  affiscted  by  her 
consent,  could  not  be  decided  or'oontended.  Of  P^igfi 
V.  Paget  no  mention  is  made  in  Lord  Notiimgham'B  MS. 
notes,  in  the  possession  of  Mr*  Hargrave  •*  Brmdnell  r* 
Price  is  mentioned  ;  but  in  a  way  quite  difiorent  from 
that  represented  by  the  Report*  According  to  the  MSS. 
she  merely  consented,  that  part  of  her  unsettled  property 
should  be  paid  to  her  husband. 


Until  the  case  of  Sperling  v.  Rocltfort  (  71 )  I  was.  not 
aware,  that  any  question  of  this  sort  had  been  befoire 
Lotd  Hardwicke.  But  tiie  case  of  O^KsaU  v.  CorAAotpe, 
there  (72)  referred  to  by  the  Lord  Chancellor,  bears  di* 

rectly 


(08)  Post,  Witts  V.  Dawkins, 
Vol.  XII,  601.  Sturgui  v. 
i>>rp,  XIII,  100.  See  the 
note,  ante,  V,  17. 

(69)  Finch,  366. 


(70)  2  Ch.  Ca.  101. 

(71)  Ante,  Vol.  VIII.  164; 
see  the  notes. 

(72)  Ante.VoLVIlI,  17^. 
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reedjf  i^n  the  pewit  before  the  Court.    The  eettlenmit. 
^in  that  case  is  precisely  that  in  this  case  otitiehardf  v* 
Ckambers.    The  case  of  Ducket  t.  Neagk  (  73 )  does  not 
appear  in  the  Register's  Book.  « It  is  in  the  Minute  Book: 
but  from  that  it  is  impossible  to  collect  the  circumstancea* 
expressing  only^  that  it  was  prayed  by  the  bill,  that  the 
Defendant,  the  surviying  trustee,  might  pay  tibe  hus«. 
band  470/.,    "being   the  residue    of   the  wife's   for^ 
*^  tune.^    The  husband  agrees  to  give    the  trustee  a 
bond  to  pay  him  SOOL,  in  case  die  wife  should  survive. 
She  is  examined;  and  consents  upon  those  terms  to  the' 
payment;  and  the  Court  directs  it«    In  O'Keate  v.  Gal* 
thqrpe  tibie  Lord  Chancellor  says,  there  was  no  .ground  ta* 
break  in  upon  the  marriage  agreement,  and  take  away 
the  inteiestt  if  she  had  any  power  over  the  principal, 
let  her  make  an  appointment ;  and  he-i^uld  oondder  the 
effect  of  it;  but  would  not  interpose  upon  her  coming, 
into  Court. 


1806, 


RiCHAIinfi 

CtfAMHM.> 

[  •M9 1 


This  case  seems  to  shew,  that  Lord  Hardwicie  did' 
not  conceive,  the  Court  bad  any  such  jurisdiction  as  is 
attributed  t6  it.  Hie  says,  ''  if  she  has  any  power,  let« 
'<  her  exercise  it ;  but  the  Court  cannot  give  iL"  In/ 
Fraser  v.  BatiUe{14f)  Baron  Eyre  refused  to  permit  a. 
married  woman  by  the  effect  of  examination  to  give  up 
for  the  benefit  of  her  child  her  life  interest .  under  a 
marriage  setdement;  observing,  that,  in  no  instanoetr^ 
where  trustees  had  been  interposed,  had  the  Court  aiir 
thopzed'  the  departure  with  the  property  of  the  wife  by. 
examining  her,  in  the  .nature  of  a  fine  at  law.  Ther 
^rst  case,  in  which  such  authority  was  clearly  and  uor 
equivocally  exercised,  is  M'Cormick  T.  Butter {75).  I  have- 
seen  Mr^  Coa:*s  note  of  that  case ;  which*  in  substance 

agrees 


il9)  Cited  ante,  Vol.  VUl,         (76)  1  Cox,  357.  See  ante, 
177.  Vol.  VIII.  174. 

(74)  1  Bro.  C,  a  618. 
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agrees  with  the  LardChanceUar's  statement  in  S^kHkig- 
v.  Roekfori.  I  know,  some  previous  cases  are  referi^ 
*  to,  as  proceeding  upon  the  same  ground :  viz^  Newmam 
v.  CarUmy  (76);  and  Kirkpionr.Tayhry  be^re  Sir  Tkor 
mas  Sewell:  but  the  former  was,  hot  property,  limited- 
by  marriage  settlement,  but  a  trust  of  a  residue  byMTiBf 
in* default  of  appointment,  to  her  heirs;  which  in  the 
case  of  personal  property  means  the  same  as  ^'  executom 
'*  and  administrators."  Though  the  residue  was  unascer- 
tainod.  Lord  Bathursi  took  the  consent  of  the  wife;  and 
directed  an  account*  The  Court  might  have  proceeded 
upon  .the  ground,  that  the  whole  property  waa  in  the 
wife;  and, .that  she  might  have  waived  her  equity  to  a 
settlement.  In  Socketi  v.  Wray^ll)  Lord  AbxnJey  ex- 
presses his  dissent  from  that  case.  Without  entering  into 
the  merits,  it  is  ifot  a  case,  that  necessarily  involves  the 
same  principle  as  M'Carmiek  v.  Butter • 


In  Kirhnan  v.  Taylor  there  was  a  life-interest  to  the 
wife,  surviving  the  husband:  yet  in  the  same  event 
there  was  a  power  to  her  of  appointing  the  whole  in 
default  of  children^  A  question  might  have  been  made, 
whether,  as  the  power  is  framed,  she  could  execute  it 
during  the  coverture.  •  But  the  appointment  was  held 
valid;  and  the  ground  of  the  decree  was  not  a  sup- 
posed jurisdiction  of  the  Court  to  authorise  a  married 
woman  to  part  with  an  interest,  to  which  the  power  does 
not  extend.  M'Cormiei  v.  Butter  is  therefore*  the  first 
case,  in  which  that  jurisdiction  was  exercised.  Nothing 
unfortunately  is  preserved,  to  shew  the  principle^  upon 
which  that  decision  was  made.  Two  subsequent  cases, 
and  only  two>  have  been  referred  to,  as  involving  die 
principle :  Ettis  v.  Atkinson  (78)  and  Guise  v.  Small  (  79). 

I  admit. 


,  (7a)  3  Bro.C.  C.  846,  «.         (78)  3  Bro,  C.  C,  34^  m. 
565.  565. 

(77)  4  Bro.  C.  C.  483.  (79)  I  Amtr.,  277, 
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I  admit/ that  in  ElUs  v.Atkmion,  winch  did  not  end  by 
compromise^:  ^  as  has  been  .  said^  the  •  decree  cannot  be 
*  supported  without  having  recourse  to  the  principle  of 
M'Corfmck  v.  Butter:  yet  I  doubt,  whether  it  was  the  dis- 
tinct intention  of  Lord  T^urlow  to  recogi^ze  and  act  upon 
that  principle;  The  linlitations  in  tiiat  case  were  the 
same  as  those  inJRicharck  v.  ChamberSyJiow  before*  the 
Court:  yiz.  to  the  separate  .use  of  the  wife  for.  life :  if 
she  should  survive  her  husband,  in  trust  for  her,  arid  her 
executors:  if  she  should  die  in  his  life,  then  according 
to  her  appointment  by  l5eed  or  Will ;  and,  in  defauk 
of  appointment,  for  her  executors,  &c.  This-  power 
of  appointment  could  not  extend  to  the  contingent  in- 
terest of  the  wife  in  the  event  of  her  torviving  her  hus- 
band ;  .and,  if  she  could  part  with  that  at  all,  it  could 
he  only  by  force  of  her ;  examination  in  Courts  The 
note  states,  that  it  was  taken  ile  bene  esse  at  the  hearing: 
yet,  when  Lord  Thurlow  sent  his  decree  to  the  Register, 
he  did  not  think  it  necessary  to  take,  any  notice  of  her 
consent;  but  ordered  the  trustees,  to  assign  the  fund  to 
the  husband  under  the  appointment,  dated  the  1st  of 
December,- 1788.  Sp,  no  effect  was  ascribed  to  the  ex- 
amination ;  which  is  not  noticed:  but  the  appointment  is 
made  the  sole  fotmdation  of  the  decree*  A  considerable 
interval  elapsed :  during  which  the  suit  w^s  under  com- 
promise. From  that  circumstance  it  may  have  escaped 
his  Lordship,  that  there  was  a  contingent*  interest  in 
the  wife;  which  could  not  be  the  subject  of  appoint- 
ment. As  to  Cruise  v.  SnuM,  EUis  v.  AiUnsan  seems  .to 
be  there  recognized.  I  do  not  welt  comprehend  the 
ground  of  that  case.  But  in  Nevisan  v.  Longden  (80) 
the  case  ofM'CarmickY,  BuUer  is  questioned..  So  Societi 
V.  Wray (81)  is  in  contradiction  to  that  case;  deciding, 
that  the  wife  cannot  by  examination  in  this  Court  exer- 
cise any  greater  or  other  power  over  her  settled  property 

N      than 


imk. 


RrCHARBS 

V.    . 
CilAMBftlM, 

•Seaman 

DUILL. 

[♦586] 


^   (60)  In  the  Court  of  Ex- 
chequer, 30th  «/ime,  1800. 


(81)  4  Bro.  a  C,  483. 
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than  is  reserved  to  her  by  tHa  setdement.  As  to  tie 
*  capital  in  that  case  the  power  was  to  appoint  by  WVL 
The  wife  offered  to  consent  Lord  AhatUejf  dttr^aided 
thJEit ;  and  heldi  that  sbe'oould  not  dispoaOy  except  in  the 
manner  the  settlement  had  provided;  holdini;,  that  the 
Court  cannot  enlarge  and  vary  her  power*  His  Loid- 
ship  must  have  held,  that  he  could  not  give  her  a  power; 
where  none  was  reserved  to  her»  Sperling  v.  Haekfari  (83) 
is  the  last  case  :*  but  it  was  under  such  dbrcumstances,  that 
it  was  not  necessary  to  decide  the  points 

.  From  this  review  of  the  authorities  it  appears^  diat  it 
cannot  be  improper  to  inquire,  whether  upon  principle 
the  jurisdiction.  Chat  has  been  assumed  in  some  of  diem, 
can  be  supported.  *  See,  how  it  stands.  The  wife,  while 
sui  jurisy  means  to  make  a  provision  for  herself  in  the 
revent  of  her  surviving  her  husband*  That  ia  the  case 
before  the  Court.  Such  are  the  termsy  upon  whidi 
alone  she  chuses  to  contract,  while  in  a  <x>ndilicm  to 
^cercise  her  free  and  unbiassed  judgment.  She  wishei 
to  put  that  out  of  her  reach,  and  secure  it  from  the  eflfeoC 
4}(  the  influence  and  solicitation,  to  which  she  may  be 
afterwards  exposed.  She  will  be  told,  there  is  no  way, 
in  which  that  can  be  better  aocomplisbed>  tiban  that, 
which  has  been  adopted  in  these  two  casea;  that  the 
absence  of  power,  the  legal  incapacity 'to  act,  is  die  best 
aecurity.  Why  should  a  Court  of  Equity,  professing  to 
watoh    over   the    interests*  of 


women,  say,  a 
woman,  about  to  marry,  "shall  not  be  allowed  to.  secure 
to  herself  *  this  kind  of  protection  ?  She  has  it,  if  the 
Court  will  not  interfere.  She  is  deprived  of  it  if  the 
Court  upon  her  consent,  while  coverte,  annub  the  con- 
tract, made  for  her  benefit,  while  sui  juris^  I  do  not 
know,  why  this  object  should  be  aimed  at;  or,  upoa 
what  judicial  principle  the  means,  by  which  it  is  carried 
into  effect,  rest.    The  husband  can  have  no  chum  of 

right 

(82)  Ante,  Vol.  Villi  164^ 
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to  her  interdst^  with  his  ooncttrrence  created  for 
the  benefit  of  the  wife.  In  the  particular  cases  before 
the  Court  die  interests  are  of  such  a  aature,  that^  if 
created  by  a  third  persW)  he  would  have  no  power  ov» 
them;  for  he  cannot  afibct  her  interest,  which  cannot 
take  effect  in  possession  during  his  life.  This  case  is 
not  like  those,  in  which  the  husband  has  a  right  to  the 
trust  property  of  his  wife,  subject  only  to  an  obligatioii 
to  make  some  provision  for  her,  before  he  reduces. it 
into  possession.  When  the  wife  upon  examination  con* 
sents  to  relinquish  that  Equity,  it  is  not  .by  virtue  of  a 
disposing  power  in  her,  or  by  tiie-  intdrvendon  of  the 
Court,  that  the  property  passes  to  the  husband.  His 
marital  right  is  allowed  to  operate,  unobstructed  by  the 
Equity;  which  the  wife  does  not  oppose  to  it.  The 
Equity  being  out  of  the  way,  the  ri^t  stands  unqualified; 
and  upon  that  the  Court  decrees.  But  here  there  is  no 
pretence  of  right  upon  the  part  .of  the  husband.  As  to 
the  contingent  interest^  there  is  no  power  of  disposition 
in  the  wife.  On  the  contrary,  the  non-existence  of. 
such  power  is  the  ground  for  calling  upon  the  Court* 
Then,  without  a  right  in  the  husband  to  call  for  a 
transfer,  or  a  power  in  the  wife  to  make  it,  what  is 
the  ground  of  £be  decree?  Ordinarily,  a  decree  or 
judgment  of  a  Coiirt  does  not  pass  the  property ;  but 
merely  declares  the  right,  existing  by  antoced^it  title 
and  disposition. 


1606. 


RiCUARIMi 

cuambbrs^ 
Skamak 


The  only  ground,  upon  which  it  has  ever  been  at- 
tempted to  justify  this  jurisdiction,  is  analogy  to  a  fine 
at  Law.  But  in  what  does  that  analogy  consist?  fines 
and  recoveries  had  their  origin  from  real  suits  for  the 
recovery  of  land.  Though  they  are  now  merely  modes 
of  conveyance,  the  forms  are  still  preserved;  and  the 
]egal  principles  are  kept  entire.  A  title  is  asserted  pa- 
ramount to  that  of  the  married  woman.     Upon  a  fine 

the 
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the  existence  of  that  title  is  recognized  by  an  agme- 
ment  after  suitland,  upon  a  r^covery^  by  judgment  .of 
the  Court  upon  de£stult  of  the  party.  An  agreement 
upon  suit  had,  like  the  Transactio  of  the  Civil  Law, 
peculiar  efficacy  ascribed  to  it ;  and  was  not  open  to 
objections,  that  would  have  been  fatal  to  other  agree- 
ments. .  Fihes  were  always  binding  upon  married  women; 
though  it  was  thought  proper  to  make  them  liable  to 
examination  by  the  Statute  (83)  De  tnodoJevandi  finet; 
•but  it  was  not  merely  by  the  examination  that  the.  fine 
had  its  efficacy.  The  Court  of  Common  Pleas  could  not 
by  the  consent  of  a  married  woman  uponr  examination 
give  effisct  to  her  conveyance  by  lease  and  release. .  It  is 
upon  certain  technical  principles,  and  under  the  cover 
of  certain  forms,  that  she  is  permitted  to:  part  with  her 
estate,  without  a  direct  violation  of  the  rale  of  law, 
denying  her  any  disposing  power.  But  the  .proceediDg 
of  this  Court  is  not  referable  to  any  of  these  ftvms.  In 
annulling  a  settlement  made  before  marri^re  die  Court 
exercises  an  arbitrary  authority ;  givmg  to  the  acta  of  t 
married  woman  an  effect,  that, does  .not  leg^y  bdong 
to  them*.  '•' 


As  my  opinion  therefore,  is,  that  there  is  no  right  in 
the  husband  to  call  for,  or  ^  power  in  the  wife  to  make, 
a  transfer,  I  cannot  comply  with  either  of  these  applica- 
tiohs.  Therefore  the  petition  in  the  first  cause,  and 
the  bill  in  the  second,  must  be  dismissed  (84). 


(83)  SUt  18£U.  L  c.  4. 

(84)  Post,  WolUmdM  v. 
Crowcker,  Vol.  XII,  174. 
XVI,  121^  Zee  v.  Muggridge, 


I  Ve$.  4*  Bea.  liS. .  Hanubf 
V.  Lee,  2  Mad4. 16.  Pickmr4 
V.  RoberU,  3  Madd.  384. 
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BLUNT  V.  CLITHEROW.  1806. 

S'  '    Mareh29HL 

AMUEL  BLUNT f   being  seised  of  freehold    and    Devise  of  all 

copyhold  estates,  by  his  Will,  dated  the  Idth  of  De-  copyhold  es- 

cember,  1792,  duly  executed  to  pass  real  estate,  after  tates,  in  ge- 

giving  son^e  legacies,  and  reciting,  that  on  the  marriage  neral  terms, 

of  his  yoiinger  son  Henry  he  had  lately  paid  or  secured  ^nrestrwoed, 

to  be  paid  to  him  or  the  trustees  of  his  marriage  settler-       ^  <)oild, 

ment  the  whole  of  the  fortune,  secured  to  him,  as  the  ,   , , 

,  copyholds 

only  younger  child  of  the  testator,  by  his  marriage  set-  gorrendered 

dement,  and  that  he  had  also  secured  to  the  trustees:  and  not  snr- 
tbe  additional  sum  he  had  intended  to  give  him  in  aug-  rendered  to 
mentation  of  his  fortune ;  which  the  testator  hiEid  pre-  ^^  use  of 
viously  to  his  marriage  bequeathed  to  him,  gave  and  -  ^™^- 
bequeathed  to  Henry  Blunt  and  his  wife,  and  another!       ^  if  ^*j 
daughter-in-law,  the  eum  of  501.  each  for  "Ouming;.  J^J^  ^/^^^ 
and  as  to  all  his  manors,  messuages,  farms,  lands,  te-'n^Q  reaches 
nements,    and    hereditaments,    whatsoever    and  where-* the  cnstomarj 
soever,  as  well  freehold  as  copyhold,  which  he  should  heir,  claiming 
die  seised  or  possessed  of,  or  interested  in^  or  entitled  *i^  copyhold  es- 
unto,  either  in  possession,  reversion,  remainder,  or  ex-'*^^^  for  want 
pectancy,  not  included  in  his  marriage,  settlement,  he* ^.^f^T^"^' 
subjected  and  charged  the  same  to  and  with  the  payment  ..      . 
of  the  above-mentioned  legacies,  and  also  to  and  with » 
the  sum  of  3000/.  secured  by  a  bond  from  him  to  the  . 
trustees  of  his  son  Henry's  marriage  settlement^   and  *• 
also  to  and  with  all  other  his  just  debts,  over  and  above 
what  his  personal  estate  and  effects  should  extend  to  ^ 
pay ;   and  which  he  directed  should  be  first  applied  for 
that  purpose ;  and  subject  and  chargeable,  as  aforesaid, 
he  gave  and  devised  all  his  said  manors,   &c.;    uponS 
trust  by  sale  or  mortgage  to  raise  such  sum  for  the  pay- 
ment of  his  debts,  legacies,  &o»   as  his  personal  estate 
not  specifically  bequeathed  should  not  extend  to  pay ; 

and. 
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1806.         andy  after  payment  thereof,  he  directed,  that  his  trui- 

-^T^^  tees  should    settle,    convey,    and    assure^  all  the  said 

9^  manors,  &c.  which  should  not  be  sold  for  the  purpoeea 

CUTHEROW.  aforesaid,  to  such  person  and  persons,    and  for   such 

endsj  intents,  and  purposes,  as  after  expressed. 

The  testator  then  directed  the  limitatiosiflj  to  his  son 
WUUam  Bhmi  for  fife,  without  impeaofament  of  waste; 
with  remainder  to  trustees  to  preserve  QontH^^ent  re- 
mainders;  and  after  his  decease  to  Fronds  Bbmi,  the 
son  of  WUUam,  in  the  same  manner ;  with  lemainder  to 
his  first  and  other  scms,  and  to  the  other  sons  ol  WU- 
fiom,  successively  in  tail  male ;  and,  in  defimh  of  such 
issue,  to  fab  youngest  son  Henry  BbuU,  and  his  heirs. 

By  a  codicil,  dated  the  lOdi  of  Jtme,  1794^  the  testar 
tor,  reciting  the  disposition  of  his. personal  estate  for 
Us.  debts  and  legacies;  that  the  remainder  should  be 
duyrged  upon  his  real.estate;  that  his  personal  estate 
would  not  be  sufficient;  and  that  he  was  deiMrous,  that 
certain  parts  should  not  be  so  sold,  but  should  :go  and 
be  enjoyed  by  his  eldest  son  William  Bhmi,  who  **  iqpoo 
"  my  decease  comes  into  possession  of  my  bouse  sod 
'*  estate,  wherein  I  now  reside  at  Horsham,'  bequea^ied 
to  William  Bbmt  all  the  household  •furniture,  linen, 
plate,  and .  other  specific  articles,  utensils  of  house-keep- 
ing, husbandry,  and  gardening,  in  and*  about  hb  said 
house  and  prembes,  and  the  Uquors  and  stores,  &€. 
atid  all  hb  farm,  stock  upon  the  farm  or  land,  occu-* 
pied  by  himself,  for  the  sole  use  of  WUUam  Bhmi,  hb 
executors,  &c. 

By  another  codicil,  duly  executed  to  pass  real  estatr, 
dated  the  1 5th  of  November,  1798,  reciting  the  charge 
in  the  terms  of  hb  Will^  he  thereby  farther  charged  all 
hb  said  manors,    messuages,  fiurms,  lands,  tenements, 

and 
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and  lieMditametits,  whataoeTer  and  wheresoever,  as  well  1805. 
fireehoM  as  copyhold,  which  he  should  die  seised  or  pos*  -vT^^ 
■essed  of,  or  interested  in,   or  entitled  unto,  either  in  ^^ 

possession,  rerersion,  remainder,  or  expectancy,  not  in-  Cutrerow. 
eluded  in  his  said  marriage  settlement,  with  the  payment 
of  the  fkrdier  sum  of  TOOW. ;   which  he  thereby  gave 
and  bequeathed  to 


mmmm  Bhmt  died  m  the  life  of  the  testator;  leaving" 
Frcmeis^  his  eldest  scm,  and  heir  at  law ;  who  also  was 
the  heir  at  law  of  the  testator.  After  the  testator*s 
death  the  bill  was  filed  on  behalf  cS  Francis  Bhmiy  then 
an  infant,  by  his  mother  and  next  friend ;  claiming  either 
as  heir  at  law  or  devisee. 

The  Master's  Report,  made  under  the  decree,  directxng 
the  necessary  accounts  and  inquiries,  stated,  that  the  tes- 
tator at  the  date  of  the  Will  and  Codicils  and  at  his  death 
was  seised  to  him  and  his  heirs,  according  to  the  custom 
of  the  manors  of  Barcambe,  Taring  cum  Marleposi,  and 
DiteheUingi  respectively,  of  premisie^s  and  land;  and  of 
all  which  manors  the  tenure  was  Borough  English;  and 
the  lands  held. of  the  two  former  manors  were  not  sur* 
tendered  to  the  use  of  the  WQl:  but  those  held  of  the 
manor  of  DiicheUing  were  surrendered  to  the  use  of  the 

Will  in  1764. 

• 

Mr.  Piggoti  and  Mr.  Kenrici,  for  the  Plaintiff. 
The  question  is,  whether  the  copyhold  estates  passed 
by  the  Will.  If  the  testator's  intention  was  to  devise 
those  estates,  the  Defendant  Henry  Blunts  who,  if  they 
are  not  well  devised,  would  take  them,  as  heir  by  Borough 
English,  must  elect  That  is  settled  in  Standish  v.  Stam 
dish {85),  Pettiward  v.  Prescott{86\  and  many  other  cases. 

Upon 

(86)  In  the  Court  of  Ex-  (85)  Ante,  Vol.  VII,  641. 
cheqnsr.  Rumhold    v.  RnmboU,    fY7/- 
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1806.         Upon  the  Will  and  Codicils,  particularly  the  last  C6d»- 

^^r^  cilj  all  the  copyhold  estates  passed.    The  distinctioo  m 

^^  taken  between  those,  which  were  surrc^ndered,  as  the 

CuTHSBOw.   princ^al  estate  was  twenty-eight  years  before  theWiOy 

and  those,  which  were  not  surrendered ;  and  it'  is^coo* 
tended,  that  the  Will  applies  to  the  former  only.  The 
testator's  intention  was  to  dispose  of  all  hia  lands,  gene? 
rally,  with  the  single  exception  of  what  was  settled  npoo 
«his  marriage.  Where  all  the  testator's  c^yhold  hndi^ 
or  merely  his  "  copyholds,"  are  devised,  that  distioction, 
whether  they  are  surrendered,  or  not,  has  not  been 
adopted;  unless  restraining  words  are  found  in  theWiD; 
and  all  the  authorities  ad^,  that  without  soch  words 
the  general  devise  will  pass  copyholds,  not^aunendered. 
as  well  as  those  that  are  surrendered.  In  Gaseoigne 
y.  Barker  (87)  the  words. related  to  the  copyhold  sor- 
rendered;  and  the  whole  reasoning  qf  Lord  Hardmieie 
turned  upon  that.  In  this  case  every,  qualification  is  ex- 
cluded; except  that,  which  is  expressed.  In  Bamls  y^ 
Denshaw  (88)  there  was  much  more  ground  for  the  ob- 
jection in  favour  of  the  hei^ :  yet  it  did  not  prevail  either 
in  that  instance  or  in  Rumbold  v.  RumboldifiQ).  In  Wil^ 
son  V.  Mount  (90).  hovd  Alvanlejf  limited  the  demiie 
upon  the  restrictive  words ;  holding,  that,  if  thoae  w(»ds 
had  not  occurred,  and  the  devise  had  been  of  all  hia  copy- 

.  hold 

wnv.  Mount,  III,  65,  101.  ante.  Vol.  VIII,  481,  sndtbe 

Bat,  thoDgV  upon  the  sDtho-  note,  497 ;  onless  an  exprqn 

Hties  the  doctrine  of  election  coDdition    is    imposed  upoa 

reaches  the  castomary  heir,  him:  Baugkiom  v.  Baugkiau, 

claimiDg  a  copyhold  estate,  2Fef.  12.    Upon  ElectioD  ge» 

not  surrendered  to  the  use  of  nerally,  see  the  notes,  sate, 

the  Will,  it  does  not  affect  an  Vol.  I,  523, 7. 
heir  at  law,  the  devise  failing  •      (87)  8  Atk.  8. 

by  infancy,  or  under  the  SU-  (88)  3  Atk.  585.    1  Fet.  63. 

tote  of   Frauds:    Heark  v.  (89)  Ante,  YoL. Ill,  65. 

Greenbank.lVes.  Wd.  ZAtk.  (90)  Ante,  Vol.  Ill,  191; 

895.     Sheddan    v.  Goodrich,  see  the  note,  192. 
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hold  lands,  it  must  have  been  taken,^  that  he  meant,  whe-         1805. 
ther  surrendered,  or  not.    Another  dass  of  cases  is  ap-       bJ^^ 
piicable ;  upon  the  point,  whether  leasehold  estate  would  p, 

pass  with  freehold  under  a  general  devise  of  all  lands;   Cuthbrow* 
which  was  much  considered  in  T%omps(m  v.  Lawleff  {91 ) 
and  WdftidnM  v. Lea  (92)  by  the  Lbrd  ChaneeOar.    The 
heir  by  Borough  English  is  not  entitled  to  the  privilege 
of  the  Conmion  Law  heir. 

Mr.  Romittjf  and  Mr.  HeaU,  for  -the  Defendant. 
The  only  question  is,  whether  the  intention  was,  that 
all  the  copyhold  estates  surrendered,  6t  not  surrendered, 
should  pass  by  this  devise;  for,  if  that  was  the  intention^ 
there  is  no  doubt,  upon  the  point  of  election,  that  the  De- 
fendant, taking  undet  the  Will,  must  give  effect  to  all  the 
dispositions  of  the  Will  i  and  therefore  must  surrender. 

The  printiple,  established  by  the  authorities,  last  re- 
ferred to,  following  Rose  v.  Barilei  {93),  is,  that  where 
the  Will  has  general  w6rds,  and  the  testator  has  estates 
properly  answering  that  description,  other  estates,  which, 
if  he  had  none  of  the  former  species,  would  come 
within  the  description,  shall  not  pass.  Besides  the  w^ 
stance  in  those  cases,  that  general  words,  applicable  to 
freehold  estate,  shall  not  pass  leasehold,  the  testator 
having  freehold,  under  a  devise^  in  the  most  general 
way,  of  all  the  testator's  estates  whatsoever  and  where- 
soever, if  he  has  freehold  estate,  a  copyhold  estate 
will  not  pass  even  for  a  wife  and  children:  Hawkins 
V.  Ijeigh{94f)»  The  distinction,  as  to  supplying  the 
want  of  a  surrender  for  a  wife  and  children,  and  for 
creditors,  though  represented  as  strange  and  unintel- 
ligible, is  not  irrational ;  but  stands  on  sound  principle. 

The 

(91)   Ante,  Vol.  V,    476.  (93)  Cro.  Char.  298. 

2  Bo9.  ^  Pmi.  308;  (94)  1  Aik.  387. 

^92)  Ante,  Vol.  VI,  033. 

Vol.  X.  P  P 
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1806..         The  gnrand,  upon  whi«h  Xhe  Court  has  proceeded  ia 

B^T       •""^  ««*«'   "  *"•=  *«y  ^^  *^   *^«  intention?  «ii 

V.  Bapply  the  * surr^oder  for  the  wife  aod  ohildr^n;  eoiir 

CuTHBjiom   cdvipg,  that  the  teetator  intended  to  satisfy  the  aatiixal 

oUigation«  But»  if  he  has  freehold  estate^  which  passes 
hy  the  devisej  he  has  provided  for  them ;  and  it  m  only 
necessaryi  that  he  should  niake  a  provision ;  not^  thst 
he  should  give  them  all  his .  property.  By  sujqplyiaf 
the  surrender  in  such  a  case,  therefore,  the  Court  would 
do  more  than  satisfy  the  natural  obligation.  But  in  the 
case  of  creditors,  if  the  freehold  estate  is  not  suflScient 
for  the  debts,  the  obligation  to  pay  all .  die  debts  is 
not  si^tisfied.  The  departij^re  from  the  rule  of  IZoie  v. 
Barilei {95),  laAdflis  y^  Clement {96),  and  some  other 
cases,  was  much  disapproved  by  the  Lard  Chancellor  m 
Thpn^tm  v.  LawUt/  (97 )|  and  Watkim  v.  La^ (98>  It 
is  said,  the  restriction  is  confined  to  the  estates,  in- 
^iided  in  his  marriage  settlement:  bu^  if  the  testa- 
tor had  not  mentioned  copyhold  estate,  and  his  copj^ 
holds  were  not  included  in  the  settlement,  and  none 
were  surrendered  to  the  use  of  the  Will, .  would  they 
have  passed  ?  If  not,  the  necessary  consequence  is,  ae* 
IMMrding  to  Hawkins  y^  Leigh {9I9\  that,  using  thewtod 
''  copyhold,'*  and  having  copyholds,  surrendered,  wUch 
will  answer  that  word*  the  ccf>yhold|  not  surrendeiedi 
will  not  pass. 

.  The  ease  of  JBai}{#  V.  DaM^tff  ( 100 )  turned  upon  the 
construction  of  the  whole  Will^  shewing  the  intentioo, 
that  all  should  pass..  Here  there  are  merely  the  general 
words:  not  a  single  expression,  indicating  an  intentioo 
to  pa^s  the  copyhold  estates,  not  surrendered.     Tbe 

.opinioi^ 

(96)  Cro.  Car.  293.  (98)  Ante,  Vol.  VI,  633. 

(96)  ^P.WiU.  466.  (99)  XAth.  387. 

(97)  Ante,  Vol,  V,  476.  (100)  3  A«.  685.  1  Fes.  63. 
2  Boi.  ^  PuL  303. 
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opIooODt    expreseled  by  Lord  Ah^nley  ( 1 )  in  WiUan  v.         1805. 
M<nwi,  if  a  mere  (Udwn,  in  opposition  to  the  principle,        Blunt 
UpcHi  which  the  Courts  have  always  acted.    As  the  tea-  v. 

tator  cannot  by  Law  act  upon  copyhold  estate,  unless  Clithbrow. 
surrenderedi  this  Court  will  not  presume  such  an  in- 
tei^n,  unless  clearly  shewn:  otherwise  the  copyhold 
esf^ites,  particularly  when  coupled  with  a  devise  of 
fireehold  estate,  must  be  construed  copyholds,  put  into 
sueh  a  state,  that  the  Will  can  operate  upon  them; 
ue.  siirrendered.  ^ 

>Ir.  PiggoUf  in  teply,  was.  stoj^ped  by  the  Court. 

y%e  Master  qf  the  Rolls. 

I  should  not  have  been  surprised,  if  there  had  been 
cases,  determining,  that  a  testator,  giving  all  his  copy^ 
hold  estiltes,  should  be  held  to  mean  siKh  as  are  car 
pable  of  passing  by  Will:  vis.  copyholds  surrendered. 
Such  a  rule  would  be  correct  in  technical  reasoning: 
but  I  doubt,  whether  it  would  be  a  just  criterion  of  the 
intention ;  for  it  does  not  occor  to  an  ordinary  man^ 
that  all  his  copyhold  land  can  be  more  effectually  given 
Ihan  by  a  devise  of  aU  his  copyhold  land*  In  the 
two  cases  before  Lord  Hardwicke  he  thought,  a  de* 
vise  of  '^  all  my  copyhold  lands,'*  is  sufficient  to  carry 
oc^yholds  surrendered,  and  not  surrendered*  If  the 
opposite  construction  is  put  upon  those  words,  copy- 
holds, not  surrendered,  could  never  pass,  except,  either, 
where  there  were  no  other  copyholds  to  answer  the 
description,  or,  where  the  testator  had  added  the 
words,  ''whether  surrendered  or  not  surrendered."  The 
mere  genend  words  woidd  not  be  suificient  in  any 
ether  case.  But  in  both  these  eases  it  was  held,  diat, 
where  those  general  words  are  used,  it  is  necessary  to 

find 

(1)  Ante,  Vol.  Ill,  194. 
PP2 
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1805.         &nd  restrictive  words,  to  confine  the  devise  to  copyliflUii 

^T^^  surrendered ;  for,  if  that  is  not  the  rule,  the  whole  fea- 

I,.  soning  in  Gascoigne  y.  Barker  {2)  wbs  nugatory;    and 

CLiTHfiRow.   in  Banks  v.  Denskaw  ( 3 )  the  reasoning  would  be  false. 

In  the  former  case  the  words  are  not  more  general  than^ 
in  this  case.  Itotd  Hardmeke  does  hot  say,  that  these 
words  are  insufficient  to  pass  unsurrendered  copyholds. 
That  would  have  put  a  short  end  to  the  case ;  and  it 
would  have  been  quite  nugatory  to  inquire,  whether 
words,  in  themselves  insufficient  to  pass  copyholds  un- 
surrendered, were  restrained  to  copyholds  snrrendeied 
only.  But  the, whole  argument  turns  upon  the  restric- 
tive clause.  In  Banks  v.  Denskaw  Lord  Hardwieke  first 
examines,  whether  the  words,  contended  to  be  of  the 
same  import  with  those  in  Oascaigne  v.  Barker,  have  die 
restrictive  effect ;  and  determmes,  that  they  have  not. 
The  consequence  is,  that  the  general  words  are  suffidenC 
to  pass  copyholds  both  surrendered  and  not  surrendered. 
Lord  Hardwieke  clearly  arrives  at  that  condurion,  be- 
fore he  adverts  to  a  circumstance,  decisive,  if  any  doubt 
existed :  a  direction,  that  the  said  copyhold  part  shaB 
be  subject  to  the  payment  of  a  mortgage  on*  the  par^ 
that  was  surrendered ;  which.  Lord  Hardwieke  observei; 
puts  the  intention  out  of  all  doubt;  if  that  was  not  suf- 
ficiently plain  before.  How  sufficiently  pkdn  ?  Only  by 
the  general  words,  *'  all  and  every  my  fireehold  and 
'<  copyhold  messuages.** 


Having  Lord  Hardwicke^s  opimon  so  distinctly 
pressed  upon  the  effect  of  the  general  words,  some  au- 
thority would  be  necessary,  to  induct  me  to  resort  to  t 
more  artificial  construction.  My  opinion  therefore  n, 
that  these  words  are  sufficient  to  pass  aQ .  the  copyhold 
estates. 

(2)  3  Atk.  9,  (3)  3itlA.iW6.  1  Fca.  63. 
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1805. 
ilarchlM, 

BROOME  V.  MONCK.  26rt. , 

April  ^tlL . 

^T^HE  bill  was  filed  by  Richard  Pinniger  Broome^  a    Devisee, 

nephew  and  devisee  of  Richard  Broome ,  praying  a  claiming  the 
specific  performance  of  a  contract,  entered  into  by  the  benefit  of  a 
devisor,  for  the  purchase  of  an  estate  for  7925/.;  and,  cootract  for 
that  the  executors  may  be  decreed  to  pay  the  residue         ^ 
of  the  purchase-money,  beyond  the  deposit  at  the  sale  ^jj^c^ed  to  go 
by  auction  out  of  the  assets;  and,  'if  the  Dcfetidants,  the  ^o  the  uses  of 
vendors,  are  not  able  to  make  a  good  title,  or  for  any  the  Will,  the 
other  reason  the  contract  cannot  be  carried  into  execur  title  proving 
tion,  then  that  the  amount  of  the  purchase-money  may  defective,  has 
be  invested  in  the  purchase  of  other  landis,  to  be  con-  °^  ®*""  ^^^ 
veyed  to  the  like  uses  as  are  expressed  in  the  Will  con-        ^    .^ 
ceming  the  testator's  real  estate.     By  the  Will,  which  ^  |^^^^  ^^ 
was  previous  to  the  date  of  the  contract,  the  d6visor  purchase- 
gave  all  his  freehold,  copyhold,  and  leasehold  estates,  to  money,  or  an* 
his  nephew  Richard  Pirmiger  Broome »  for  the  term  of  other  estate 
9d  years,  if  he  shall  so  long  liye ;  and  from  and  after  his  purchased,  or 
decease,  to  the  heirs  of  his  body;  and,  for  want  of  such  *^®  purchase 

issue,   to  the  right  heurs  of  Richard  P'umger  Broome  ®®"P  ^ 

f  «  notwithsUnd- 

^^^  ^"'^^^  ing  the  defect. 

The  devisor  contracted  for  the  purchase,  upon  the 
^th  of  June^  1802 ;  the  particular  expressing  the  usual 
terms,  that  the  remainder  of  the  purchase-money  beyond 
the  deposit  should  be  paid  upon  a  good  title  being 
made,  &c.  Upon  the  24th  of  July  following  he  made 
a  codicil,  duly  executed  to  pass  real  estates,  reciting  the 
contract  since  the  execution  of  his  Will ;  and  directing, 
that  such  contract  should  be  so  carried  into  execution ; 
that  th^  purchase-money  should  be  paid  out  of  his  per- 
sonal estate;  and  that  the  said  estates  so  piurchased 
should  go  to  the  like  uses  as  are  expressed  in  his  Wilt 
concerning  his  other  real  estates, 

Th^ 
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Brooms 

MONCK. 
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The  Defendant  Christoplier  Broome,  another  nephew 
of  the  testator^  claiming  under  a  bequest  of  the  residue 
of  the  personal  estate,  to  be  laid  out  in  the  purchase  of 
real  estates,  and  settled  to  the  use  of  Christopher  Broome 
for  life,  with  remainders  to  the  heirs  of  his  body ;  and, 
for  default  of  such  issue,  to  his  right  heirs,  by  his  answer 
insisted,  that,  if  a  title  cannot  be  made,  no  part  of  ^ 
personal  estate  ought  to  be  applied  in  the  purchase  of 
any  other  estate  for  the  benefit  of  the 


Upon  the  Master's  Report  the  title  proving  defisctive, 
the  cause  came  on  for  &rther  directions,  upon  the  daba 
of  the  Plaintiff  to  the  benefit  of  the  contract. 


Mr.  FbfManque  aiid  Mr.  Weoir,  for  the 
The  question  is,  whether  the  Plaintiff,  whom  the  tes- 
tator clearly  intended  to  take  the  benefit  in  respect  of  this 
contract,  shall  be  deprived  of  that  benefit  by  the  defect 
of  the  title  of  the  vendors.  Upon  that  point  the  gene- 
ral principle  is,  that  this  Court  will  effectuate  the  inten- 
tion, as  nearly  as  can  be,  with  reference  to  any  purpose 
of  bounty.  If  it  is  not  to  be  efiected  in  die  manner 
flind  form  prescribed  by  the  testator,  the  Court  will  re- 
sort to  other  means  to  give  it  effect,  if  possible.  This 
case  is  immediately  within  Whittaker  v.  Whittaler  {i). 
The  only  circumstance  of  distinction  is,  that  in  that 
case  at  the  time  of  making  his  Will  the  testator  had 
contracted  for  the  estate.  But  that  is  no  real  difference; 
for  the  codicil  in  this  case  must  be  considered  as  ineo^ 
porated  with  the  Will.  In  that  case,  as  in  this,  Ae 
testator  directs  the  purchase  to  be  completed  by  his 
executors  out  of  his  personal  estate.  Though  there 
was  no  want  of  title,  a  subsequent  passage  shews,  dut 
did    not    influence  the  judgment;    for   Lord  Altanky 

sajf, 


(4)  4  Bro.  a  C.  31. 
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says  (5),  a  defect  of  title  in  the  vendor  would  not  have 
been  decisive  against  the  devisee ;  and  though  it  had  be- 
come impossible  for  the  vendor  to  'perform  his  contract, 
the  devisee  could  not  possibly  be  disappointed.  At  the 
conclusion  of  the  judgment  (6)  Lord  Atoardey  anticipates 
this  case :  a  defect  of  title. 


IpW. 


Broomb 

MdMCK* 


The  Lord  Chancellor. 
The  cabe  of  WhiUaker  v.  Whittaker  is  a  very  clear 
case ;  though  the  dicta  go  a  great  way.  The  case  is  no 
more  that  this.  Sir  Robert  Mackreth,  the  vendor,  had 
a  good  title.  The  estate  at  the  death  of  Whittaker  in 
Equity  belonged  to  the  devisees  of  his  real  estate. 
Sir  Robert  Mackreth  objected,  that  he  was  not  to.  be 
held  to  the  contract  for  ever;  luid  the  embarrassment  ot 
Whittaker's  affairs  gave  him  a  right  to  be  off;  unless  the 
contract  should  be  completed  without  delay.  But,  as  to 
the  devisees  of  the  land  and  the  legatees  of  the  money^ 
their  interests  were  completely  fixed  at  the  death  of  the 
testator:  and  then  the  only  question  was,  whethet  the 
embarrassments  of  Whittaker*a  a£&irs,  giving  that  right 
to  Sir  Robert  Mackreth,  should  vary  the  tights  as  be- 
tween the  devisees  and  legatees. 

The  questions  here  are,  whether  the  judgment  of  the 
Master  against  the  title  is  decisive  as  between  the  de- 
visees and  legatees,  there  being  a  good  title,  or  not: 
Sdly,  If  the  devisees  of  the  real  estate  can  say,  they 
will  have  the  estate,  whether  there  is  a  good  title  or 
not,  paid  for  by  the  personal  representative :  3cDy,  Wh^ 
ther  they  can  repudiate  the.  contract  the  testator  en- 
tered into  ;  and  can  have  a  right  to  consider  the  testator 
as  having  contracted  to  buy  some  other  estate  for  them. 

For 


(5)  4  Bro.  e.  C.  34. 


(6)  4  Bro.  C.  C    37;    see 
post,  Vol.  XIV,  205. 
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Broome 

p. 
moNCK, 


For  the  Plaintiff: 
This  Case  difibrs  from  Whiitaker  y.  Whittaier;  for 
this  is  between  specific  devisees.  The  Defendants  are 
in  the  same  situation :  the  residue  being  to  be  laid  out 
in  land.  Even  Gree/^  v.  Smith  (7)  was  between  the  heir 
at  law  and  executor.  But  this  is  between  two  devisees^ 
\xy  the  same  testator:  both  specific  devisees^  equal  in 
value  as  near  as  possible.  This  is  like  the  qase  of  ex- 
c^nge ;  Tf^  f^^^i  ^  Coventry  v.  Coventry  (8)^ 

Mr.  JRomiUy,  Mr.  Thomson^  and  Mr.  Bell,  for  the 
Defendant  Cliristopher  Broome. 
Two  grounds  are  stated :    lst«  that,  as  the  contract 
^^annot  be  carried  into  execution,  the  Plaintiff  is  entitled 
to  have   the   purchase-mon^y  appUed    for    his   benefit, 
either  in  another  real  estate,  or  as  money :   2dly,  that 
he  has  a  right  to  say,  he  will  take  the  estate,  as  it  is ; 
whether  the  title  is  good  or  bad.     Under  thi«  .devise  to 
the  Plaintiff^  for  99  years,   if  he  so  long  live,  with  re- 
mainder to  the  heirs  of  his  body,  the  Plaintiff  has  not  a 
right  to  elect  to  take  any  estate :  but  other  persops,  not 
in  existence,    are   interested.     The  testator  ^ves  the 
whole  residue  of  his  personal  estate  upon  trus(  to  he 
laid  out  in  real  estates  for  Christopher  Broome*     Seeing 
these  estates  advertised  he  purchases  them  by  auction: 
but  under  the  conditions  of  sale,  to  pay  a  deposit  im- 
mediately;   the  remainder  of  the  purchase-money  at  a 
certain  time,  a  good  title  being  made;  with  the  usual 
condition  for  a  resale  upon  default,  &c.    Then  by  the 
codicil,   reciting,    that  he  had  contracted  for  the  pur- 
chase of  those  estates,  he  directs  that  contract  to  be 
carried  into  execution,  the  purchase-money  to  be  pdd 
out  of  the  personal  estate ;  and  the  said  estates  so  pur- 
chased to  go  to  the  like  uses,  as  are  expressed  in  his 

Win 


(7)  1  Atk.  ^72. 


(8)  2  Aik.  366;. 
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Vnm  concermng  his  other  real  estates.  As  to  the  first 
question,  neither  of  the  two  cases  rehed  upon  apply.  But 
by  the  extra-judicial  Dicta,  appearing  in  the  Report  of 
Whittaker  v.  Wkitiaier,  Lord  Alwmky  is  represented 
to  state  that  to  be  the  law  of  ihe  Court,  which  is  not 
topported  by  any  decisions  or  Dicta.  The  case  called 
for  no  such  doctrine;  and  has,  as  your  Lordship  has 
observed,  no  application  to  this.  The  whole  di£Sculty 
arose  irom  the  delay,  occasioned  by  the  abandonment  of 
the  contract  by  the  personal  representative.  A  long  liti- 
gation took  place.  Three  years  fiubsequent  to  the  con- 
tract Sir  Robert  Machreth,  tired  out  by  the  delays,  filed 
his  bill;  tendering  an  election,  either  to  carry  the  con- 
tract into  execution,  or- to  give  it  up.  They  elected  not 
to  execute  it.  The  only  question,  which  could  hardly 
admit  of  doubt,  was,  whether  the  rights  of  the  devisees 
and  legatees  could  be"  affected  by  the  conduct  of  the 
representative. 


1805. 
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The  Lord  Chancellor. 
No  one  had  an  idea  at  the  time  of  the  decision  by 
Lord  Kenyan,  before  whom  Sir  Robert  Mackreth's  bill 
came,  that,  if  he  had  been  dead,  his  heir  at  law  could 
have  said,  the  embarrassments  of  Whittaker^  affairs 
should  break  the  contract;  and  he  would  keep  the 
estate. 


For  the  Defendant. 
With  reference  to  the  passage  in  the  Report  of  WhU- 
taker  v.  Whittaker,  that  has  been  relied  on,  the  question 
is,  has  the  testator  made  a  specific  devise  of  that  par- 
ticular estate ;  or  directed,  that  so  much  of  his  personal 
estate  shall  be  converted  into  real  estate  for  tiiis  de- 
visee? If  it  is  a  specific  devise,  and  he  has  not  that 
estate  at  his  death,  whatever  was  his  intention,  and 
though  it  may  have  been  .disappointed  by  something, 

not 
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not  in  hfa  contMi^tion  at  the  time  of  hie  death,  upon 
Ibe  principles  of  the  Court  as  to  spedftc  devisee  it  caa- 
not  take  effect.  If  it  is  not  a  speoific  devise,  bat  a  gene- 
ral intention  to  have  so  much  of  the  personal  eatata  con- 
verted into  real;  and  he  has  given  the  directicm  as  to  this 
particular  estate  only  for  convenience,  then  it  most  be 
admitted,  the  devisee  is  entitled,  this  oontiaet  fiufing, 
to  have  the  amount  laid  out  in  other  estates.  That  is 
tibe  only  question  to  be  decided.  I%e  Earl  of  dawemlnf 
V.  Ckwentry  (9)  was  a  case  of  that  kind;  and  it  was  put 
by  Lord  Hardwicke  upon  that  ground;  that,  where  the 
direction  is  to  lay  out  the  money  in  land,  generally,  or 
in  a  particular  county,  an  estate  is  indicated  to  the  trai- 
tees;  and,  the  particular  mode  failing,  still  the  olgeots  of 
that  bounty  would  be  entitled  to  the  benefit.  The  other 
cases,  referred  to  in  Whittaier  v.  fVkUtaimr  {10)y  do  not 
apply.  The  Attomey^Qeneral  v.  Green  (11)  was  upon 
the  Cy  pres  doctrine  as  to  charity.  Mayet  ▼•  Mayei  ( 12) 
is  very  strong  to  shew,  that  in  case  of  a  specific  devise, 
if  the  thing  fails,  the  devisee  has  no  right  to  any  thing 
else;  and  the  Report  of  that  case,  though  short,  in 
general  corresponds  with  the  Register's  Book.  The  Re- 
port states,  rather  shortly,  tiuit  the  legacSea  were  to  lie 
paid  "  out  of  the  property.*'  By  the  Regiater^a  Book  k 
is  "  out  of  the  profits  so  put  out  at  interest  :**  out  of  the 
profits  of  the  farm  he  directs  to  be  carried  on ;  and  the 
Mister  of  the  Rolls  held,  they  were  legacies,  to  be  paid 
out  of  the  profits  of  the  farm,  when  the  legatees  should 
attain  twenty-one ;  and,  as  it  appeared,  that  the  fimn 
could  not  be  carried  on,  they  could  ilever  be  raised. 
It  was  held  therefore  to  be  in  the  nature  of  a  specifie 
legacy ;  which  by  some  event  could  not  take  eflfect. 

The 


(9)  2Atk.  266.  .  (11)  2  Bra.  C.  C.  402. 

(10)  4  Bro.  a  C.  31.        (12)  2  Bro.  C.  C.  125. 
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The  nest  questaen  ifs,  whether  the  Plaintiff  has  a  right 
to  say,  he  will  take  this  estate  with  such  title  as  there 
is.  Upon  the  terms  of  the  contract  he  cannot  have  the 
estate ;  though  he  would  accept  it  without  a  title.  The 
contract  was  to  purchase,  only  if  a  good  title  could  be 
made ;  in  the  usual  foim  *'  upon  having  a  good  title." 
The  codicil  recites,  that  he  has  entered  into  a  contract 
for  the  purchase  of  this  estate ;  directs  such  contract  to 
be  carried  into'  execution,  the  purchase-money  to  be 
paid,  &c. ;  and  the  said  estate  so  purchased  to  go  to  the 
like  uses  as  his  other  estates.  Has  the  Plaintiff  a  ri^t 
now  to  say>  he  will  take  the  estate,  though  a  good  title 
cannot  be  made  ?  That  is  perfectly  a  different  contract. 
That  particular  estate  is  devised,  when  the  representa- 
tive shall  by  the  contract  become  owner  of  that  estate. 
The  condition  is  not  performed;  for  he  never  can  be 
owner. 
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Mr.  Martin^  for  the  executors,  contended,  that  it  could 
not  be  the  intention  of  the  testator,  that  they  should  pur^ 
chase  a  bad  title. 

Mr.  F&nblanque,  in  Reply. 
This  case  and  Whittaker  v.  WhUidker{\S)  stand  upon 
the  principle  of  compensation,  where  it  can  be  made,  in 
respect  of  the  disappointment  of  the  testator's  purpose. 
The  cases  of  election  are  applicable.  Compensation  is 
made  in  respect  of  the  election  to  take  against  the  WiD. 
In  general,  it  is  true,  a  specific  devisee  must  have  the 
specific  estate,  or  nothing. 

If  the  Plaintiff  is  not  entitled  to  have  this  sum  laid  out 
in  the  purchase  of  other  land,  he  is  entitied  to  the  be* 
nefit  of  the  contract:  be  it  greater  or  less.    What  has 

the 


(13)  ABro.  C.C.Sl. 
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the  testator  gtveniy  The  benefit  of  this  contract.  Then 
ihe  devisee  i|iay  forego  the  <>bjectioii8  to  the  title.  Tha 
testator  must  hfive  contemplated  the  possibility,  that  thi* 
title  might  b^  defective.  Suppose,  the  devise  had  been 
to  the  Plaintiff  in  fee  instead  of  a  -limited  interest :  might 
he  not  h^ve  tfJ^en  the  estate,  such  as  it  was,  or  the  mo- 
npjt.  Suppose^  it  was  to  him  in  tail:  .might  he  not  under 
the  late  Act  (14)  have  sidd,  he  woiild  have  the  money! 
Suppose  their  title  defective  as  to  oi^e^sixth  only,  and 
gopd  as  to  five-sixths :  a  deduction  must  be  made  fironi 
the  purdiase-money ;  as  if  there  was  a  defect  of  quaQr 
^ty ;  for  which  compensation  might  be  piade.  . 


The  Lord  Chancellor.  . 
The  question  is,  what  are  the  equities  of  the  parties; 
regard  being  had  to  what  the  Court  must  declare  to  be 
the  purpose  of  the  testator  upon  theWiU  andCodidl! 
The  Will  devises  freehold  estates  to  uses,  in  which 
tises  the  Plaintiff  would  have  partial  benefits:  viz.  a 
term  for  ninety-nine  years,  if  he  shall  so  long  live,  with 
remainders  over ;  and  the  testator  afterwards  disposes  of 
the  residue  of  his  personal  estate;  which  he  directs  to 
be  laid  out  in  land,  to  be  settled  to  other  other  uses. 
Therefore^  when  he  had  ^oqcluded  the  Will,  he  bad  de- 
clared, that  such  land  as  he  actually  had  should  devdve 
in  a  certain  coiprse,  and  the  land  to  be  puf  chased  with 
the  residue  of  his  personal  estate  should  gp  to  other  per- 
sons; and  he  was  content,  that  if  he  should  die  the  moment 
afteirwards,  the  different  branches  of  his  property  should 
go  in  those  different  modes.  Afterwards  he  entered  into 
a  contract  for  the  purchase  of  an  estate :  the  particular 
containing  one  condition,  implied  in  almost  every  con- 
tract} bpt  expressed  in  this,  that  he  was  to  become  the 
owner  pf  the  estate,  if  a  good  title  should  be  mad^ 


He 


(14)  SUt.  40  Geo.  Ill,  c.  dCL 
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He  Was  placed  therefore  in  di^umstances,  in  which  from         1806. 

that  moment  until  his  death,    or  uhtil  the  agreement  ^  ''^''^ 
should  break  off,  he  was  capable  of  devising  the  estate ;  «. 

as  being  in  equity  the  owner.  Monck, 

The  question  was  very  materially  argued,  as  if  imme- 
diately after  the  contract  he  had  re-published  the  Will; 
and|  if  he  had  said,  he  gave  all  his  messuages,  lands,    Estate  eon- 
tenements,  end  hereditaments,    to  the   uses,  to  which  tracted  for 
the  freehold  estate  was  given  by  the  Will,  it  would  be  •'^•f  *  general 
difficult  to  argue,  that  he  had  not  in  a  different  form  J«^»«^>"P«w 
expressed  in   effect  everything  he  said  by  his  codicil;    V.     .      ^ 
for,  if  he  had  devised  in  that  manner,  the  Plaintiff  would  ^^gi  |^  ^^j 
have  taken  this  estate,  provided  a  good  title  could  be  for  oat  of  the 
made,  under  that  disposition;  and  the  executors  would  personal  es- 
have  been  bound  to  pay  for  it  for  the  benefit  of  the  ^^^ 
Plaintiff.    That  duty  of  necessity  is  imposed  upon  them,  •  . 

whether  expressed  or  not. 

It  was  also  materially  observed,  that  every  devise  of    Every  devise, 
land,    whether  particular,    or  by  the  words    **  all  my  whether  parti- 
**  messuages,  lands,  tenements,  and   hereditaments'*   is  ^"       ®'  ^•" 
a  specific  devise;  and  must  be  so;  for  the  devisor  as  °!1   /  "  *^^ 
to  real  estate  of  inheritance  can  devise  only  what  he  d^^igQ-  -m-* 
has;  and  he  may  devise  it,  if  he  has  it  at  the  date  of  have  the  land 
the  Will,  and  continues  to  have  it  until  his  death.    A  at  the  date  of 
devise  of  land  of  inheritance,  in  whatever  form,  is  spe-  the  Will,  and 
cific.(15).    The  first  question  then  is,  whether  the  doc-  continue  to 
trine  of  this  Court  is,  and  the  J&cta  mWhittaiery.Whit'  *^f^®  *^  ^^^ 
taker  will  estaUish,  that,  if  a  man,  having  lands,  and        ^o**"* 
having  acquired  an  equitable  title  in  other  land  by  con- 
tract, makes  a  disposition  of  all  his  messuages,  lands, 
tenements,  and  hereditaments,  by  which  unquestionably    By  a  general 
he  will  specifically  devise  the  estate,  in  which  he  has  ^lovise  an  es- 

acquired  ^^* »°  ^'^^'» 
.    the  devisor 

has  acquired 

(15)  Ante,  Vol.  II,  427«  the  eqaiUble 

title,  passes. 
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aequired  the  equitable  tide,  if  afterwards  U  beoones 
clothed  with  the  legal  interest,  the  efifect  of  that  ibi 
that  he  devises,  not  only  the  lands  he  has  in  I41W  or 
♦  Equity,  but  also  those  landi^  which  he  haa  not  eiiher 
in  Law  or  Equity;  and  the  question  is,  whether  it  will 
be  construed  to  mean,  that  he  gires  all  the  lands  he  has, 
and  all  he  supposes  he  shall  have  in  Equity,  upon  the 
supposition  that  he  has  them ;  but,  if  that  svppositioa 
should  turn  out  to  be.  ill  founded,  the  Court  is  to  con- 
clude, that  he  gives,  not  only  those  lands  he  has,  and 
in  which  he  feuicies  he  has  acquired  an  equitable  tttk, 
but,  that  it  is  a  direction,  to  operate  through  all  its  con- 
sequences, as  if  he  had  stated,  that,  if  those  estates  cooU 
never  be  conveyed,  his  executors  should  lay  out  a  sum 
of  money,  equal  to  the  price  of  lands  he  had  agreed  to 
purchase,  upon  any  other  lands.  •  That  is  a  very  strong 
fUQid  new  doctrine*^ 


As  to  the  decision  in  Whittaker  v.  Whittaier,  it  went 
upon  a  principle,  involving  nothing  of  that  kind ;  for  it 
was  simply  this  case.  Sir  Robert  Mackreih,  haviiq;  a 
good  tide,  which  he  was  quite  ready  to  oouTey,  had 
contracted  to  c<mvey  to  the  testator  of  the  DefiaidantB. 
WMttaker  therefore  became  the  owner  in  Elquity.  Clo- 
thing had  passed  between  the  parties  in  his  life.  When 
he  died,  all  question  between  the  real  and  personal  re- 
presentatives was  closed  by  his  death  without  rescinding 
the  contract  ^xit  ^vt  Robert  Mctckreth  had  a  right  to 
say,  the  contract  should  be  performed  in  a  reasonaUe 
time,  and  should  not  hang  over  him  for  ever ;  and  there- 
fore he  had  a  right  to  demand,  that  it  should  be  made 
good  in  a  given  time;  or  that  it  should  be  given  up* 
With  reference  then  to  the  question  between  the  real  and 
personal  representatives  and  Sic  Robert  Macireth  tbe 
Court  said,  without  prejudice  to  any  questions  as  between 
the  representatives  themselves,  it  was  not  fit,  that  Sir  Ro- 

beri 
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hert'Maekreth  should  be  held  to  the  agreement*     But 
that  wa«  an  agreement,  which  up  to  that  moment  the 
Court  declared  bound  all  the  parties^  if  all  would  execute 
it;   and  therefore  bound  Whiiiaker  at  his  death,  and 
^oonsequ^tly  hia  representativet.    Therefore,  not  deter- 
alining  the  interests   as  between  MaekretKB  real  and 
p^nonal  lepresentstiTes,  if  he  had  died,  that  decree  de» 
cided  onljr,  first,  that  an  individual  shall  not  be  held 
Ibound  for  an  unreasonable  time;  and  Sdly,  if  the  party» 
with  whom  he  contracted,  died  widi  the  interest  in  equity 
in  him,  the  effect  of  that  decision  should  make  no  di& 
£erence  between  his  representatives  real  and  personal; 
for  he  was  vested  with  a  complete  demand,  provided  a 
^(oocl  title  could  be  made.     It  would  have^  been  very 
4iflbrent,  if  WhUlaker  could  never  have  had  a  good  tide 
itom  Svt  Robert  MtMhreth;  for  then  it  would  have  been 
very  difficult  to  say,  that  as  between  the  reltl  and  per- 
sonal representatives  the  quantum  of  objection  can  pos- 
sibly be  material,  if  it  amounts  to  so  much  of  objection, 
4hat  the  person  they  both  represent  could  have  said,  there 
was  sufficient  to  authorize  him  to  refuse  to  .take  the  es- 
tate ;  and  all  those  cases  must  be  decided  upon  the  same 
principle;  if  all  of  them  furnish  an  objection  to  that 
amount.     If  the  vendor  could  have  sud,    the  yendee 
should  take  the  estate,  having  an  allowance  out  of  the 
ipurchase-money,  that  gives  a  different  turn  to  the  argu- 
ment.   As  between  the  heir  and  the  personal  represen- 
tatives, Zrocon  V.  Mertins  ( 16),  Buckmaster  v.  Harrapi  17), 
and  other  cases,  establish  the  general  principle,  that,  what- 
ever is  the  state  of  liability  of  the  party  himself  to  take  at  '®*^  f  "^  P®'" 

« .    sonal  repre- 
sentatives in 
respect  of  a 
contrsct  re- 
gulated by 
that  of  the  party  at  his  death. 
If  he  coold  not  be  compelled  to  take  the  estate,  the  heir  cannot 
insist  en  having  it,  and  that  the  personal  estate  shall  pay  for  it. 


Liability  of 


(16)  3  Atk.  \. 


(17)  Ante,  Vol.  VII,  841. 
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Brooms       ^P^^  questions  between  those  repiesenting  hnn  after'  Ul 

i;.  death ;  and,  if  at  his  death  he  could  not  be  oompdkd  It 

MoNCK.       take,  clearly  the  heir  could  not  say  to  the  executor,  **  I 

*^  will  have  the  estate ;  and  you  shall  pay  for  it.'*    So»  the 

[  *608  ]      *case  of  a  devisee,  claiming  the  estate,,  and  the  jMurty,  to 

Devisee  not  to  pay  for  it,  the  party,  upoo  whom  the  perwMud  estiute 

be  more  fa-     devolves,  not  by  the  act  of  the  party,  but  by;  opeiatiou 

voured  tban     ^f  Law;  as,  if  he  dies,  -having  devised  his  real  estate^ 

H^  «nd  intestate  asr  to  hk  persoiua  estate:  a^  if  haTiDg 

disposed  of  both;  for  there  is  no  principle  for  the  de- 
visees of  the  real  estate  to  be  more  favoured  than  aa 
express  legatee  of  personal  estate. .  There  is  as  moeh 
intention,  that  the  latter  shall  take  the  perBonal  estate^ 
(I  do  not  state  it  as  to  a  mere  residue,  but  i^  given  sornX 
as  that  the  real  estate  shall  go  to  the  devisee  by  the 
act  of  the  devisor. 

The  first  question  among  all  these  parties  is,  if  tbe 
testator  was  not  bound,  can  the  devisee  say,  he  wil 
have,  not  the  benefit  of  the  contract,  as  the  deviMV 
meant  to  have  it,  but  as  he  might  have  reduced  it,  if 
he  had  thought  proper ;  but  with  reference  to  which  hs 
stood  neuter  all  his  life :  or,  may  the  devisee  say,  he 
will  have  it,  because  the  testator  might  have  had  it, 
such  as  it  was.  That  is  to  be  considered  vrith  reference 
to  general  cases  and  to  the  particular  case.  It  is  pot 
thus:  suppose  the  tide  defective  as  to  one-sixdi  only, 
and  good  as  to  five^^sixths,  of  the  estate.  But  it  must 
also  be  put  the  other  way;  and  then  it  must  be  said, 
that,  though  under  his  Will,  previous  to  the  contract 
for  the  estate,  to  be  enjoyed  with  the  mass  of  inhe- 
ritance, he  meant  his  personal  estate  to  be  laid  out 
another  way,  yet,  if  the  person,  with  whom  he  con- 
tracted, had  nothing  but  a  lease  for  99,  or  even  SI, 
years,  the  person,  to  whom  he  meant  to  give  the  benefit 

of 
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of  Huit  contract,  might  have  laid,  diat,  though  nothing  1806. 

was  mentkxied  but  a  contract  for  the  fee-simple,  yet,  n^TT^ 

finding  onfy  a  term,  he  shall  disturb  the  personal  estate,  o. 

in  order  to  have  what  is  so  different  from  what  the  tes-*  Monck. 
tator  intended*    It  is  very  difficult  to  make  that  out 

The  cases  of  Election  do  not  apply,  until  the  pre^ous       [  609  ] 

question  is  determined ;  for,  if  it  is  made  out,  that  this 

testator  has  given  so  much  as  will  buy  this  estate  or 

some  other  estate  for  the  Plaintiff,  that  is  not  a  case  of 

election;   for  then  so  much  personal  estate  as  may  be 

necessary  to  buy  this  or  some  other  estate  is  expressly 

taken  away.    But  Election  is,  where  the  testator  gives    Election, 

what  does  not  bebng  to  him,  but  does  belong  to  some  where  testator 

other  person ;  and  gives  that  person  some  estate  of  his  ^^^  ^"^^  ^* 

own;   by  .virtue  of  which  gift  a  condition  b  implied,  J!"^'.**?  . 

.1        t       1       1   11  .11.  /^«f         hun,  but  to 

either  that  he  shall  part  with  his  own  e8tate(18X   or  .Qoftier.  to 

shall  not  take  the  bounty*    But  here  the  question  is  whom  he  gives 
not  that;  but,  whether  he  has  taken  away  from  these  some  estate  of 
Defendants  part  of  that  personal  estate,  which  was  the  his  own ;  npon 
testator's;  and  was  given  to  be  laid  out  in  the  purchase  ^  hsj^ed 
ofhmd.  condition,  that 

the  other  shall 

part  with  Wt 
The  case  will  turn  upon  this ;  how  far  the  Dicia,  sup-  ^^^  eiute  or 

posed  to  have  fallen  fix>m  Lord  Alvanley  in  WhUtaker  v.  not  take  the 
Whittaker  {19),  can  be  supported  by  authority  or  prin-  booiity. 
ciple.  It  must  go  this  length;  that,  where  a  man,  having 
legal  estates,  and  equitable  estates  under  a  contract,  de- 
vises all  his  messuages,  lands,  tenements,  and  heredita- 
ments, and  dies,  standing  quite  neuter  as  to  the  equitable 
estates  under  the  contract  until  his  death,  the  Court  must 
say,  those  words  operate  to  the  same  effect  as  giving  all 
his  lands,  &c.   legal  and  equitable,  provided  the  latter 

were 

(18)  See  the  notes,    ante,         (19)  4  Bro.  C.C.  31. 
Vol.  I,  623,  7. 
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1805.         were  conveyed ;  and,'  if  ;iBet9  then  the  inlartitetadoR'iiy  a 

j^^"^^  .vish  to  ffve.  ail/ if  they  can  be  had  spedfica^;  ^and  if 

^^ '  not,  then  he  devises  tbe  legal  estates^  such  as  he  can  pait^ 

MoNCK.       and  such  of  his  equitable  estates  as  he  or  his  represoita- 

tives  after  his  dealb  shaU  be  able  to  procure  a  tide  to; 

and  as  to  all  the  rest  it  is  a  direction  to  the  executors,  and 

Against  those^  to  whdm  the  testator  has  given  the  per- 

[  ^610  ]      «  sonal  estate,  to  lay  out  00  much  as  shdl  he  neeesatey, 

not  to  procure  k  title  to  that  estato,  but  to  procfire  a 

title  to  any  other  estate  they  can  procure.    If  it  does 

not  amount  to  that>  I  do  not  see,  how  the  case  is  to 

be  made  out ;^  for  I  agree,  if  he  had  directed,  that  otit  of 

his  personal  estate  a  sum  ef  money  should -be  laid  out 

in  the  purchase  of  a  Teal  estate,  there  is  mo  doubt,  it 

"must  be  laid  out:  or,  if  it  was  to  belaid  out  in  a  par- 

'dcular  county,  there  the  Court  has  gone  upon  this;  that 

At  i^'to  be  taken,  that  there  is  some  estate  in  that  county; 

Whetbter  a  be-  «nd  therefore  it  mfay  be  procured.    But  if  it  is  to  be  m 

€{fiesti  to*  be     «  particular  parish,  there  are  the  conflicting  opinions  of 

laid  cot  in       j^^  Thurlow  and  liord  Rosslyn.  Lord  ThurUno  thought, 

^^^^.    the  money  could  not  be  laid  out  any  where  else:  Lord 
ttvVuap  oaFiso. 
'iifaidl    if  laad    ^^^h^  thought,  it  might  be  laid  out  elsewhere;  if  no 

canhdt  bp-pro-^^^^  could  be  procured  in  that  parish, 
cured  tiiere, 

be  laid  gat  jjjy  diflSculty  here  is,  whether  a  person,  devising  his 

elsewhere,  Qk.  ^gujtable  estate,  does  by  that  not  only  give  the  equiteble 

estate  he  supposes  his,  but  includes  in  that  a  direction 
to  ptfrchase  other  estates;  if  it  turns  out,  that  he  was 
mistaken  in  supposing  that  estate,  contracted  for,  to  be 
his :  whether  he  is  not  only  to  be  taken  to  mean,  that 
his  contract  should  be  executed,  but  also,  as  he  has  said 
so  much,  this  Court  is  farther  to  infer,  that,  thout^h  the 
title  to  that  estate  cannot  be  made,  another  estate  shall 
be  purchased :  a  question  which  has  never  been  so  deter- 
Exchangevoid  mined.  In  The  Earl  of  Coventry  v.  Coventry  (20),  ex- 
byeTicUon.  ^b,„ge 

(20)  2  Atk.  3Ca. 
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lUiaiige  being  the  subject^  in  which  in  case  of  eviction  the 
party  evicted  would  take  the  estate  given  in  exchange, 
iLord  Hardu>icke  thought,  the  intention  upon  the  whole 
was,  that  that  estate  should  be  bought  for  those,  to  whom 
he  finally  gave  it,  if  it  could  be :  but,  if  not  bought,  they 
fihould  have  the  other  estate  to  go  in  Ueu  of  it. 

I  have  a  strong  inclination,  that  this  is  carrying  the 
doctrine  of  this  Court  much  farther  than  has  been  done 
before ;  but  I  will  consider  these  cases. 


1B05. 
Broome 

V.     • 
MONCK. 


[611] 


7!fte  Zordf  Chancellor,  (after  stating  the  Will,  Co- 
dicil, &c.) 
At  the  date  of  the  codicil,  which  was  made  after  the 
contract)  the  testator  was   in  equity  the  owner  of  this 
estate,  if  it  could  be  effectually  conveyed  to  him ;  and  a 
aimple  repubUcation  of  the  Will  with  the  general  words, 
"  all  my  freehold,    copyhold,    and  leasehold   estates'* 
would  have  operated  to  pass  the  equitable  title ;  if  after^ 
wards,  in  his  life  or  after  his  death,  it  became  cloathed 
with  the  }egal  estate.    It  is  of  necessity,  that,  where  a 
person  has  contracted  to  sell,  if  the  vendee  dies,  before 
the  contract  is  executed,  in  which  case  of  necessity  a 
question  arises  between  the  representative  of  the  ven- 
dee, to  the  consequence  of  such  an  accident  the  vendor 
must  be  taken  to  look  at  the  time  of  making  the  ton- 
tract  ;  and  he  has  no  reason  to  complain,  even  if  a  dis- 
pute between  the  heir  and  executor  brings  forward  an 
investigation  of  the  title;   as,  the  contract  being  to  be 
executed  at  a  future  period,  it  is  incident  to  such  a  con- 
tract that  questions  may  arise  by  the  death  of  either 
party  between  individuals,  who  have  rights  as  between 
each  other,  before  it  can  be  decided,  how  the  question 
by  a  third  party  against  both  can  be  decided.     If  a  good 

Q  Q  2  title 


March  2Sth. 


Equitable 
title,  acquired 
after  a  geDcnl 
Devise,  passes 
by  re-pablica- 
tion. 
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1805,         title  could   have  been  taade  in  this  caiBC,   there  weiill 


^  have  been  no  question;  for  then  the  ccMnmoU  doctriae 

Sroomb  •         i_  •    u 

.    I,,  must  have  applied ;  that  a  person  acqiures  the  equitable 

MoNCK«  title  by  the  contract,  and  dies  before  payment:  if  a  good 
Devisee  or  ij^le  can  be  made,  whether  he  dies  with  or  without 
heir  entitled     ^^yj^  j^  ^^^  ^  ^^ .  ^^^  ^^le  personal  eeMe  must 

b      fit  t*^^^]  *  P*y  ^^^  *^®  advantage  of  the  devisee  in  the  one  case, 
of  a  contract    ^'  ^^  *^^  ^^  ^  ^^^  Other.    Upon  that  principle  a  refisr- 
for  purchase,    ^nce  was  directed  to  the  Master  as  to  the  tit3e;  and  the 
and  to  an  ap-    result  is,  that  a  good  title  cannot  be  made* 
plication  of  the 

personal  es-  Two  questions  arise  upon  that :  first,  whether  die  de- 
tate  m  pay-  vigees  are  entitled  to  take  the  estate  with  a  bad  title,  if 
Tan"  bl'made^  they  think  proper ;  and  the  person,  representing  the  tes- 

not  othi^iise!  *^*^'  ^  ^  ^'^  P^^^"^  ^«^^'  ^^  ^  compcUed  by  the 

devisee  to  jpay,  either  the  whole  purchase-money  Ibr  the 

estate^  connected  with  a  bad  title,  or  out  of  the  piiF- 

chase-money  as  much  as  it  is  worth,  so  connected  with  a 

bad  title ;  and  then  an  ulterior  question  occurs,  whedier 

that  devisee  could  say,   he  would  have,   not  only  die 

estate,  connected  with  a  bad  title,  at  its  worth,  but- also 

so  much  more  as  the  difference  between   the  value  ef 

the  estate,  as  it  is,  and  the  purchase-money,  agreed  to 

be  given  for  it  vrith  a  good  title;   to  be   laid  outm 

land;  which  is  the  same  as  claiming  to  reject  it;  hot, 

doing  so,  claiming  either  by  force  of  the  codicil,  or  the 

equity  independent  of  it,  to  be  entitled   to   have  the 

whole  sum  of  7925/.  laid  out  in  other  lands  to  the  same 

uses*  • 

As  to  the  first  question,  I  have  not  met  with  any 
case,  that  has  induced  me  to  suppose,  that,  if  this  were 
between  the  heir  and  the  personal  representative,  it 
would  be  possible  for  the  heir  to  say,  though  the  title 
was  doubtful,  yet,  being  the  real  representative,  he  is 
entitled  to  take  it,  as  it  is;  though  the  ancestor  never 

meant 
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[  ♦eis  ] 


meant  so  to  take  it;  or  intimated  any  purpose  of  retir-        1805. 
ing  from  tlflit  situation^  in  which  he  had  a  right  either 
to  insist  upon  a  good  title,  or  to  refuse  the  estate;  and, 
thoii^h  there  is  no  proof,  that  the  ancestor  would  have 
paid  for  the  estate  with  a  bad  title,  yet  the  heir  can 
insist,  that  the  personal  representative  shall  pay  for  it 
^  out  of  the  assets*    None  of  the  cases  cited  give  any 
colour  for  that.     Green  v.  Smith  (21)  indeed  seems  to 
state  a  doctrine  quite  inconsistent  with  that;  which  is  ac« 
curate  in  Atkyns  as  to  this  point;  for  I  find  it  in  Mr.  Jod^ 
dreWs  notes,  shortly  stated  in  the  same  way:  viz.  that, 
where  the  ancestor  after  the  date  of  the  Will  agrees  for 
a  purchase,  the  heir  would  have  a  right,  if  there  was  a 
good  tide :  otherwise,  if  not :  but  it  would  be  going  far 
to  say,  that,  though  he  cannot  have  the  land,  he  shall 
have  the  money,  to  be  laid  but  in  other  land.    That  is 
the  declaration  of  Lord  Hardwickef  stating  the  distinc- 
tion between  that  proposition  and  this ;  that,  where  a   Contract  for 
man  has  agreed  to  lay  out  money  in  land  generally,  and  purchase,  ge- 
devises  his  real  estate,   before  such  purchase  is  com-  "^^^J  •  by  a 
pleted,  the  money  agreed  to  be  laid  out  will  pass  to  the      . 
devisee ;  for  that  is  not  the  case  of  a  devise  of  real  or  i^fQ^^  ^^  In-, 
personal  estate,  which  the  testator  has;  but  is  a  teatar^i^^^  1^  oqui. 
mentary  declaration,  how  a  real  estate  is  to  be  acquired,  pleted,  the 
Green  v.  Smith  also  in  Mr.  Jocldrelt*8  notes  affirms  the  money  will 
same  proposition.  P**^ 


Then  it  is  said,  there  is  a  difference  between  an  heir 
and  a  devisee ;  and  the  two  cases  cited  upon  that  are. 
The  Earl  of  Coventry  v.  Coventry  {22\  in  Atkyns,  and 
also  in  Lord  Hardmicie's  notes,  and  the  name  of  Co- 
ventry  v.  Cahy;  and  Whittaker  v.  fVhittaker  (23).    As 

far 


<21)lileA.  572.  Savage  r. 
Carroll,  iBaUSf  Beat.2e&. 


(22)  2  Atk.  366. 

(23)  4  Br9.  C.  C.  31. 
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1B05.         far  as   Whittaker  v.    Whittaker   contain^    any   doctria^ 
"^^''^  necessary  to  the  decision,  it  is  a  decision,  which,  taken 

^^  with  the  doctrine  connected  with  and  necessaty  t6  delei^ 

MoNCK*       mine  it,  proves  ho  ihore  than  this:  just  ihe  convtme  of 
ihe  proposition  I  have  stated,  and  equally  pr^vdiEiig  in 
Bj  a  contract  the  case  of  heir  or  devisee.    It  is  ctear  in  both  cases; 
for  a  r^g|4^-i  •that,  if  a  tnan  contracts  for  a  purchase,  and  thevcii^ 
P^-  dor  has  a  good  title,  by  force  of  the  contract  in  Eqiuty 

^^^T  "l.^^  ^*  becomes  Ws  real  estate ;  and,  therefore,  if  he  dies 
od  titl  *  without  a  Win,  it  descends  upon  his  heir,  if  with  A 
eqaitv  it  is  the  ^'^^»  ^^®  WiU  contdning  words  to  pass  it,  his  de- 
real  estate  of  "^i^^^  will  take;  and  ieither  has  a  right  to  call  for  aa 
the  purchaser;  application  of  the  personal  estate  to  the  payment  of  die 
and  will  pass  money.  In  Whittaker  v.  Whittaker  from  the  moment 
by  his  Will ;  of  the  contract,  subject  only  to  a  quesfiop,  which  it 
or  descend ;      ^^g  admitted  did  not  exist  there,  for  the  vendor  ccmld 

,  *     make  a  title  unquestionably/  Whittaker  was   owner  of 
visee  or  heir  ^ 

mav  call  for  *^®  estate  in  Equity ;  and  Sir  Robert  Mackreth  of  die 
application  of  P^^ce.  One  pomt,  mdependent  of  any  question  about 
the  personal  title,  was,  whether  the  vendor  had  not  a  right  either 
estate  in  pay-  to  have  the  contract  executed  in  a  reasomible  time,  ot 
w«nt-  to  be  delivered  from  the  obligation.    In  the  life  of  WUt- 

taker  there  was  no  controversy  between  them :  hot  it 
was  "understood  during  his  life,  that  by  force  of  the  con- 
tract both  were  bound.  Whittaker  at  his  death  was  in 
Equity  the  owner  of  the  estate,  and  therefore  there 
was  no  difference  upon  the  question  in  such  circum- 
stances, as  affecting  an  heir  or  a  devisee*  Whittaker 
had  been  engaged  in  a  considerable  trade ;  and  his  per- 
sonal estate  was  under  circumstances  so  complicated, 
that  the  purchase-money  could  not  be  collected.  There- 
fore foi^r  br  five  years  after  his  death,  tSl  whfeh  time 
Sir  Robert  Mackreth  admitted  that  Whittaker  was  to  be 
considered  owner,  a  bill  was  filed  by  Sir  Robert  Mac- 
kreth, to  have  the  contract  executed,   or  delivered  up. 

Lord 
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Lord  Kenyan  decided,  and  was  right  in  decidingy  that 
the  contract  should  be  delivered  iip;  but  upon  piin* 
ciples,  kaying  undisturbed  any  question,  that  could  arise 
betw^n  the  real  and  personal  representatives;  and 
there  ip  no  doubt,  that,  if  the  real  representative  could 
then  have  said,  ne  was  ready  out  of  his  omi  pocket  pp 
pay,  the  Court  would  have  decreed  him  the  estate; 
^  and  have  given  him  an  Equity  afterwards  to  call  upon 
the  personal  estate  to  reimburse  him;  and  it  is  quite 
clear,  that,  if  the  real  representative  had  been  an  heiv 
instead  of  a  devisee,  the  question  would  have  been  just 
the  same;  for,  the  tide  being  good  at  the  death  of 
WkittakeTf  and  no  question  between  the  parties  to  die 
contract  during  his  life,  the  real  estate  in  E^quity  would 
have  descended  upcm  the  heir;  and  tiiere  was  a  clear 
right  in  the  party  to  leave  the  estate  to  descend,  as  h^ 
thought  proper. 


1805. 


Brooms 

V. 
MONCK. 


[  *615  1 


It  is  true,  there  are  many  passages  in  the  report  of 
tiiat  case,  going  much  farther,  and  a  .considerable 
length  to  establish  this;  that  the  case  of  a  devisee  is 
to  'be  distinguished  from  that  of  an  heir;  and  that  in 
the  case  of  a  devisee  it  is  to  be  understood,  that, 
the  vendee  having  the  estate  at  the  time  of  the  devise 
in  the  sense,  in  which  he  has  it  in  Equity,  though  it 
fails,  because  ultimately  he  cannot  have  it,  yet  sudi  a 
devise  is  to  be  understood  as  a  direction,  not  only 
IfaAt  the  devisee  shall  take,  but  that,  if  he  cannot, 
the  executors  shall  purchase  another  estate  for  that 
devisee*  This  doctrine  is  very  important,  and  some- 
what new:  but,  when  Lord  Ahanley  is  represented 
to  state  it  to  that,  length,  it  becomes  me  to  doubt, 
whether  the  inclination  I  feel  to  the  contrary  opi* 
nion  is  well  founded.  If  the  doctme  is;  as  it  ap- 
pears stated,  all  this  follows ;  that,  if  the  testator, 
instead   of  this  codicfl,  had  simply  re|mblished  the  Will, 

which 
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which  would  sfeak  from  .that  timei  .then  in  the  con- 
struction  of  this  Court  the  devise  of  all  hk  fireehoU, 
copyhold,  and  leasehold,  estates,  would  go  to  thb  ex- 
tent ;  that  it  would  be  a  devise,  not  only  of  all  the 
legal  estates  he  had  at  the  date  of  the  Will^  and  of  the 
equitable  estate  under  the  contraot  in*  these  very  lands, 
but  that  those  words  must  have  been  construed  exactly 
^  as  if  hehad.said,  he  gave  all  his  fireehold,  copyhold, 
and  leasehold,  estates ;  meaning  those,  of  which  he  was 
then  seised  in  Law,  and  this  estate,  of  whiqh  he  con- 
ceived himself  seised  in  Equity ;  and  also,  if  he  should 
be  mistaken  in  that,  if  diat  equitable  estate  cannot  be 
conveyed,'  meaning,  under  those  general  words,  that 
his  executors  should  out  of  his  personal  estate  buy 
some  other  estate  for  the  benefit  of  those,  to  whom  be 
had  given  his  freehold  estate.  That  is  a  very  ftroD^ 
proposition. 


It  is  said,  that  proposition  is  made  out  by  GwetUry 
Vf  Caret/.  The  facts  are  very  fairly  stated  in  Aikynt. 
liord  Hardwicke  has  not  entered  in  his  note-book  tbe 
principle  of  his  decree ;  but  only,  that  he  decreed  for  tbe 
Plaiptiff,  But  in  Mr.  JoddreWs  note  the  judgment  is  pro- 
bably better  given  than  in  Atkyns  (24). 


Election  upon 
a  Will,  dispos- 
ing of  the  es- 
tate of  an- 
other,  and 
giving  an  es- 
tate to  him; 
upon  an  im- 
plied   condi- 
tion, that  he 
shall  permit 
the  Will  to 
take  eflTect. 


The  cases  of  Election,  referred  to  in  that  case^ 
Noys  V.  MarddufU (25),  and  StreatfieUty.  Streatfield{26), 
prov^  nothing  mpre  than  this,  familiar  doctrine;  that  if 

I  give 


(24)  The  Lord  Chancellor 
here  read  the  note  of  the  ar- 
gaments  in  that  ease  from 
Lord  Hardwicke*%  note-book, 
and  of  the  judgment  from 
Mr.  Joddrelh  note. 

(1J6)  2  Vem.  68i. 


(M)  For.  176,  For  other 
references  upon  the  doetrint 
of  Election  see  the  note,  ante. 
Vol.  IX,  5dd:  Bbtni  v.  Cli^ 
tkerowt  ante,  589,  and  ths 
notes.  Vol.  I,  523, 7. 
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I  fffe  an  estate  belonging  to  A,  which  I  have  no  power 
to  give  without  his  concurrence,  and  give  any  estate  to 
At  it  shall  be  understood  to  be  giyen  upon  condition, 
that  he  shall  permit  my  Will  to  take  effect  as  to  the 
other.    If|  therefore,  Coventry  v.  Carey  contained  a  case 
of  election,   the  application  of  those  cases  is  correct: 
but^  whether  they  were  correctly  applied,  depends  alto* 
gether  upon  this;  whether  the  testator  had  expressed 
his  intention  in  such  a  manner  as  to  raise  a  case  of  dec- 
^tion;  for,  if  he  had  called  upon  the  person,  who  was 
his  heir  at  his  death,  to  convey  any  thing,  that  belonged 
to  that  heir  in  that  character,  he  could  call  upon  him 
to  convey  nothing  but  duit,  which  was  the  testator's ; 
and  therefore,  if  there  was  any  expression  in  that  Will, 
affecting  property  in  the  hands  of  the  heir,  which  was 
the  testator's,  it  would  pass  by  the  intention  declared, 
not  by  election.    So,  if  this  codicil  calls  upon  the  resi- 
duary legatees  of  the  personal  estate  to  give  up  some- 
thing, that  without  ^eir  concurrence  he  could  not  give 
to  the  devisees  of  the  freehold  estate,  their  own  pro- 
perty, and  they  withheld  it,  this  Court  would  compensate 
out  of  that  personal  estate,  so  given,  the  devisees.    But 
the  question  here,  and  in  WhUtakerr.  Whittaker {9^)^ 
is,  what  room  there  was  fi>r  the  application  of  that  doc- 
trine ;  for  the  only  question  is  as  to  ihe  intention  by 
the  codicil  to  s&y,  he  gives  to  the  devisee  of  the  free- 
hold estate  by  the  Will  the  estate  purchased  under  the 
contract,  if  it  should  become  his,  or  to  say,  what  he  might 
without  raising  a  case  of  election,  being  only  the  ex- 
pression of  his  own  intention,  as  to  the  manner  of  dis- 
posing of  his  own  personal  property,  which  he  had  fiill 
power  to  dispose  of,  that  he  not  only  gave  the  estate^ 
if  it  was  hs9,  but,  if  it  should  turn  out  not  to  be  his, 
(desires  the  residuary  legatees  to  lay  out  such  a  sum  of 
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1S0&.  money  in  the  purdbaae.  of  janjr  <ydKr> freehold  estate  the 
devisee  should  choose  to  take.  If  in  Covetdryw.  Carey 
it  w^  determined,  that  the  mteMiote  was  -to  gbre'  the 
manor  of  Twigmore  to  those,*who  would  have  taken  the 
other  estate,  the  purpose  of  an  exdiange  bekig  per- 
fectly clearj^  if  upon  the  whole  WiQ,  attending  to  the 
cirCiunstance,  that  itwatf  a  provision  fmr  children,  that 
ihtention  appeared,  to  give  Twigmore  as: a  consideration 
for  the  purehase  of  a  real  estate,  even  named,  bat;  where 
♦nothing  was  sdd  ahout  title,  that  case  was  righdyde- 
dded. '  Bat  that  is  not  fhe  case  of  a  person;  devising,  as 
here :  viz.  an  individual  at  the  moment  of  devising  having 
a  specific  real  estate  to  dispose  of; 'having  byfaialiVil 
given  all'  his  real  estate  in  one  course,  and  Us  personsl 
estate,  to  be  laid  out  in  landj;  in  a  difierent  course; 
and  having  betweien  his  Will  and  Codicil  entered  h^ 
this  contract  for  the  purchase  of  an  estate  Ibid  agreed 
to  have  it,  if  a  good  title  bould  be  made ;  aitd  the  ques- 
tion arising  as  to  his  intention  by  thd  eodicil,  tetetiibg 
to  the  contract,  directing  execution,  &c.  if  a  good  title 
could  be  made;  and  if  it  cannot,  the  question  is,  whe- 
ther  in  that  event,  as  well  as  dto  other,'  the  persond 
bounty  to  the  re^duary  legatees  should  be  cut  down  to 
the  amount  of  the  purchase-money.  If  not,  it  is  im- 
Beqaest,  to  be  possible  to  sustain  the  daim  of  the  devisees.  Where 
hid  oat. in  there  vA  a  general  direction  to  lay  out* money  in  land, 
land,  pointing  ^j^  teatator  takes  it  for  granted,  land  can  be  procured. 
MUti-  'f  th *t  ^  *  particular  estate  is  pomted  out,  he  CKmoeives  a  title 

can  be  made.  Up6n  the  poihl^  whether  that  Ceuling,  it 
may  be  laid  out  in  other  lands,  after  a  difference  of  opi- 
nion between  Lord  ITkurlow  and  Lord  RosHjfn,  it  is  es- 
tabUshed,  that  it  may;  that  the  particular  estate  pointed 
out,  is  only  the  mode  directed  for  executing  the  primary 
intention  for  a  purchase. 


&ib,  it  may 
be  laid  oat  in 
other  land: 
the  particalur 
direction  be- 
ing only  the 
mode  of  exe- 


cnting  the  pri- 
mary intention,  for  a  purchase. 
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The  doctrine  therefore  is  only  this ;  that  he  directs 
what  he  believes  capable  of  being  done  in  all  events^ 
though  not  in  the  precise  mode ;  and  the  Court  follows 
that  up;  holding,  that  being  directed  to  be  done,  it 
shall  be  considered  us  done.  But  it  is  quite  a  different 
pointy  whether,  if  I  have  a  contract  for  a  particular 
estate,  and  direct,  if  it  becomes  mine,  it  shall  go  in  a 
certam  course,  if  it  never  becomes  mine,  yet  money,  to 
be  laid  out  in  another  estate,  is  to  go  in  that  direction. 
Suppose,  I  have  an  estate,  and  wish  to  buy  a  small 
^estate  in  the  neighbourhood  with  a  house;  and  contract 
for  that  estate ;  meaning  it  for  my  eldest  son ;  and  sup- 
posing, no  title  can  be  made ;  it  may  be  the  most  distant 
thing  from  my  purpose  to  take  away  that  value  from  my 
other  children  fos  the  eldest  son,  if  that  particular  ob- 
ject cannot  be  obtained.  Upon  what  ground  is  it  to  be 
inferred,  that,  if  I  cannot  succeed  in  that  object,  I  also 
mean  any  other  estate  to  be  purchased;  not,  which  I 
had  an  inclination  to  buy,  but,  which  my  heir  at  law 
may,  contrary  to  my  intended  disposition  between  him 
and  the  rest  of  my  family,  choose.  The  situation  of 
the  parties  also  is  altered ;  for  the  vendor  might  be  a 
debtor  by  specialty  in  respect  of  the  contract  ,  Instead 
of  that,  the  codicil  only  directing  execution  of  the 
contract,  the  testator  being  under  circumstances,  upon 
which  he  might  withdraw  from  the  contracts  as  it  could 
not  be  executed,  yet  after  his  death,  to  make  good  the 
question  between  the  heir  or  devisee  and  the  personal 
representative,  a  construction  is  made,  changing  the 
vendor's  situation,  as  a  debtor  by  specialty;  and  con- 
sidering the  testator  as  out  of  mere  bounty  acquiring 
another  estate;  which  he  never  thought  of;  and  would 
not  have  so  devised.  His  object  might  have  been  to 
buy  that  estate,  as  contiguous;  or  for  other  reasons, 
which  might  demonstrate  his  purpose  to  have  that  es- 
tate only.     It  is  very  diflScult  to  maintain  the  doctrine  in 
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Wiittaker  y.  Whitiaier  (28)y  which  went   beyond  what 
was  nece88«ry  for  the  decision. 

My  opinion,  therefore,  as  this  is  a  new  case,  and 
not  falling  in  with  that  doctrine,  or  some  of  the  pas- 
sages I  have  now  referred  to,  is  given  with  great  doubt 
and  deference;  and  therefore  if  you  are  disuitisfied, 
you  may  have  it  argued  again.  But,  I  think,  it  is  car- 
drying  die  doctrine  upon  equities,  supposed  to  be  founded 
in  the  intention,  much  farther  than  a  legitimate  con- 
struction of  this  codicil  authorizes,  to  say,  if  this  estate 
cannot  be  bought,  it  amounts  to  a  direction  to  buy  some 
other  estate. 


Upon  the  second  question,  my  opinion  is  the  same  as 
I  expressed  before;  that,  if  I  am  right  in  placing  the 
devisee  in  the  situation  of  the  heir,  he  cannot  say,  h^ 
win  take  an  estate  the  anitestor  would  not  be  obliged 
to  take ;  and,  if  the  objection  amounts  to  more  than 
that,  which  would  enable  the  vendor  to  say,  the  vendee 
shall  take  compensation,  if  it  goes  farther,  to  entitle 
the  vendee  to  refuse,  that  must  decide  the  condition  as 
to  this  point  between  his  real  and  personal  representa- 
tives immediately  after  his  death.  Therefore,  if  no  title 
can  be  made,  the  devisees  are  not  entitled  to  take  this 
estate  without  a  good  title,  or  to  have  another  estate 
bought  for  them. 


AprU  Bik. 


The  cause  was  re-argued  on  the  part  of  the  Plaintiff. 
The  Counsel  for  the  Defendant  declined  speaking  to  it 
again. 


«      l«k'    \4 
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Ithe  Lord  Chancellor. 
This  case  is  new  in  specie^  of  great  imp<Hrtaiice  and 
difficulty.  Therefore,  I  wished  it  to  be  spoken  to 
again.  I  cannot  get  over  this  difficulty.  If  a  contract 
is  entered  into,  for  the  purchase  of  an  estate,  under 
hand  and  seal,  that  estate  by  force  of  the  contract  be- 
comes the  estate  of  the  purchaser;  and  will  go  to  his 
heir;  who  will  take  it  free  from  all  debts  by  simple- 
contract.  The  vendor  is  a  creditor  by  specialty;  and, 
if  the  whole  personal  estate  would  be  just  sufficient  to 
*pay  for  the  estate,  which  was  the  substance  of  the 
contract,  the  heir  would  take  the  estate ;  and  the  cre- 
tors  by  simple  contract  would  be  dbappointed;  for 
there  would  be  a  contract  by  covenant  under  hand  and 
seal;  with  which  the  executor  could  be  charged  at 
law.  But,  how  would  it  be,  if  the  proposed  vendor 
could  not  maintain  an  action;  the  title  being  de« 
fective  ?  If  he  could  not  recover  the  money  at  law, 
will  this  Court  hold,  that,  as  such  contract  was  entered 
into,  and  the  benefit  of  it  devised,  that  shall  be  consi- 
dered a  devise,  not  only  of  the  land,  so  contracted 
for,  but  a  devise  of  any  land,  that  can  be  piu-chased 
with  that  money;  and,  if  so,  will  the  Court  give  that 
effect  to  the  contract  and  the  Will,  that  will  prejudice 
simple-contract  creditors?  If  that  is  not  the  effect  as  to 
simple-contract  creditors,  upon  what  principle  can  it  be 
said,  that  this  is  the  doctrine,  if  there  are  simple-con- 
tract creditors,  and  not,  if  there  are  no  such  creditors? 
In  the  cases  cited  there  was  no  doubt,  if  the  title  had 
been  good,  the  estate  would  have  descended  upon  the 
heir  against  simple-contract  creditors:  but  it  was  held^ 
that,  if  the  title  was  not  good,  the  heir  could  not  in- 
sist upon  any  thing ;  and  the  consequence  is,  that,  the 
title  being  bad,  the  simple  contract  creditors  might 
have  been  paid  out  of  th6  purchase-money,  that  in  the 
case  of  a  good  title  would  have  been  laid  out  in  land. 

It 
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1806.  It  18  very  difficult  to  say,  there  is  a  diff^npnce  between 
the  heir  and  devisee,  where  the  tide  of  simple  con- 
tract creditors  comes  in  question ;  and,  if  pot,  the  cas^ 
HoNCK.  must  be  pursued  to  the  consequence:  viz.  that  this  h 
the  doctrine  of  the  Court,  if  there  are  simple  contract 
creditors ;  and  is  not  the  doctrine,  if  there  are  none*  I 
cannot  alter  the  opinion  I  have  expressed. 


Broom£ 


L622] 
^^^-    ,  WARREN,  Ex  parte. 

Where  no  one  T7PON  this  petition,  in  lunacy  it  was  stated^  tliat  do 
could  be  pro-  ^^^^  could  be  procured  to  act  as  Committee,  and  it 

cor      o  ac  as  ^^^  proposed,  that  a  Receiver  should  be  appointed,  with 

aLnnatic,  a""    *  salary. 

Receiver  was 

appointed,  The  Attorney-General  objected,  that  the  personal  pro- 

with  a  salary ;  perty  would  not  be  secure ;  observing  upon  the  different 
but  to  be  con-  nature  of  the  securities  given  by  the  Receiver,  and  by 
sidered,  and  a  Committee ;  that,  though  property  in  the  funds  could 
?!^^-.!?!!!^        be  brought  into  Court,  other  personal  property  could 

not;  and  that,  if  in  these  cases  a  Receiver  is  appointed, 
with  a  salary,  it  will  be  difficult  to  procure  Commit- 
tees. 

The  Lord  Chancellor,  expressing  reluctance  to  do 
this,  on  account  of  the  different  nature  of  the  security, 
it  was  said  by  Mr.  Richards,  in  support  of  the  petition, 
that  the  property  consisted  only  of  real  estate  and  trust 
funds,  vested  in  trustees ;  the  rents  and  interest  of  which 
might  be  received  without  vesting  the  funds  in  the  Re- 
ceiver; to  which  the  person  proposed  had  some  parti- 
cular 


as  Committee. 
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cular   objection.     It  was  therefore  proposed,  that  the  1B05. 

person  to  be  appointed  Receiver,  should  have  a  salary,  «r'^"*' 

but  should  be  considered  as  Committee;  and  give  secu-  ^r         * 
rity  as  such* 

The  Lord  Chancellor  said,  if  he  gave  such  secu- 
rity, as  is  satisfactory  to  the  Attomey-Oeneral^  as  a 
Committee  does,  it  was  not  material  whether  he  is  called 
Committee  or  Receiver;  and  made  the  Order  accord- 
ingly (29). 

(29)  Ex  parte  RadcUffe,  1  Jac.  ^  Walk.  G30. 
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5.  Part-owners  of  a  ship  oaonot  set  off 
their  proportions  of  a  debt  to  the 
bankrupt  on  that  account  against  the 
debts  due  by  the  bankrupt  to  them 
severally.    Ex  parte  Christie,       105 

G.  Remedy  of  a  bankrupt  against  com- 
mitment by  the  Commissioners  by 
writ  of  Habeas  Corpus ;  not  by  peti- 
tion. 

The  regularity  of  the  commitment 
was  questionable.  Ex  parte  Tomkin- 
son,  106 

7.  A  joint  and  separate  creditor  must 
elect  against  which  estate  to  go  in 
the  first  instance  ;  and  electing  to  go 
against  the  joint  estate  he  has  no 
preference  to  the  other  joint  credi- 
tors upon  the  surplus  of  the  separate 
estate  beyond  the  separate  debts. 
Ex  pai^e  Bevam,  107 

0.  Under  the  bankruptcy  of  an  exe- 
cutor and  trustee,  directed  by  the 
Will  to  carry  on  a  trade,  and  a  li- 
mited sum  to  be  paid  to  bim  by  the 
trustees  for  that  purpose,  the  general 
assets  beyond  that  fund  not  liable. 
Ex  parte  Garland.  110 

9*  Order  to  enlarge  the  time  for  a 
bankrupt's  surrender  can  be  obtain- 
ed only  on  the  application  of  the 
bankrupt  himself  by  affidarit,  or  the 
aisigneea. 
■Olio   iniUnoet   to   fto  contrary 
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under    very  special  circumstancef. 
Fuller's  Case.  Poge  183 

10.  A  commission  of  bankruptcy  can- 
not be  resealed,  even  to  correct  a 
mere  clerical  error,  after  any  dealing 
upon  it;  as  if  it  has  been  opened. 
Fisher's  Case.  1»0 

11.  Goods  sold  to  be  paid  for  by  biUs 
at  three  months. 

The  drawers  and  acceptors  be- 
coming bankrupt,  before  the  bills 
were  due,  the  vendors,  having  re- 
ceived dividends  nnder  their  com- 
missions, entitled  to  prove  under  a 
commission  against  the  vendees,  who 
had  not  indorsed  the  bills,  the  de- 
ficiency, as  a  debt:  till  that  shall 
be  ascertained,  a  claim  and  divi- 
dends reserved  for  the. whole*  Ex 
parte  Blackbume.  204 

12.  Alteration  in  a  commission  of 
bankruptcy  upon  mistake  permitted, 
before  it  has  been  opened  and  acted 
npon :  not  afterwards.  Burrow/* 
Case.  286 

13.  Agreement  on  marriage  by  the 
husband  as  speedily  as  may  be  to 
settle  40/.  a-year  opon  bis  wife,  to 
be  paid  from  bis  deoease:  a  sum  of 
money  to  be  invested  in  stock  for  the 
purpose  of  raising  that  asnnal  sum : 
the  dividends  for  the  bosband  for 
life:  the  capital  for  the  issue,  dec. 
Under  the  bosband's  bankruptcy 
proof  allowed  by  the  wife  and  chil- 
dren for  800/.;  amounting  to  a  co- 
venant to  pay  that  sum  upon  the 
marriage;  and  upon  the  principle 
of  arrears  of  an  annuity  due  before 
the  bankruptcy.    Ex  parte  Granger. 

349 

14.  Bankrupt's  certificate  void,  if  ob- 
tained by  money,  though  without 
hisprivity.     Ex  parte  Buii.        859 

16.  Whether. affidavits  to  stay  a  bank- 
rupt's certificate,  filed,  after  the  pe- 
tition presented  9  must  be  confined 
to  replying  to  new  matter  introduced 
by  the  bankrupt^  Qumre.  Ex  parte 
Butt.  359 

16.  The  soUcitdr-  to  a  commission  of 
bankruptcy  cannot  purchase  under  it 
either,  for  himself  or  another.  Ex 
pane  Benmtt.  381 

Rfl2 
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17.  A  Commissioner  of  Bankruptcy 
cannot  purchase  under  the  Commis- 
8h>n  either  for  himself  or  another. 
Ex  parte  Bennett.  Page  38 1 

18.  The  rule  against  purchases  of  trust 
property  by  the  trustee  applies  with 
more  force    to   assignees  in  bank- 

'         toptcy.  395 

.19.  Ground  of  reducing  in  the  first  in- 
stance the  proof  in  bankruptcy  in 
cases  of  mortgage  and  deposit  of 
securities.  As  to  the  effect  of  in- 
dorsement to  secure  a  debt  to  a 
greater  amount,  qtusre. 

Distinction  as  to  accommodation 
paper :  the  proof  not  to  be  expung- 
ed ;  but  to  be  held  for  the  benefit  of 
the  person  paying  in  nature  of  a 
surety.  418 

See  Anmnhf^  2.  Baron  and  Ftme, 
0.  Bond\  2.  Partner,  Princi- 
pal and  Snrety,  2, 3. 

BANK  STOCK.— See  Stock,  2, 3. 

BAKON  AND  FEME. 

1.  Application  by  a  husband  for  the  in- 
terest of  his  wife's  money  in  Court 
refused  on  her  affidavit  of  ill  treat- 
ment. 56 

2.  Right  of  children  to  a  provision  out 
of  the  property  of  their  mother, 
under  a  decree,  directing  a  settle- 
ment by  the  husband  on  her  and  her 
children ;  notwithstanding  her  death 
before  the  report. 

Demurrer  to  the  bill  of  the  chil- 
dren was  OTer-ruled.  Murray  v. 
Lord  EHbamk.  84 

3.  F6me  covert  may  waive  her  equity 
for  a  settlement  out  of  her  own  pro- 
perty, eren  after  the  order,  at  any 
time  before  its  completion.  88 

4.  Husband,  where  he  can,  may  lay 
bold  of  wife's  property;  and  this 
Court  will  not  interfere.  90 

6.  Previously  to  a  bill  a  trustee  for  a 

f^me  covert  may  pay  her  personal 

oroperty  or  tbe  rents  and  pro6ts  of 

tier  real  estate  to  her  husband  :  not 

after  a  bill  filed.  90 

6.  Notwithstanding  an  order  for  a 
proposal  for  a  settlement,  under  the 
equity  of  a  married  woman,  by  the 
death  of  either,  while  resting  in  pro- 
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posal,  the  right  by  sorvivorsbip  ai 
between  the  husband  and  wife,  is 
not  affected.  Pagedi 

7.  Decree  for  the  arrears  and  growing 
payments  upon  a  bond  for  an  an- 
nuity upon  separation  between  hus- 
band and  wife,  the  trustee  refusing 
to  enforce  the  bond  without  an  in- 
demnity. An  appropriation  to  an- 
swer the  growing  payments  was  re- 
fused,    dooke  V.  Wiggins.  191 

8.  Money  settled  to  the  separate  use 
of  the  wife,  and  in  the  event  of  no 
children  to  her  absolutely,  surviving 
the  husband ;  with  power  to  tbe 
trustees  with  her  consent  to  invest 
it  in  land. 

No  lien  upon  estates,  purchased 
by  the  husband,  baring  obtained  tbe 
money  from  the  trustee :  the  cir- 
cumstances not  raising  the  presump- 
tion, as  if  he  had  been  under  ao  en- 
gagement to  purchase,  that  his  par- 
chases  were  in  porsuance  of  that 
engagement ;  and  upon  the  evidence 
the  fact  of  the  application  of  tbe 
trust  fund,  or,  the  inability  of  tbe 
husband  by  other  means,  not  being 
made  out. 

Not  a  specialty  debt  from  tbe 
husband  by  the  effect  of  bis  cove- 
nant not  to  obstruct  the  appointment 
of  the  wife  under  a  power.  Leutk 
V.  Lench.  611 

9.  Settlement  by  husband  in  conside- 
ration of  tbe  portion  or  fortune, 
which  he  would  have  or  receive  upoa 
his  marriage,  limited  to  the  portion 
received  upon  the  marriage ;  not  ex- 
tending to  make  him  a  purdiaser  of 
future  accessions;  udess  that  in- 
tention is  clear. 

The  wife,  therefore,  entitled  to  an 
additional  provision  out  of  a  subse- 
quent interest,  arising  to  her,  as 
next  of  kin ;  which  eanitj  was  ad- 
ministered upon  her  bul  against  tbe 
assignees  under  the  bauikroptcy  of 
her  husband ;  and  the  adminhtrator 
cannot  set  off  a  debt  from  the  hus- 
band to  the  intestate's  eatate.  Can 
V.  Taglor.  574 

10.  As  to  the  right  of  the  hnsband  to 
sue  in  his  own  name  for  the  legal 
eho9€  in  action  of  his  wife»  Qa,    678 
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il.  No  jurisdiction  in  eqaity  by  tbe 
consent  of  a  married  woman  upon 
examination  to  transfer  to  her  hus- 
band personal  property,  settled  in 
trust  for  her,  surviving  her  husband, 
absolutely.  Richard*  v.  Chambers: 
tsieaman  t.  DuiiL  Page  580 

See  Answer,  2.  Bankrupt,  13. 
Fraudulent  Conveyance,  Pa^ 
rent  and  Child.    Purchase,  1. 

BILL. 

See  Bankrupt,    19.     Creditor    and 
Debtor.  Principal  and  Surety,  2, 3. 

BILL  OF  REVIVOR.— See  CoUs,  3. 

BOND. 

1.  Where  a  man  executes  a  bond, 
meaning  it  to  be  the  joint  bond  of 
himself  and  another,  who  does  not 
execute,  it  is  the  several  bond  of  the 
former:  but  he  may  have  it  deliver- 
ed up ;  as  contrary  to  the  intention. 

225 

2.  Mistake  by  making  a  hond  joint 
only,  instead  of  joint  and  several, 
rectiGed  in  e€|Hky  and  bankruptcy. 

227 
See  Principal  and  Surety,  1, 3. 

BREACH  OF  COVENANT. 

See  JLandlord  and  Tenant,  3. 

C. 

CANAL. — ^See  Injunction. 

CAPITA.— See  Distribution, 

CERTIFICATE  of  BANKRUPT. 
See  Bankrupt,  13, 14. 

CERTIFICATE  of  MASTER  or  SIX 
CLERK.— See  Practice,  10. 

CHARGE. 

I.  Power  by  marriage  settlement  to 
the  husband  to  charge  not  confined 
to  the  immediately  preceding  limita- 
tion of  the  reversion  to  him ;  but  held 
to  over-reach  all  the  prior  limitations. 
Stackhouse  v.  Bamston.  453 

%  Construction  of  a  charge  by. Will, 
if  the  reversion  should  never  fall  to 
the  testator:  vis.  if  it  should  nut 
come  to  him  personally,  in  his  life  : 
^e  cbar)B;o  therefore  effectual;  though 
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the    reversion    came    to   his    heir. 
Stackhouse  v.  Bamston.     Page  453 

3.  Equitable  charge  on  real  estate  not 
barred  by  lapse  of  time  without  de- 
mand, though  considerable;  and 
though  at  length  brought  forward 
under  circumstaaces  not  favourable ; 
yet  not  equivalent  to,  or  affording 
a  presumption  of)  a  releaae.  Ac- 
count of  the  interest  against  a  te- 
nant for  life;  Hot  limited  to  six  years. 
Stackhouse  v.  Bamston.  *  453 

4.  Whether  a  charge  by  Will  for  pay- 
ment of  debts  revives  a  debt,  barred 
by  the  Statute  of  Lunitations,  <2ic. 
^aekkouse  V.  Bamsimu  453 

CHARITY. 
1.  Bequest  of  the  residue  ofpersonal 
estate  for  the  use  of  the  Wek^  Cir- 
culating Charity  Schools,  as  long 
as  they  should  continue,  and  the  in- 
crease and  improvement  of  Christian 
knowledge  and  promotinff  religion, 
and  to  purchase  Bibles  and  other  re- 
ligious books,  pamphlets,  and  tracts, 
us  the  trustees  should  think  fit,  to 
go  to  the  same  usea  with  those  al- 
ready bought,  and  to  be  kept  in  a 
house,  devised  for  that  purpose. 

The  devise  of  the  house  void: 
the  personal  bequest  sustained^  as  a 
general  charitable  purpose  of  pro- 
moting Christian  knowledge;  to  be 
executed,  regard  being  had«  as  far 
as  reasonably  may  be,  to  the  parti- 
cular Charity  pointed  out;  with 
checks,  making  it  consistent  with  the 
establishments  of  the  countrv,  vis. 
as  to  unlicensed  schools,  itinerant 
preachers,  &o.  Attomey^Oekeral  v. 
Stepney.  22 

5.  Money  secured  by  assignment  of 
the  poor  rates  and  county  rates,  is 
Within  the  Stat.  9  6eo.  II,  c.  30; 
and  therefore  cannot  pl^s  under  a 
bequest  to  a  Charity.  Finch  v. 
Squire.  4X 

3.  Ante,  Vol.  IX,  399. 

Bequest,  in  trust  for  such  objects 
of  benevolence  and  liberality  as  the 
trustee  in  his  own  discretion  shall 
most  approve,  cannot  be  supported 
as  a  charitablo  legacy  ;  and  hs  there* 
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fore  a  trust  for  the  next    of  kio. 
Morice  y.  The  Bishop  of  Durham, 

Page  522 

4.  A  Charity,  bad  in  part,  most  fail 
as  to  the  whole ;  if  every  part  is 
connected ;  as  a  bequest  to  educate 
children,  the  first  part  of  the '  plan 
being  to  build  a  school.  5;U 

5.  Where  the  principal  part  of  a  Cha- 
rity fails,  the  whole  fails;  though 
part  would  have  been  good,  if  un- 
connected; as  a  bequest  to  an  infir- 
mary,  or  a  achool,  connected  with 
a  purpose  of  building  it.  538 

6.  The  Court  has  never  executed  a 
ch^iritable  purpose,  .unless  described 
by  the  Will,  or  the  property  devoted 
to  Charity  in  general. 

In  the  latter  case  the  application, 
either  by  the  trustees,  or  the  Crown, 
must  be  to  purposes  expressed  in  the 
Stat  34  Bliz,  c.  4,  or  analogous  to 
those.  540 

7.  A  lease  for  ninety-nine  years  of  a 
charity  estate,  a  farm,  as  a  hus- 
bandry lease,  cannot  stand,  without 
proof  of  a  consideration,  shewing, 
that  it  is  fair  and  reasonable,  and 
for  the  benefit  of  the  Charity. 

Under tfie  circumstances,  long  pos- 
session permitted  9  and  the  Defen- 
diant  beine  the  personal  representa- 
tive, such  lease  was  set  aside,  with- 
out costs,  and  without  imposing  an 
additional  rent,  previous  to  the  bill; 
but  future  cases  will  not  be  so  treat- 
ed.   Attomey-Gena-al  v,  Owen,    555 

CHATTEL. 

1.  Injunction  upon  the  jurisdiction  to 
protect  the  enjoyment  of  a  specific 
chattel,  not  properly  the  subject  of 
compensation  by  damages.  Lady 
Ai-undcU  V.  Phipps.  139 

%  Jurisdiction  for  specific  delivery  of 
a  chattel,  the  value  of  which  is  not 
to  be  estimated  by  damages.        163 

CHILD. 

See  Baron  and  Feme,  2.  Grand- 
child. Infant.  Maintenance^  Pa- 
rent. 

CHOSE  IN  ACTION. 

See  Baron  and  fime^  10.. 


CLIENT  AND  ATTORNEY. 

See  Mortgage. 

COMMISSION  OF  BANKRUPT. 
See  Bankrupt^  17. 

COMMITMENT. 

Discharge  from  a  commitment  for  t 
supposed  contempt  in  bankruptjcj; 
which  failed,  with  the  proceeding, 
on  which  it  was  founded. 

Subsequent  detainers  sland ;  ac- 
cording to  the  practice  at  law*  Ei 
parte  Dumhell.  Poge  328 

COMPENSATION. 
See  Agreement p  10. 

CONSENT  TO  MARRIAGE. 
See  Marriage,  1,  2.   Portion. 

CONSIDERATION. 

1.  Relief  in  equity  upon  inadeqaacj 
of  consideration,  so  extreme,  as  to 
satisfy  the  Court,  that  tliere  must 
have  been  imposition  or  oppression. 
Underhill  v.  Horwood.  209 

2.  Whether  the  Court  has  gone  far- 
ther than  to  restrain  .enforcing  a 
security  pro  turpi  causa,  and  has 
taken  the  property  out  of  possession 
of  the  party,  except  aa  to  the  cre- 
ditors, Qucere.,  S(>6 

CONTINGENT  REMAINDER. 

See  Copyhold,  1. 

CONTRACT.— See  Agreement. 

CONVERSION  OF  ESTATE. 

See  Trust,  9. 

COPYHOLD. 

1.  The  estate  of  the  Lord  will  preserre 
contingent  remainders  of  copyhold 
estate.  28:3 

2.  Devise  of  all  copyhold  estates,  in 
general  terms,  unrestrained,  to  a 
child,  passes  all  copyholds,  so^ 
rendered  and  not  surrendered  to 
the  use  of  the  Will.  Blunt  y.  CU- 
therow.  589 

3.  The  point,  that  the  doctrine  of 
election  reaches  the  customary  hfir, 
claiming  a  copyhpl^  estate  for  want 
of  a  surrender,  admitted  at  th«  bar. 
Blunt  V.  Ctitheraw.  589 
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COSTS. 

1.  Costs  of  proving  a  debt  before  the 
Master  under  the  usual  decree  upoa 
a  creditor*s  bill  not  allowed.  Abell 
V.  Screech.  Page  355 

2.  Where  a  question  arises  upon 
the  interest  in  a  tmst  fond,  sepa- 
rated from  the  general  residue,  the 

-  costs  must  come  out  of  the  particular 
fund ;  and  having  been  given  by 
the  decree,  as  specifically  prayed  by 
the  bill,  out  of  the  general  personal 
estate,  the  decree,  though  affirmed 
in  other  respects,  was  corrected  in 
that  particular;  being  considered 
as  relief  prayed ;  and  therefore 
not  within  the  rule  against  appeal- 
ing for  costs  only.  Jenour  v.  Je- 
nour.  562 

3.  No  revivor  for  costs  alone ;  unless 
to  be  paid  out  of  the  estate.        572 

See  Infant  Truttee.  Practice^  7, 8. 

COUNTY  RATES.— See  Chanty,  2. 

COVENANT. 

See  Landlord    and    Tenant^    1,   3. 
*  Satisfaction,  1,  2. 

CREDITOR  AND  DEBTOR. 

Bill  taken  for  an  antecedent  debt, 
without  indorsement,  proving  bad, 
the  antecedent  debt  may  be  resort- 
ed to ;  but  if  the  bill  is  discounted 
without  indorsement,  and  no  ante- 
cedent debt,  it  is  evidence  of  a  pur- 
chase ;  and  there  is  no  demand.  206 
See  Consideration,  2.  Fraudulent 
Conveyance^ 

CROWN.— See  Prize,  1. 

CURACY. 

Purchase  of  the  Impropriate  Rectory 
of  Ckrkenwell  for  the  use  of  the 
parishioners  and  inhabitants.  The 
nomination  of  the  curate. had  been 
by  decree  declared  to  be  in  the 
parishioners  and  inhabitants,  paying 
to  church  and  poor.  The  Lord 
Chancellor  expressed  an  opinion, 
that  assessment  gave  the  right; 
though  actual  payment  had  not 
been  made :  but  an  election  on  that 
principle  was  not  disturbed,  on  the 
ground  of  common  consent;  no  ob- 
jection having  been  made  at  a  gene- 
ral meeting ;  and  the  parish  having 
W  r^presentatif  e  mooting  in  Vestry 


for  this  purpose.    AHomey  Genertd 
V.  Forster.  Page  335 

CURRENCY.— See/ii/ci€«f,  1* 

D. 

DEBTOR.— See  Creditor. 

DECREE. 
A  final  decree,  upon  a  sum  ascer- 
tained, is  equal  to  a  judgment;  but 
a  mere  decree  for  an  aocoont  of  the 
Plaintiff's  demand,  and  of  the  per- 
sonal estate  come  to  the  hands  of 
the  Defendant,  with  a  mere  direc- 
tion for  payment  ont  of  the  result 
of  that  account,  does  not  prevent 
the  executor  paying  a  judgment. 
Perry  v.  PheUps.  84 

DECREE  BY  DEFAULT. 
See  Practice,  2. 

DEED. 

See  Evidence,  4, 5. 

DEMURRER. 
Demurrer,  good  to  the  relief,  is  good 
to  the  discovery  sought  with  a  view 
to  the  relief.  Baker  v.  MeUisK    544 
See  Practice,  1%^^ 

DEPOSIT.— See  Banhmpt,  19. 

DETAINER.— See  CommUmmU. 

DEVISE. 

1 .  Distinction  as  to  the  effect  of  a  par- 
tition upon  a  devi^. 

If  the  conveyance  goes  no  fartlier, 
the  devise  is  not  revoked ;  as  it  is, 
if  he  takes  the  divided .  estate,  with 
a  power  of  appointment.  256 

2.  Ground  of  the  distinction,  as  to 
the  revocation  of  a  devise,  between 
a  partition  merely,  and  with  the 
addition  of  a  power  of  appointment. 

284 

3.  A,  seised  in  fee,  subject  to  a  join- 
ture of  500/.  a-year  to  his  wife,  by 
Will,  duly  executed  to  pass  land, 
gave  to  his  wife  "  200/.  per  annum 
*'  during  her  natural  life  in  addition 
**  to  her  jointure ;"  his  debts  being 
previously  paid  ;  and  to  his  two 
younger  children  6000/.  each ;  and 
appointed  three  persons  **  as  tms- 
"  tees  of  inheritance  for  the  exe« 

cutioo  hereof.''    Whether  any  in- 
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terest  in,  or  power  over,  the  real 
estate  passes  to  the  trustees,  Quitre, 
The  Lord  Chancellor^  Dot  being 
satisGed  with  a  certificate  of  the 
Court  of  Common  Pleas  in  the  ne- 
gative, upon  a  case  directed,  sent  a 
case  to  the  Court  of  Ring^s  Bench ; 
there  being  only  one  instance  of 
sending  a  case  back  to  the  same 
Court  to  be  reviewed.  Trent  v. 
Hanniug.  Page  495 

4.  Devisee,  claiming  the  benefit  of  a 
contract  for  the  purchase  of  an 
estate,  directed  to  go  to  the  uses  of 
the  Will,  the  title  proving  defective, 
has  DO  claim  upon  the  personal 
estate,  either  to  have  the  purchase- 
money,  or  another  estate  purchased, 
or  the  purchase  completed,  notwith- 
atanding  the  defect.  Broome  v. 
Monck.  507 

5.  Estate  contracted  for  after  a  gene- 
ral devise  will  pass  by  a  republica- 
tion; and  must  be  paid  for  out  of 
the  personal  estate.  605 

6.  Every  devise,  whether  particular  or 
general,  is  speciGc ;  as  the  devisor 
must  have  tlie  land  at  tbe  date  of 
the  TVill,  and  continue  to  have  it 
until  his  death.  605 

7.  By  a  general  devise  an  estate,  in 
which  the  devisor  has  acquired  the 
equitable  title,  passes.  605 

8.  Devisee  not  to  be  more  favoured 
than  a  particular  legatee.  608 

0.  Equitable  title,  acquired  after  age-, 
neral  devise,  passes   by  rcpublica- 
Uon.  611 

10.  Devisee  or  heir  entitled  to  the  be- 
neGt  of  a  contract  for  purchase,  and 
to  an  application  of  the  personal 
estate  in  payment,  if  a  title  can  be 
made :  not  otherwise.  611 

11.  Contract  for  a  purchase,  generally : 
by  a  devise  of  the  real  estate,  before 
the  purchase  is  completed,  the  money 
will  pass.  613 

12.  By  a  contract  for  a  purchase,  if 
the  vendor  has  a  good  title,  in  equity 
it  is  the  real  estate  of  tbe  purchaser ; 
and  will  pass  by  his  Will;  or  de- 
scend ;  and  the  devisee  or  heir  may 
call  for  application  of  the  personal 
estate  in  payment.  613 

See  Oqr^hold,  2.  EUeiion.  Bepre- 
MCdiiaiives,    Tnui. 


DISCOUNT. 

See  Crediior  and  Debtor. 

DISCOVERY.— See  Demurrer. 

DISTRIBUTION  per  Capita,  and  per 
Stirpei. 

1.  Bequest  of  one-fourth  to  the  chil- 
dren of  A,  and  one  other  fourth  to 
or  among  the  children  of  B.  distri- 
bution per  capita.  Ladg  Uncoh  v. 
Pelham.  Page  166 

2.  The  rule  of  distribution  per  capita 
applied   to  a   bequest  to  a  brotlier 

'and  the  children  of  a  deceased 
brother:  though  under  the  Statute 
they  would  have  taken  per  stirpes. 

176 

DOWER. 

1.  Implied  bar  of  dower  by  a  provi- 
sion under  a  covenant  in  the  mar- 
riage settlement.  20 

2.  See  ante.  Vol.  VII,  567. 

Upon  a  re-hearing,  the  Lord  Ckam' 
cellor  aflirmed  the  order,  upon  the 
point,  that  a  purchaser,  to  avail  him.- 
self  of  an  ouUtanding  term  agiiost 
dower,  must  have  procured  «n  is- 
signment,  or  at  least  a  declaration 
of  trust ;  or  have  got  possession  of 
the  deed,  creating  the  term. 

Upon  the  other  question,  though 
appearing  not  to  be  raised  by  the 
case,  the  Lord  Chancellor  expressed 
a  clear  opinion,  that  a  general  power 
of  appointment  over  the  whole  estate 
may  subsist  in  the  same  person,  who 
has  the  fee-simple.  Jaanndrell  ▼. 
Maundrell.  246 

3.  Conveyance  to  such  uses  as  A.  shall 
appoint,  and  for  default  of  appoint- 
ment, to  him  in  fee,  a  mode  used  to 
prevent  dower.  263 

See  Notice.    Satisfaction  and  Per- 
formance^  4.    2'erm,  4. 


E. 


EJECTMENT. 

See  Landlord  and  Tenant,  4. 

ELECTION. 
1.  Election,  where  testator  gives  what 
belongs,  not  to  him,  but  to  another; 
to  whom  he  gives  some  estate  of  his 
own ;  upon  an  implied  condition, 
that  the  other  ahall  parf  with  his 
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ELECTION-^coH/tiiMed. 

own  estate,  or  not  take  the  boanty. 

Page  609 
2.  Election  apon  a  Will,  disposing  of 
the  estate  of  another,  and  giving  an 
estate  to  him  ;  upon  an  implied  con- 
dition, that  he  shall  permit  the  Will 
to  take  effect.  616 

See  Bankrupt^  7.    Copyhold^  3. 

ELECTION  OF  A  CURATE. 

See  Curacy, 

EVIDENCE. 

1.  Examination  after  publication  con- 
fined to  general  credit,  and  to  facts 
not  .material  to  what  is  in  issue  in 
the  cause.     Carlos  v,  Brooke,         49 

2.  Not  competent  even  at  law  upon  an 
examination  to  the  credit  of  a  wit- 
ness to  ask  the  ground  of  the  opinion. 
The  general  question  only  is  per- 
mitted, whether  he  is  to  be  believed 
on  his  oath.  50 

d.  The  rnle  of  evidence  in  the  Ac- 
cauniani  OeneraPs  office  ought  to  be 
the  same  as  in  the  Court.  There- 
fore upon  the  marriage  of  a  woman, 
entitled  to  the  interest  of  a  fund  for 
her  separate  use,  an  affidavit  was 
required,  beyond  the  marriage,  and 
identity,  that  there  was  no  settle- 
ment, or  agreement  for  a  settle- 
ment; without  prejudice  to  future 
cases.     Clayton  v.  Gresham.         288 

4.  A  witness  to  a  deed  must  state  the 
circumstances  of  the  execution :  the 
sealing  and  delivery. 

In  this  case  an  objection,  that  he 
had  stated  merely,  that  he  was  pre- 
sent at  the  execution,  and  was  a 
subscribing  witness,  when  the  party 
executed  and  signed,  did  not  prevail, 
upon  the  circumstances:  especially 
as  the  execution  was  not  put  in 
issue.    Bvrrowes  v.  Lock,  470 

5.  Witness  is  not  at  liberty  to  con- 
tradict his  attestation. 

In  such  a  case  other  evidence, 
from  circumstances,  admissible ;  as, 
where  there  is  no  witness,  or  the 
person  does  not  exist,  sealing  and 
delivery  may  be  presumed  from 
proof  of  the  hand-writing.  474 

See  Prtucipal  and  Agent,  1»  2,  3. 


EXCEPTIONS. 

See  Practice,  5. 

EXCHANGE  (  Bill  of). 

See  Bankrvpt,  19.    Piindpal  amd 
Surely,  2,  3. 

EXECOTOR. 

1.  Executors  trustees  of  the  residiiey 
undisposed  of,  for  the  next  of  kin 
by  the  efiect  of  expressions  in  the 
Will,  importing  a  trust,  and  rever- 
sionary legacies  upon  the  decease  of 
two  annuitants.  Legacies  to  th» 
next  of  kin  do  not  exclude  them. 
Seley  V.Wood.  Page  71 

2.  Bequest  of  annuities  for  life :  "  wben 
**  dead  to  return  to  the  ezecutocs  ^  'a 
legacy  to  the  executors  beneficially ; 
not  as  trustees.    Seky  v.  Wood*     71 

3.  One  executor  having  a  l^^y  for 
his  trouble,  parol  evidence  was  ad- 
mitted on  behalf  of  his  co-«xeca- 
trix,  an  infant,  to  rebut  the  pre- 
sumption for  the  next  of  kin ;  an4 
she  was  held  entitled  to  the  residue, 
undisposed  of.     WilKamM  v.  Jotn^ 

11 
Se^  Ne  exeat  Regno,  2.    Repre* 
sentatives.   "Vesting,  1. 

EXECUTORY  DEVISE. 
See  Waste,  1, 


F. 

FARM  STOCK. 

See  Landlord  and  Tenami,  2. 

FATHER.— 3ee  Pareni. 

FEME.— See  Baron. 

FOREIGN  STATE. 

1.  The  Court  refused  to  order  divi- 
dends, received  before  the  bill  filed^ 
of  stock,  purchased  by  the  old  go- 
vernment of  Swiizerland,  to  be  paid 
into  Court  by  the  trustees  on  the 
application  of  the  preseqt  govern- 
ment, without  having  the  AHamey^ 
General  a  party.  DoUer  v.  Tke 
Bank  of  England.  352 

2.  Stock  in  the  funds  of  this  country, 
the  property  of  the  Anterican  state 
oilfaryland  before  the  revolution, 
after  that  event  held  to  belong  to 
the  crown  as  bgna  oocoii/t^.         354 
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FORFEITURE. 

See  Landlord  and  Tenant,  1 .    Por- 
tion. 

FRAUD. 

See  Consideration 1 1.     Waste,  3. 

FRAUDULENT  CONVEYANCE. 
Under  a  covenant  upon  marriage  by 
the  hasband  and  the  trustees,  in 
oase  his  wife  should  survive  him,  to 
pay  her  a  sum  of  money,  she  is  a 
creditor  within  the  statute  against 
fraudulent  conveyances^  13  Eliz. 
€•  6.  Bider  v.  Kidder.  Page  360 
See  Purchase,  1 . 

FRIENDLY  SOCIETY. 

Alter  one  order  upon  petition  under 
flie  Friendly  Society  Act,  the  sub- 
sequent •  orders  may  be  obtained  on 
motion^  Eos  parte  a  Friendly  £b- 
€iety.  287 

G. 

odAND-CHILD. 

Under  a  bequest  to  children  grand 
children  are  not  entitled,  except 
from  necessity ;  as,  if  the  Will  would 
otherwise  be  inoperative ;  or,  where 
by  other  words,  as  *'  issue,"  it 
clearly  appears,  that  the  word 
*'  children"  was  used,  not  in  the 
proper,  but  in  a  more  extensive, 
^ense• 

The  construotion  not  altered  upon 

the  inference    from    the    testator's 

knowledge  of  the  circumstances  of 

the&mily.  Radcliffe  v.  Buckley.  195 

See  3iau^tenance. 

guardian/ 

See  Practice,  4. 

HEIR. 

1.  Heir,  entitled  by  way  of  resulting 
trust  until  the  determination  of  an 
event,  upon  which  future  contingent 
estates  were  to  arise,  restrained 
from  cutting  timber.  Stansfield  v. 
Hahergham.  273 

S.  Whatever  is  not  disposed  of  in 
equity  results  to  the  heir,  as  at  law. 

280 
Sed  Devise,  10,    12.     iZepresen- 
tatines. 

HUSBAND.— See  Barm^ 


I. 


ILLUSORY  APPOINTMENT. 

See  Appointment,  1. 

INADEQUATE  CONSIDERATION. 
See  Agreement,  1,   8.       Consideru- 
tion,  1. 

INCUMBRANCE. 

See  Notice.    Purchase,  2.      Term, 
3,  4. 

INDORSEMENT.— See  Bankrupt,  19. 

INFANT. 

1.  The  Court  of  Ring's  Bench  has  not 
any  of  the  delegated  authority,  as 
to  infants,  existing  in  the  King,  as 
parens  patrim,  and  residing  in  the 
Court  of  Chancery,  as  representiDg 
the  King.  Page  59 

2.  The  Court  will  act  for  the  benefit 
of  an  infant,  without  regard  to  the 
prayer  of  the  petition.  59 

See  Parent.  Practice,  4. 

INFANT  TRUSTEE. 

The  necessary  costs  of  an  infant  trus* 
tee,  ordered  to  convey  under  the 
statute  of  Queen  Anne,  allowed. 

Motion  to  commit  the  mother  for 
not  permitting  the  infant  to  conrey 
not  a  proper  mode  of  taking  the 
opinion  of  the  Court.  Ex  parte 
Cant.  554 

INHABITANT. 

Various  senses  of  the  term  "  inha« 
bitant,"  with  reference  to  the  na- 
ture of  the  subject.  339 

INJUNCTION. 

Order  specifically  to  repair  the  banks 
of  a  canal,  and  stop-gates,  and  other 
works,  refused. 

But  the  effect  was  obtained  by  an 
order  to  restrain  impeding  the  Plain- 
tiff  from  navigating,  using,  and  en- 
joying, by  continuing  to  keep  the 
canals,  banks,  or  works,  out  of  re* 
pair,  by  diverting  the  water,  or  pre- 
venting it  by  the  ase  of  locks  from 
remaining  in  the  canab,  or  by  con- 
tinuing the  removal  of  a  stop-gate. 
Lane  r.  Newdigate.  '   193 

See    Chattel,    ].      PreicH^,    14, 
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INTEREST. 

1.  Legacies  in  the  carrency  of  3ar 
maica ;  where  the  testator  resided  : 
assets  and  executors  in  both  conn- 
tries. 

The  legatees,  living  in  this  conn- 
try,  not  entitled  to  Jamaica  interest. 
Bom-ke  V.  Ricketts.  Page  330 

2.  Interest  upon  legacies  from  a  year 
after  the  death,  upon  the  presump- 
tion, that  the  property  is  got  in  by 
that  time,  and  making  interest.    333 

See  Cfiarge,  3. 

IRRELIGION. 

See  Parent  and  Child,  9, 


J- 

JAMAICA  INTEREST. 

See  Interest,  1. 

JOINT-BOND.— See  Bond,  1,  2. 
J0INT4;REDIT0R.— See  Bankrupt. 
JUDGMENT.— See  Decree. 

JURISDICTION. 

See  Chattel,  Foreign  State,  Infant ^1. 
Parent  and  Child,  1.  Trust,  8. 
West  Indies, 


K. 


KING  (The). 

See  Ne  exeat  Regno,  1.    Prize,  12. 


L. 


LACHES.— See  Mortgage,   Trust,  7. 

LANDLORD  a nj)  TENANT. 

J.  Relief  against  a  forfeiture  under  a 
covenant  for  re-entry  for  non-pay- 
ment of  rent:  Not,  where  the  re- 
covery in  ejectment  was  also  upon 
breach  of  othei*  covenants.  Wadman 
V.  Calcraft,  67 

%  Order  specifically  to  restore  to  a 
tenant  the  stock,  &c.  on  the  farm, 
seized  by  the  landlord  under  a  dis- 
tress and  bill  of  sale :  the  landlord 
pot  9tating,  whetlier  th9  snmi  tinder 


LANDLORD  AMD  TENANT— wmli- 

nued. 
which  by  the  terms  of  the  eentract 
he  was  not  to  enforce  his  remedies, 
was  due.      Nutbroum  t.   Thn7Uon» 

Page  159 

3.  Decree  against  a  Lessee  of  Alara 
Works,  to  prevent  a  breach  of  a 
covenant  to  leave  stook  of  «  cer- 
tain amount  at  the  expiratioii  of  the 
lease.  161 

4.  Equity  for  a  landlord,  against  whom 
judgment  had  been  obtained  in  eject- 
ment by  his  own  negligence,  to  re- 
strain his  tenant,  and  those,  to  whom 
he  had  attorned,  from  setting  vp  tM 
lease  against  his  ejectment ;  though 
only  a  year  and  three  quarters  of  the 
term  was  unexpired ;  and  it  ii  not 
necessary,  that  the  ejectment  should 
be  brought  before  the  bill  actnally 
filed.    Baker  t.  MelHdk.  644 

LAND-TAX.— See  4|)peuiteefif^ 

LEGACY.— See  Inierett,!,  2. 

■ 

LEGATEE.— See  Deoiie,  8. 

LESSOR  AND  LESSEE. 

See  Landlord. 

LIMITATION. 

1.  Plea  of  the  Sutnte  of  Limitations 
by  an  executor,  the  testator  having 
died  in  1786,  though  probate'  was 
not  taken  till  1802,  allowed:  the 
allegation  of  the  bill  upon  a  fair  eon* 
struction  being,  that  the  Defendant 
had  possessed  the  personal  estate, 
and  therefore  might  nave  been  sued, 
as  executor  deson  tqrt,  previously  to 
1792,     Webster  v.  Webster.       '     93 

2.  Though  the  Statute  of  Limitations 
'does  not  apply  to  any  eqnitaUe  de-r 
mand,  equity  takes  the  same  limita- 
tion in  cases  analogous  to  those  at 
law.  *  486 

3.  No  limitation  to  a  rent-charge  ia 
law  or  equity. 

But  the  demand  may  be  excluded 
by  presumption  from  length  of  time, 
ana  acquiescence.  467 

4.  Account  of  rent  and  profits  limited 
to  six  years  by  analogy  to  legal  li- 
mitation. 4Q9 

See  Charge^ 


TABLE   OF    CONTENTS. 


LUNATIC, 

1.  Repairs,  made  without  a  previous 
Oraer»  though  reported  necessary, 
not  allowed  to  the  Committee  of  a 
lunatic's  estate.  Anon,        Page  104 

d.  Where  no  one  could  be  procured  to 
act  as  Committee  of  a  lunatic,  a 
Receiver  was  appointed,  with  a  sa- 
lary ;  but  to  be  considered,  and  give 
security,  as  Committee.  Ex  parte 
Warren.  622 


M. 


MAINTENANCE. 

1.  Maintenance  allowed  in  the  case 
of  children  and  grand-children ; 
though  the  interests  were  contingent, 
with  reference  to  the  case  of  sur- 
vivorship;   accumulation    directed; 

.  and  no  express  authority  for  any  ap- 

SiUcation    during    minority,    except 
or  the  younger  children,  surviving 
.  the  eldest,  in  the  event  of  his  death 
^    under  twenty-one,  without  issue. 
The  Court  refused  to  make  the 
Order  on  petition;   and  directed   a 
bill  to  be  filed.    Faimuin  v.  Green, 

45 

2.  Maintenance  not  allowed  out  of 
legacies  to  children,  given  over  in 
case  of  their  deaths  under  twenty- 
oncy  without  consent  of  the  legatee 
over.  48 

MARRIAGE. 

1.  Consent  to  marriage  once  given 
ufaall  not  be  withdrawn  by  adding 
terms,  that  do  not  go  to  the  pro- 
pnety  of  giving  the  consent.        242 

2.  Consent  to  marriage  on  the  offer  of 
a  settlement  after  marriage  is  suffi- 
cient. 244 

3.  Bond,  to  marry  a  woman,  or  pay  a 
sum  of  money,  established  at  law. 

Injunction,  till  the  hearing,  on 
grounds  of  public  policy ;  being  an 
engagement,  founaed  upon  expec- 
tations under  the  Will  of  a  third  per- 
son, (though  not  a  relation)  from 
whom  it  was  kept  secret,  to  marry 
lit  his  death ;  and  no  mutual  obliga- 
tion. Ckfok  y.  Richardi.  429 
*  4.  Actions  would  lie  upon  mnt|ial  pro- 
mises of  marriage.  438 


MARRIAGE— 4 

5.  Action  on  the  case  upon   a  parol 
promise  of  marriage.  Page  439 

MARRIAGE  AGREEMENT. 

See  Satirfaciion,  4. 

MARRIAGE  without  CONSENT. 
See  Portion. 

MASTER'S  CERTIFICATE. 
See  Praetice,  10. 

MISREPRESENTATION. 

See  Trust. 

MISTAKE.— See  AanAraip/,  12.  B<md,% 
Practice,  5,  6. 

MONEY  CONSIDERED  AS  LAND. 
As  between  the  repr«)sentatiTes  mooej 
considered  land  iinder  a  direction  in 
a  settlement  with  all  convenieat 
speed  after  request  to  lay  it  oot; 
though  no  request  was  made ;  upon 
the  construction,  all  the  limitatiooi 
being  adapted  to  real  uses,  and  other 
circumstances.   Tkomion  Y.Hawiof. 

129 

MORTGAGE. 
General  rule,  that  a  mortgagee,  shsll 
not  charge  for  receiving  the  rents 
personally;  though  he  may  have  a 
Keceiver  at  the  expence  of  the  mort- 
gagor. 

Liberty  was  therefore  given  to 
surcharge  and  falsify  an  account, 
settled  with  that  allowance;  acqoi- 
esc^nce  having  no  effect ;  the  mort- 
gagee being  the  attorney  of  the  mort- 
gagor.    Langstaffe  v.  FenwicJu    405 

See  Bankrupt f  19. 

MOTHER.— Se0  Parent, 


N. 


NE  EXEAT  REGNO. 

1,  Prerogative  by  writ  of  Ne  eieat 
Regno  to  restrain  a  subject  from  leav- 
ing the  kingdom :  and  by  the  Great 
or  Privy  Seal  to  recal  a  subject 
abroad ;  and  if  no|  obeyed,  to  take 
his  property.  63 

2.  Writ  of  Ne  exeat  Regno^  a  bigli  pre- 
rogattyq  writ,  originally  applicable 
to  purposes  of  state ;  aflerwaids  t\* 
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NE  EXEAT  REGNO— eoM/ifiiial. 

tended  to  private  transactions ;  con- 
fined to  cases  of  equitable  debt. 

The  affidavit  mast  be  as  positive 
ns  an  affidavit  to  hold  to  bail ;  in- 
formation and  belief  admitted  onlj 
upon  matter  of  pare  account,  as  be- 
tween partners  and  executors. 

The  application  ought  to  be  as 
prompt  as  possible.  Jackson  v.  Pe- 
ine, Page  164 

NEXT  FRIEND.— See  Trmt,  2. 

NEXT  OF  KTN.— See  Chanty,  3.    JSr- 
ectttor,  1,  2, 3.    Tmst,  10. 

NOTICE. 

Distinction  between  the  cases  of  dower 
and  a  mesne  nncumbrance  as  to  the 
eflfect  of  notice ;  preventing  the  pre- 
ference by  getting  in  the  legal  estate 
in  the  latter  case ;  not  in  the  former. 

201 
See  Term,  2,  4.    Trusty  8. 


O. 

OBLIGOR  AND  OBLIGEE. 
See  Bond, 

P. 

PARENT  AND  CHILD. 

1.  Jurisdiction  of  the  Court  of  Chan- 
cery, representing  the  King,  as  Pa- 
tens  Patrice,  to  control  the  right  of 
a  father  to  the  possessioB  of  his  child 
under  circumstances. 

Order,  restraining  bkn  from  re- 
moving the  child,  or  doing  any  act 
towards,  or  for  the  purpose  of»  re- 
moving it,  out  of  the  jurisdiction. 

The  Court  would  not  give  the 
possession  to  the  mother  having 
withdrawn  from  her  husband.  De 
ManneviUe  v.  Be  Matmeville.         62 

2.  No  affidavit  necessary  to  obtain  an 
order,  that  a  child,  a  ward  of  Court, 
shall  not  be  taken  out  of  the  juris- 
diction, even  to  Scotland,  56 

8.  JarisdictioD  to  prevent  parents  preach- 
ing irreligious  doctrines  in  the  pre- 
sence of  their  families.  68 
4.  Jurisdiction  to  remove  a  child  from 
its    father,   in    constant   habits   of 


PARENT  AND  CHILD— ccmftnvMf.  ' 

drunkenness  and  blasphemy;  poison* 
ing  the  infant's  mind.  Page  61 

See  Infant, 

PARISH.— See  WUl,  2. 

PAROL  PROMISE  of  MARRIAGE. 

See  Marriage,  4, 6. 

PARTITION.—See  Bewise,  1, 2- 


PARTNER. 
A  partner,  retired  upon  a  bond  for  the 
balance,  due  to  Um«  and  a  cove- 
nant of  indemnity,  with  a  surety, 
being  upon  the  bankruptcy  of  the 
remaining  partners  arrested  by  Ike 
joint  creditors,  his  petition  for  the 
application  of  the  speciflo  stock  and 
debts  of  the  old  partnership  to  the 
creditors  of  that  partqership  in  pre- 
ference was  dismissed ;  with  Ubertj 
tofileabilL  Ex  parte  RIL  347 
See  Ne  exeat  Aeguo^  2^ 

PENALTY. 

See  Principal  and  SmreHf,  Ir 

PERFORMANCE.— See  SaOi/aciiJk. 

PERSONAL  REPRESENTATIVE. 

See  Represeniativet. 

PLEADING. 

See  Bemurrer.    Praetiee,  13* 

POOR  RATES.— 9ee  CharUy,  2. 

PORTION. 
Portion  given  over  as  I*  the  greater 
part  upon  marrisge  whbovi  eensenl 
of  executors. 

A  conditional  oonsent»  upon  the 
oflTer  of  a  settlement,  retracted  on  m 
subsequent  refusal  to  settle,  and  the 
marriage  taking  place  afterwards: 
no  relief  against,  the  forfeiture 
Bashwood  t.  Lord  Buikeleg,  2S0 
See  Satisfaetimi  and  PerfeUrm^ 
once,  6. 

POWER. 

1.  Not  necessary  to  recite  an  intention 
to  execute  a  power;  if  the  act  can 
be  done  only  by  that  authority. 

But,  where  the  act  purports  to  pass 
the  interest,  it  shall  be  considered 
so  intended,  and  not  to  exercise  an 
authority.  267 

2.  An.  express  estate. for  life,  with  a 
power  to  dispose  by  Will,  does  not 
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POWER — coitHtutHL 

give  the  absolnto  interest,  «o  as  to 
preclude  the  necessity  of  eiiecating 
the  power. 

An  execution  bj  Will  revoked  by 
a  subsequent  conveyance  upon  a  sale 
by  the  tenant  for  life^  having  obtain- 
ed the  legal  estate;  and  that  not 
being  an  execution  within  the  intent 
of  the  power,  the  estate  passed 
under  a  general  residuary  devise 
against  the  purchaser.  Reid  v.  Sher- 
^UL  Page  370 

See  Appoiniment.      Devite,  1. 

PRACTICE. 

1.  Order  on  motion  and  consent,  that 
•  petition  of  Appeal  from  the  Rolls 
nay  be  withdrawn.  Tkouutm  v. 
Tknmmnu  30 

S.  IJpoii  k  decreCy  taken  by  default 
of  Ifae  Defendant  at  the  hearing, 
the  evidence  is  not  to  be  entered  as 

read.    Skubbg  v. .  30 

9.  Abatement   by  tbe  marriage  of  a 
t  female  Plaintiff  in  a  bill  of  disco- 
Tery  after  Answer.     The  Defendant 
cannot  have  the  costs.    Dodson  v. 
Juda.  31 

4.  Order,  appointing  a  guardian  for 
an  infant  Defendant,  on  the  motion 
of  the  Plaintiff.     Williami  v.  Yfynii. 

159 
6.  Amendment  of  exceptions  permitted 
upon  mutake.    Bolder  v.  The  Bunk 
^Ekffland.  284 

6.  Answer  not  taken  off  the  file  upon 
'Bibtake :  bat  a  supplemental  Answer 
permitted.  285 

'    7.  Defendant  after  an  Order  for  time 
cannot  have  security  for  costs  from 
a  Plaintiff,  living  out  of  the  juris- 
<        diction.    Anon.  287 

8.  At  law,  if  the  Defendant  has  taken 
any  step,  he  cannot  have  security 
for  costs.  287 

,  -O.  The  Practice  formerly  was  to  per- 
mit the  amendment  of  an  Answer  in 
case  of  mistake :  now  a  supplemen- 
tal Answer  is  put  in. 
.  The  affidavit  must  stote,  that  the 
Defendant,  when  he  put  in  hb  An- 
awer,  did  not  know  the  oircum- 
atanees,  upon  which  he  applies,  or 


PRACTICE-ecNirJJiMed. 

any  other  circumstances,  upon  which 
he  ought  to  have  staled  the  fact 
otherwise.  Wells  v.  Wood.  Page  401 

10.  As  to  the  Practice  of  BDOving  upon 
the  certificate  of  the  Master,  that  do 
examination  is  put  in,  or  of  the  Six- 
clerk,  that  there  has  been  no  pro- 
ceeding, &c.-  before  the  certificate 
actually  granted,  and  whether  notice 
should  be  given  by  the  Master,  t»e- 
fore  he  grants  it,  Qsusre  (  •  ).  Wilh 
V.  Pugh.  402 

11.  After  a  Decree  the  suit  maybe 
revived  by  a  Defendant,  or  the  re- 
presentative of  a  deceased  Defend- 
ant.   WilliamMV.  Cooke.  400 

12.  Defendant  having  applied,  and 
obtained  an  Order,  for  time  to  an- 
swer, cannot  put  in  an  Answer  and 
Demurrer,  without  a  special  case. 

As  the  Demurrer,  being  coupled 
with  an  Answer,  could  not  be  taken 
off  the  file,  it  was  moved  to  be  ex- 
punged, or  over-ruled.  Taybr  v. 
Mibur.  444 

13.  Order  for  time  to  plead,  answer, 
or  demur,  must  be  on  condition  ef 
not  demurring  alone ;  and  the  mere 
denial  of  combination  is  not  an  An- 
swer within  that  condition.  447 

14.  Plaintiff,  entkled  to  move  for  the 
common  injunction  to  stay  executioo 
for  want  of  an  Answer,  cannot  in  the 
first  instance  move  for  the  special 
injunction  to  stay  trial.  GarUck  v. 
Pearfkm.  450 

15.  Injunction  in  the  Court  of  Chan- 
cery stays  all  prt>ceediiig8,  if  before 
declaraUon;  if  after,  k  stays  exe- 
cution only.  453 

16.  Antient  Order,  that  an  Injunction 
shall  not  be  obtained,  except  bj 
motion  in  open  Court.  45^ 

See  AiiftiTer,!.  D»ae,3.  Friendkf 
Society.  InfatH,  2.  Imfamt  Tn*- 
tee. 

PREROGATIVE. 

See  Ne  ejteat  Regno,  1. 

PRINCIPAL  AND  AGENT. 
1.  Though  an  agent '  mny  within  Ae 
scope  of  his  authority  bind  his  priii> 
eipal  by  his  agreement,  and  in  msny 

(•)  See  tiie  note,  404. 
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PRINCIPAL  AND  AOENT-rconftiMied. 

casesi  by  his  acU,  evidence  of  his 
declarations  is  confined  to  what  is, 
either  by  the  statement  itself,  or  as 
tending  to  determine  the  quality  of 
cotemporary  acts,  the  foiinuation  of, 
or  inducement  to,  the  agreement 

In  this  instance  the  agency  was 
not  made  out.     Fairlie  v.  Hastings. 

Page  123 

2.  Letter  by  an  agent  is  not  evidence 
against  the  principal  of  a  pre-exist- 
ing agreement ;  though  it  may,  of  an 
agreement  contained  in  that  letter. 

128 

3*  Whether  a  receipt,  given  by  an 
agent  for  goods,  directed  to  be  de- 
livered to  him,  is  evidence  against 
the  principal,  Qucere,  128 

PRINCIPAL  AND  SURETY. 

1.  Surety  by  bond  for  advances  gene- 
rally, but  under  a  limited  penalty, 
not  liable  beyond  that  amount;  and, 
paying  that  sum,  is  entitled  to  a  pro- 
portion of  the  dividends  on  the 
proof  by  the  creditor  to  a  greater 
amount  under  the  bankruptcy  of  the 
principal  debtor.  Ex  parte  Rush- 
forth.  409 

2.  Surety  in  a  bond  may  compel  the 
creditor  to  prove  under  the  bank- 
ruptcy of  the  principal  debtor ;  and 
the  creditor  will  be  a  trustee  of  the 
dividends  for  the  surety,  paying  the 
whole. 

But  a  person,  liable  with  others 
upon  a  bill  of  exchange  cannot  raise 
that  equity  by  payment,  subsequent 
to  the  proof  of  the  holder,  until  he 
has  received   20s,  in  the  pound. 

414 

3.  Proof  against  each  person  liable 
upon  a  bill  or  bond,  if  nothing  re- 
ceived before  the  bankruptcy^  until 
20s.  in  the  pound  received ;  without 
distinction,  whether  prinpipals  or 
sureties.  416 

4.  Rule,  that  u  man,  engaged  for  the 
whole  debt,  and  paying  only  part, 
has  no  equity  to  staod  in  the  place 
of  the  person  paid.  420 

See  Banknift,  19. 

PRIORITY. 

See  Notice.    Ptur^hase,  8*     Term, 
3»4. 


PRIZE. 

1.  Sentence  in  the  Court  of  Admiralty^ 
upon  a  prize  to  a  privateer,  as  -m 
droit  to  the  Crown,  for  want  of  a 
Letter  of  Marque.  The  property  ia 
in  the  Crown. 

Motion,  to  restrain  the  parties 
from  receiving,  and  the  Register  of 
the  Court  of  Admiralty  ffom  pa^Dg, 
the  proceeds  under  a  Treasury  War* 
rant  refused  with  costs.  Mcol  r, 
Goodall  Page  155 

2.  The  expectation,  arising  from  the 
habit  of  the  Crown  as  to  Prise,  has 
been  held  an  insurable  interest.  157 

PROBATE.— See  Will,  1. 

PROCHEIN  AMY.— See  TrvMi,  2. 

PROMISE  OF  MARRIAGE. 

See  Marriage,  4,  5. 

PROMOTIONS.— See  page  408. 

PURCHASE. 

1.  A  purchase  by  a  married  womaa 
from  her  husband,  through  the  me-* 
dium  of  trustees  for  her  separate 
use  and  appointment,  may  be  sus- 
tained against  creditors;  if  bomd 
fide;  though  the  huaband  is  indebted 
at  the  time ;  and  even  though  the 
object  is  to  preserve  from  hk  credi- 
tors for  the  family  the  subjeot  of  the 
purchase :  in  thia  faiatance  antient 
family  pictures,  furniture,  and  other 
articles,  of  a  peculiar  nature  and 
value. 

The  circumstances  of  the  compan 
rative  value  of  the  consideratimi, 
the  continued  possession,  (  aecording: 
to  the  title,  by  the  velation  of  th^ 
parties,)  the  degree  of  notorietj^ 
the  Tvant  c^  an  inventory,  the  satis* 
faction  of  some  debU  out  of  the  pro- 
perty, &c.  though  circumstances  6f 
evidence,  are  not  conclusive,  as  to 
the  nature  of  the  transaction.  Lady 
ArundeU  v.  Phipps.  139 

2.  Rule  between  incumbrancera,  tihat 
a  subsequent  incumbrancer,  with- 
out notice,  and  having  'as  good  » 
^ght,  getting  in  the  k^  estate,  bj 
aasignmeat  of  a  term,  or  possessing 
himself  of  the  deed  creating  it,  ia 
protected.  20 

See  Agreement.  Umie,  4,  10, 
11,  12.  Dower,  2.  rerai,  3. 
3Viisf,8^ 
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Q0IT-RENT.— See  Apportumment. 


R. 


BATES  ( Poor  and  County  ). 
See  Charity,  2. 

REAL  REPRESENTATIVES. 
See  Heir,    I^epreseutaiives, 

RECOMMENDATION. 
See  Truti,  11. 

REMAINDER.— See  Apportionment. 

REMAINDER,  CONTINGENT. 
See  Copyhold,  1. 

RENT-CHAR6E.--See  UmUatUm,  3. 

RENTS    AND   PROFITS  (Account 
op). — See  Limitation^  4. 

REPRESENTATIVES. 

liability  ef  real  and  persona]  repre- 
aentatiTes  in  respect  of  a  contract 
regalated  by  that  of  the  party  at  his 
death. 

If  he  could  not  be  compelled  to 
take  the  estate,  the  heir  cannot  in- 
sist on  having  it»  and  that  the  per- 
sonal estate  shall  pay  for  it.  Page  607 

See  Deviie,  4.  Money  considered 
oi  Land. 

REPUBLICATION. 
See  Devise,  5,  9. 

REQUEST.— See  Trust,  11. 

RESIDUE.— See  Executor,  1, 2,  a 

RESULTING  TRUST. 
See  Trust,  9. 

REVIVOR. 

See  Costs,  8.    Practice,  11. 

REVOCATION.— See  Devise,  1, 2. 


S. 


SATISFACTION  and  PERFORM- 
ANCE. 
1,  CoTenant  in  marriage  settlement 
by  the  husband  in  the  event  of  his 
death,  leaving  his  wife  surviving  and 
children,  within  six  months  after  his 
decease  to  convey,  pay,  assign,  dec. 
one   full  and  clear   moiety  of   all 


SATISFACTION    and    PERFORM- 

A  NC  E — continued* 
sach  real  and  personal  estate  as  he 
shall  be  seised  and  possessed  of,  or 
entitled  to,  at  his  decease. 

Upon  the  principle  of  part  per- 
formance the  widow  not  entitled  in 
addition  to  the  moiety  under  the 
covenant  to  a  third  of  the  residue 
of  the  personal  estate  by  the  intes- 
tacy of  her  hnsband. 

The  personal  estate,  upon  which 
the  covenant  attaches,  is  the  resi- 
dae,  subject  to  the  debts«  Garth- 
shore  v.  Chalie.  Page  I 

2.  Covenant  to  purchase  and  settle 
upon  the  first  and  other  sons  in  tail 
male :  a  purchase  of  less,  equal,  or 
greater,  value,  and  the  conveyance 
taken  in  fee,  held  in  performance 
and  satisfaction.  9 

3.  Covenant  by  husband  to  leave  or 
pay  at  his  death  to  a  person,  inde- 
pendent of  that  engagement  entitled 
by  law  to  a  provision:  the  con- 
struction is  to  be  with  reference  to 
that;  and  the  slight  difference  be- 
tween leaving  and  paying,  or,  whe- 
ther within  three  or  six  months,  not 
attended  to.  13 

4.  Provision  by  Will  in  bar  of  dower 
and  thirds  does  not  bar  the  widow 
from  taking  under  an  intestacy,  by 
the  failure  of  a  legacy.  Distinction 
upon  a  marriage  agreement.    17, 18 

5.  Portions  by  settlement  for  younger 
children,  living  at  the  death  of  the 
survivor  of  the  parents ;  with  a  pro- 
viso, that  advancements  should  be 
in  satisfaction,  unless  the  contrary 
declared. 

The  father  by  Will,  desiring,  the 
settlement  may  be  punctually  com- 
plied with,  made  a  residuary  dispo- 
sition of  real  and  personal  estates 
among  the  younger  children,  direct- 
ing, that  what  they  may  have  re- 
ceived in  his  life  shall  be  brought 
into  the  account,  so  as  to  make  aU 
equal. 

Construction  upon  the  whole,  that 
advancement  in  marriage,  or  other' 
wise,  though  not  the  grammatical 
construction,  is  withih  the  proviso; 
and  equality  being  the  object,  an 
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arrangement  was  made  upon  that 
principle. 

One  of  the  younger  children  hav- 
ing become  the  eldest,  and  therefore 
owner  of  Che  estate,  between  the 
deaths  of  the  parents,  after  ad- 
vances received  in  satisfaction  of  the 
portion  in  the  former  character,  to 
be  considered  a  younger  child  in  the 
account.    Leake  v.  Leake.  Page  477 

See  Appointment^  5. 

SECURITIES  DEPOSITED. 
See  Bankrupt,  19. 

SEPARATE  CREDITOR. 
See  Bankrupt. 

SET-OFF.— See  Baron  and  Fime,  9. 

SEVERAL  BOND.— See  Bond,  1,  2. 

SIX  CLERK'S  CERTIFICATE. 

See  Practice,  10. 

«OLICITOR. 

See  Bankrupt,  16.    Mortgage,  1. 

SPECIFIC  PERFORMANCE. 

See  Agreement.    CkatteL    Stock,  1. 

STATE.— See  Foreign  State. 

STATUTE  OP  LIMITATIONS. 
See  Limitation. 

STIRPES.— See  Dutribution. 

STOCK. 

1.  No  speciGc  performance  of  an  agree- 
ment for  a  transfer  of  stock.        161 

2.  An  extraordinary  division  of  a  sum 
of  money  by  the  Bank  of  England 
among  the  proprietors  of  Bank  Stock , 
beyond  the  usual  dividend,  consi- 
dered as  capital ;  and  therefore  not 
the  absolute  property  of  the  tenant 
for  life :  the  Lord  Chancellor  follow- 
ing, but  disapproving,  the  former 
decisions ;  and  holding  the  circum* 
stances,  that  the  division  was  in 
money,  not  stock,  and  that  it  was 
to  be  presumed  to  be  profit  arising 
in  the  time  of  the  tenant  for  life, 
too  slight  to  form  a  distinction. 
Porif  v.  Paris.  1B5 

3.  An  extraordinary  division  of  profit 
by  the  Bank  of  lEngUmd  among  the 
proprietors  of  Bank  Stock  considered 
as  capital.    ClagUm  v.  Greikam.  288 

Vol.  X. 


STOCK— cofiltnicecL 

4.  As  to  the  jurisdiction  over  stock  in 
favour  of  creditors,  Quare.  Eider 
V.  Kidder.  Page  360 

STOCK  OP  A  FARM. 

See  Landlord  and  Tenant,  2. 

SUBJECT.— See  Ne  exeat  Regno. 

SUPPLEMENTAL  ANSWER. 

See  Practice,  6,  9. 
SURETY.— See  Bankrupt,   19.    Priur 

cipal  and  Surety. 
SURRENDER.— See  Copyhold. 

SURVIVORSHIP. 

Construction  of  a  Will,  confining  a 
clause  of  survivorship,  not  leaving 
issue,  to  the  death  of  the  tenant  for 
life.    Jenour  v.  Jemowr.  5C2 

SWITZERLAND.— See  jFbre^  State. 


T. 


TENANT.— See  Landlord. 

TENANT  FOR  LIFE. 

See     Apportionment.      Charge,    S, 
Stock,  2.     Waite,  2. 

TENANT  FOR  YEARS. 

See  Waste,  2. 

TENANT  IN  COMMON. 

Tenancy  in  common  under  the  wordi 
g       "  equally  divided.**  ^i 

TERM. 

1.  Distinction  between  a  term  in  grosi 
and  a  term  to  attend  the  inheritance 

2.  When  the  purposes  of  the  trust  o 
a  term  are  satisfied,  the  term  be 
longs  in  equity  to  the  owner  of  th< 
inheritance ;  whether  declared  by  th 
original  conveyance  to  attend  th 
inheritance  or  not.  ^' 

3.  Rule  between  incumbrances,  ths 
a  subsequent  incumbrancer,  withov 
notice,  getting  in  a  term*  may  pre 
tect  himself;  unless  there  are  cii 
camstances,  giving  the  prior  incun 
brancer  a  better  right  to  call  for  a 
assignment.  27 

4.  Subsequent  incumbrancer  cannc 
protect  himself  by  a  satisfied  ten 
against  a  prior  incumbrance,  unlei 
in  some  sense  got  in :  either  hy  a 
assignment,  or  making  the  trustc 

SS 
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TERM-'Continued. 

a  party  to  the  instrament,  or  taking 
possession  of  the  deed,  creating  the 
term  :  nor,  if  he  has  notice,  before 
he  pays  his  money. 

Distinction   apon  that  as  to  the 
dowress,    upon    no    principle,    bnt 
established  by  practice.       Page  271 
See  Purchiue,  2. 

TIMB£R.—See  Heir,  1.     Waste. 

TRESPASS.— See  Waste,  3. 

TRUST. 

1.  The  mle^  that  a  trust  estate  will 

»aM   by  a  general  devise,  confined 

»y  objects,  appearing  upon  the  Will, 

inconsistent  with  that  intention.    Ex 

parte  Morgan*  101 

5.  Trustee  or  the  next  friend  of  an  in- 
fant entitled  to  fair  expences,  beyond 
taxed  costs,  under  the  head  of  just 
allowances.     Feams  v.  Young.     184 

3.  Purchase  in  the  name  of  another, 
not  a  child  or  wife,  a  trust  for  the 
person  advancing  the  n^oney ;  unless 
the  presumption  from  that  circum- 
stance is  repelled  by  evidence. 
RuUr  V.  Kidder.  3(S0 

4.  Principle  of  the  rule,  upon  which 
purchases  by  trustees  of  the  trust 
property  are  set  aside.  38.5 

6.  Not  necessary  to  undo  a  sale  to  a 
trustee  of  the  trust  property,  Iq 
shew,  he  has  made  an  advantage. 

Ground  of  the  rule  against  such 
purchases;  unless  the  character  of 
trustee  is  previously  shaken  ofi*.  31)3 

6.  Ini|tapces,  in  support  of  the  rule 
against  purchases  of  trqst  property 
by  the  trustee.  394 

7.  Purchase  by  trustees  of  the  trnst 
property  set  aside ;  not  being  within 
the  exception  to  the  rule:  viz.  full 
informatiop  to  ^he  Cestui  qv4»  trust, 
and  no  advantage  taken  by  the  trus- 
tee of  his  situation  to  produce  a  be- 
neGcial  bargain  to  himself. 

Trust,  upon  a  resale,  as  to  the 
price  received.  Considerable  length 
of  time  before  the  bill  had  no  ef- 
fect; as  it  did  not  distinctly  appear, 
that  the  Cestui  que  trust  knew,  the 
purchase  was  made  ott  account  of 
fhe  trustees.    Bandail  v»  Errington. 

428 


TRUST— coahwierf. 

8.  Trustee  charged  in  respect  of  a 
misrepresentation  to  a  purchaser ; 
having  notic^e  ;  and  alleging  only, 
that  he  did  not  recollect  the  fact. 

This  is  a  more  proper  subject  for 
Equity  than  Law :  at  least  there  is 
a  concurrent  jurisdiction.  Burrowes 
V.  Lock.  Page  470 

9.  Conversion  of  real  estate  into  per- 
sonal by  Will  for  a  particalar  pur- 
pose, which  failed :  a  resulting^  trust 
for  the  heir,  against  the  next  of  kin. 
WiUiams  v.  Coade.  500 

10.  If  a  trust  is  intended,  bnt  is  not 
expressed,  or  is  ineflTectually  created, 
or  fails,  the  next  of  kin  are  entitled; 
but  if  the  person  taking  has  a  dis- 
cretion, whether  to  make  the  appli- 
cation, or  not,  it  is  an  absointe  pfU 
not  a  trust.  535 

11.  No  trust  upon  words  of  request 
or  recommendation,  unless  the  ob- 
jects and  the  subject  are  certain. 

538 
See  Bankrupt,  18.     Infant  7ncf- 
tee.  Waste,  1. 

TRUSTEE    TO     PRESERVE    CON- 
TINGENT REMAINDERS. 
^ee  Waste^  2. 


V. 


VENDOR  AND  PURCHASER. 

See  Agreement, 

VESTING. 

1.  The  year  allowed  to  executors  and 
administrators  only  for  convenience, 
and  does  not  prevent  vesting.        13 

2.  Bequest  to  the  children  of  A.  bom 
or  to  be  born,  as  many  as  there 
might  be,  at  21  or  marriage,  with 
survivorship  and  a  limitation  over 
upon  the  death  of  all,  drc.  vested  in 
those  livipg,  when  one  is  entitled,  to 
the  exclusion  of  those  horn  after- 
wards. Wkitbread  v.  Lord  St.  Jokm. 

3.  Construction  of  a  Will ;  that  under 
a  bequest  to  the  younger  children  of 
A.  an  only  surviving  younger  child 
was  upon  the  whole  Will  entitled; 
and  tiie  second^  having  b^con^e  the 
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VESTING— co»hiiMcrf. 

eldest,  was  excluded.     Lady  Lincohn 
V.  Pelham,  Page  166 

4.  Vested  interest  io  legatees,  who 
died  daring  a  previous  interest  for 
life.     Lady  Lincoln  v.  Pelham.      166 

5.  Construction,  that  under  a  bequest 
to  the  younger  children  of  il.  a  se- 
cond son  of  three  at  the  death  of 
the  testator  and  the  tenant  for  life, 
who  became  the  eldest  before  the 
age  of  21,  till  which  it  was  subject 
to  survivorship,  was  upon  the  whole 
Will  not  entitled.    Bowles  v.  Bowles. 

177 

See  Appointment,  4. 


W. 


WARD  OF  COURT. 

See  Parent  and  Child,  I . 

WARRANTY. 

Warranty  upon  a  sale  against  an  ob- 
vious defect  not  binding.  607 

WASTE. 

1.  Where  there  is  an  executory  de- 
vise over,  even  of  a  legal  estate,  this 
Court  will  not  permit  timber  to  be 
cut:  more  especially  in  the  case  of 
a  trust  estate.  278 

2.  Trustees  to  preserve  contingent  re- 
mainders not  to  permit  tenant  for 
life  or  years  by  the  destruction  of 
that  estate  to  bring  forward  a  re- 
mainder to  himself  or  another,  for 
the  purpose  of  cutting  timber.     278 

;).  Injunction  against  a  trespasser,  cut- 
ting timber  by  collusion  with  the 
tenant ;  without  prejudice  to  the 
case  of  mere  trespass.  Courlhope 
V.  Mapplesden.  290 

4.  Writ  of  waste  at  Common  Law. 

201 
Sec  Heir,  I. 


WEST  INDIA  INTEREST. 
See  Interest,  1. 

WEST  INDIES. 

Jurisdiction  here  upon  contracts  as  to 
an  estate  in  the  West  Indies.  Jack- 
son V.  Petrie.  Page  164 

WIDOW.— See  SatUf action,  4. 

WIFE.— See  Baron. 

WILL. 

1.  To  obtain  payment  to  the  repre- 
sentative, the  mere  production  oC 
the  probate  is  not  sufficient. 

Proof  of  the  death  is  now  re- 
quired ;  and  that  the  testator  was 
the  party  in  the  cause.  280 

2.  Whether  a  bequest  to  be  laid  oat 
in  land  in  a  particular  parish,  shall, 
if  land  cannot  be  procured  there,  be 
laid  out  elsewhere,  Qu.  610 

3.  Bequest,  to  be  laid  ont  in  land ; 
pointing  to  a  particular  estate:  if 
that  fails,  it  may  be  laid  out  in 
other  land  ;  the  particular  direc- 
tion being  only  the  mode  of  exe- 
cuting the  primary  intention  for  a 
purchase.  618 

See  Advancement.  Charge,  2,  4. 
Devise.  Election.  Grand-child. 
Satisfaction  and  Performance,  4. 
Survivorship.  Tenant  m  Com^ 
mon.     Trust, 

WITNESS.— See  Evidence. 

WRIT  OF  NE  EXEAT  REGNO. 

See  Mc  exeat  Regno. 

WRIT  OF  WASTE— See  Waste,  4. 


Y. 


YOITNGKR  (.HILD. 

Sco  Satisfaction  and  Performance,  5. 


END    OF   THE   TENTH    VOLUME, 
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